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DIGEST AND INDEX. 


ANNUAL HOLIDAYS. 

1. Holiday Pay — Shift-workers — 

Firemen working Engines on a Roster cover- 
ing Four- weekly Period — Work on Shifts on 
Every Day of Week — Each Shift of Eight 
Hours only —Computation of 44 Normal weekly 
“ number of hours ”■ — Average of Hours 
worked during Four-weekly Period — 
“ Ordinary pay 55 — All Shifts worked at 
Award Rates prescribed for Respective 
Days — No Overtime worked — Annual Holi- 
days Act, 1944, ss. 2 (1), 3 (1). 

New Zealand Refrigerating Co., 
Ltd. v. Blanchard - S.C. 236 


2. Holidays taken in Two Periods — 

Statutory or Special Holidays to be excluded 
— Mandatory Provisions — Annual Holidays 
Act, 1944, ss. 3, 9 (I):- 

Shorter v. Tetley - - M.C. 173 


BAILMENT. 

— Auckland Tramways— Passenger de- 
positing Hat-box at Rear End of Tram — 
Conductor telling Passenger to take Hat- 
box into Passengers’ Compartment and 
indicating Place therein to put it — Hat- 
box missing when Passenger ready to alight — 
Whether Transport Board operating Train- 
ways liable. 

Munro v. Auckland Transport 


Board 


M.C. 180 


BY-LAW. 

1. Building-permit — Building erected 

without Building-permit required by By-law 
— Building, when erected, in Compliance 
with all Requirements — Whether the Exist- 
ence of the Building after its Completion a 
Continuing Offence of 44 causing or per- 
44 mitting ” its Erection — 44 Commence to 
“ erect ” — 44 Cause or permit the erection ” 
— Municipal Corporations Act, 1933, ss. 370 
(3), 371. 

Steele v. Hewitt - - S.C. 145 


2. — — Cartage of Timber over County 
Roads — By-law made by Virtue of Power 
conferred by Repealed Statute — By-law 
thereby Abrogated- — Transport Law Amend- 
ment Act, 1939, s. 12 (5). 

Taylor v. Stuart - - M.C. 303 


BY-LAW — continued. 

3. Meetings — By-law providing No 

Meeting to be held in {inter alia) Any Public 
Reserve 44 except with the prior written 
44 authority of the Town Clerk” — Ultra 
Vires — Unreasonable — “Regulating the 
“use of reserves” — “In any particular 
“ case ” — Municipal Corporations Act, 1933, 
ss. 364 (18), 367 (b)— By-laws Act, 1910, s, 13. 

Hazledon v. Barrington ; Same v. 
Birchfield ; Same v. McAra 

M.C. 314; S.C. 416 

4. — — Municipal Corporation — Breaking in 
or Training Horses in Borough Streets — 
44 Break in ” — 44 Train ” — Exercising Race- 
horses at Walking Pace not Breach of By- 
law. 

Williamson v. Rowan - M.C. 468 

5. Discharging Firearm prohibited in 

Borough without Permit — Validity — Dog 
r muring at large in Borough among Sheep — 
Destroyed by Shooting — By-law not re- 
pugnant to Dogs Registration Act, 1908 — 
Dogs Registration Act, 1908, s. 26. 

Wood v. Hay - - - S.C. 274 

0. Street Processions — Prohibition 

except pursuant to Permit by Mayor- 
Repugnancy — Ultra Vires — Municipal Cor- 
porations Act, 1933, s. 368 (a). 

Police v . Smith - - M.C. 276 

CARRIERS. 

Passenger-service Suburban Bus — No 

Charge made for Passengers’ Luggage — 
Suitcase placed in Receptacle in Bus as 
indicated by Bus-owner’s Official — Suitcase 
missing at r Destination— Liability of Bus- 
owner — Common Carrier or Bailee. 

McCormick et Ux. v. Peninsula Motor 
Service - - - M C. 281 

CHARITIES. 

Devise of Land to Public Hospital 

Board as Convalescent Home for Children — 
Disclaimer of Gift by Board — Gift a Valid 
Charitable Trust for 44 charitable purposes ” 
— Disclaimer ineffective to cause Failure of 
Trust — Scheme directed to be prepared by 
Trustees — Religious, Charitable, and Educa- 
tional Trus s Act, 1908, s. 14, 

In re List (deceased), List v. Prime 
and Others * - ' S.C* 458 
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COUNTY. 

Misfeasance — Culverts under Road — 

Water from Broken Culvert damaging Ad- 
joining Property — Culverts blocked by 
County Workmen in building and repairing 
Road — Misfeasance or Nonfeasance — • 
Public Works Act, 1928, ss. 2, 110, 260, 261. 

Jepsen v. Htjtt County - M.C. 320 


HARBOUR BOARD — continued. 

2. — .Transfer of Board’s .Employees — 

Whether prohibited — Operation of Board’s 
Cranes by Board’s Crane-drivers — Liability 
to receive Directions from. Hirers of Board's 
Cranes — Legal Consequences of such Lia- 
bility — Harbours Act, 1923, ss. 190, 192. 

McArthur v. Auckland Harbour 
Board and Another - - S.C. 249 


DOMAIN BOARD. 

Lease - - - - M.C. 134 

See War Emergency Legislation. 1 


HOSPITALS AND CHARITABLE INSTI- 
TUTIONS. 

Devise of Land to Hospital Board as 

Convalescent Home for Children - S.C. 458 
See Charities. 


employed on Day of Election IMPOUNDING. 

'Ommittee — Such Workers not i rvFRv,^ - „ r> „ „ 

i a half after 1 p.m. on that ? of Im P cnmtk 

it to Additional Pay — “ Any f^^tftutory. Requirements as to Pour, 
" — Factories Actf 1921-22 r o0 “P h6c l wi^-Impouadlng Illegal- 
•ias Amendment Act, 1936] mpoundmg Act, 1908, ss. 30, 33, 34, 48 (1), 
itories Act, 1946, ss. 26 28* Whittaker v. Shaw - M.C. 30 


1 Trespass Rates — Whether recover- 
able by Action or by Way of Complaint— 
4t Liable to pay” — "Sums of money 
• • imposed on any person "—Im- 

pounding Act, 1908, s. 26 (2)— Magistrates’ 
Courts Act, 1928, s. 27— Justices of the 
Peace Act, 1927, s. 389. 

Kapo Moke Pakitaura v. Fletcher 

M.C. 231 


HARBOUR BOARD. 

1; Reclamation by Harbour Board for 
Building Purposes of Land adjacent to Land 
under Jurisdiction of City Council— Sub- 
divxsional Plan thereof submitted by Board 
to Council— Council’s Requisitions for Con- 
struction of Streets and Making of Reserves 
—Council s Powers in that behalf— Municipal 

IIS- *■ “ 

Auckland Harbour Board v. Auck- 
land: City Corporation - S.C, 239 


*“T~. wandering Stock— Stock found 
Wandering at large on Road-Handed over 
to Owner without Impounding— mother 
Impounding necessary before Offence charge- 
able — Impounding Act, 1908, s. 17 fit- 
impounding Amendment Act, 1908, s. 2. 

Winter v. Low - . M f 17 R 



■ ■ ; 


DIGEST AND INDEX, 


INDUSTRIAL CONCILIATION AND ARBI- 
TRATION. 

Wrongful Dismissal of Employee — 

Employee taking part in Activities of his 
Industrial Union — Employer’s Absolute Lia- 
bility — Defence available — Industrial Con- 
ciliation and Arbitration Amendment Act, 


MASTER AND SERVANT. 

L Electric -power Board — Contract of 

Service with Electrical Engineer — Restoration 
of Salary after Retrenchment — Effect of 
Statutory Restoration of Pvate of Re- 
muneration — Limitation of Action against 
Power Board — Whether applicable to Con- 
tracts of Service — “ Contract of Service ” — 
Finance Act, 1936, s. 17 — Statutes Amend- 
ment Act, 1936, s. 28 — Industrial Concilia- 
tion and Arbitration Act, 1925, s. 146 — 
Electric -power Boards Act, 1925, s. 127. 

Waters v. Manawatu -Oroua Elec- 
tric-power Board - S.C. 36 


Brown v. Payne and Davis M.C. 227 


JUSTICES, 


Poundkeeper of Town Board Informant 

— -Information taken and Summons issued by 
Board Secretary as Justice— -Invalidity of 
Information — Waiver by Defendant— -Jus- 
tices of the Peace Act, 1927, ss. 55, 56, 57. 

Whittaker v. Shaw - - M.C. 300 


Harbour Board 


Transfer of Em- 


See Harbour Board 


LOCAL AUTHORITIES. 

County transferring its Electrical Supply 

Department to City Corporation — Power 
given by Statute to pay Gratuities to Servants 
on Retirement from its Service — No Power 
in County to charge its Electrical Account 
with Pay for Leave of Absence granted to 
County’s Employees in its Electrical Supply 
Department as from Date of the Taking-over 
of such Undertaking by City — Finance Act 
(No. 2), 1941, s. 6 (2) (3) — Waimairi County 
Electrical Supply and Christchurch City 
Empowering Act, 1945 (L), s. 6. 

Waimairi County v. Rutherford 

S.C. 287 


2. — — Negligence — Transference of Employ- 
ment — Crane-driver — Hiring of Crane and 
Driver — Negligence of Driver — Injury there- 
by caused to Third Person — Whether Regular 
Employer or Hirer liable— Tost applicable 
— Respondeat superior. 

Wellington Harbour Board v. 

Tollan and Port Line, Ltd. 

S.C. & C.A. 79 


3. Loaned Servant under 

Control of Borrower as to Some Matters and 
under Control of Employer as to Others — 
Test to be applied as to which Control he 
was under. 

McArthur v. Auckland Harbour 
Board and Another S.C. 249 


LOCAL AUTHORITIES (MEMBERS’ CON- 
TRACTS). 

Candidate nominated for City Council 

Elections — Goods ordered from Company of 
which Candidate a Member — Candidate 
elected next day as Member of Council — Pay- 
ment made after his taking Office— Goods 
ordered for Domain Board whereof control 
vested in City Council — Resignation of 
Councillor on ascertaining Position — Ouster 
from Office — Local Authorities (Members’ 
Contracts) Act, 1934, s. 3 — Municipal Cor- 
porations Act, 1933, s. 7. 

Palmerston North City Corporation 
v. Plimmer - - - M.C. 454 


MISFEASANCE. 

See County. 


MOTOR-VEHICLES. 

1. Illegal Parking — Notice to Owner in- 
forming him of Offence and asking for In- 
formation as to Driver’s Identity — Notice 
sent by Registered Ackn owledgment Receipt 
Letter — No Reply or Information supplied — 
Signature on Receipt not proved to be 
Signature of Owner — Offence not proved— 
'Motor-vehicles Act, 1924, s. .32 (2). 

Bland v. Brookee - - M.C. 446 


LOCAL ELECTIONS AND POLLS. 

— — Medical Practitioner engaged by Hospital 
Board to serve as a Member of the Staff 
under Contract of Service — Employment ” 
by Board — Not Disqualified for Election as 
Board Member — “ Notwithstanding anything 
“ to the contrary in this or any other Act ” — 
Local Elections and Polls Amendment Act, 
1944, s. 10 (1) — Hospitals and Charitable 
Institutions Act, 1926, s. 23 (1) (e) — Local 
Authorities (Members’ Contracts) Act, 1934, 
s. 3. . 

Rix v. Controller and Auditor- 
General - - S.C. & C.A. 390 


2. Motor-driver’s License- — Holder of 

License issued by one Local Authority 
obtaining another License from another 
Local Authority — Whether an Offence — 
Motor-vehicles Act, 1924, s. 21 (1). 

Transport Department v. Trout 

NLC, 155 
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MOTOR-VEHICLES— continued. 

3. Member of Armed Forces with 

License under Regulations since revoked — 

License in Force — Whether limited to driving 
of Army V ©hide — ‘ ‘Such license’ ’ — ‘ e Termina - 
“ tion of the present war ” — Motor-vehicles 
Emergency Regulations, 1940 (Serial No. 

1940/256), Reg. 3 — Amendment No. 1 
(Serial No. 1942/185), Reg. 2 — Motor- 
drivers Regulations, 1940 (Serial No. 1940/73), 

Reg. 2. 

Day v. Junk - M.C. 114 

— Street — Requisitions for Construe- 

MUNICIPAL CORPORATION. tion of Str08ts ' ' ' s - c - 239 

By-laws. ^ ee Barbour Board. 1. 

See By-law. m M . 

o. _ Subdivision of Land— Local Act 

authorizing Council to impose Conditions as 

Members’ Cn nW+« lw r aka to ^“ag 0 on Consent to Subdivision— Con- 

Mombers Contracts - - M.C. 454 struetion by Owner of “ All public and 

See Local Authorities (Members’ “private drains for the disposal of sewage 
Contracts). “ . . . from the said land No Power 

to Compel Owner to construct Public Drain — 
Whether Conditions Imposed as to Sewage 
p — — Offences — Continuing Offences — Drain unreasonable — Municipal Corporations 

Limitation on Same — Municipal Corporations 1933, s. 33 (4) — Lower Hutt City 

Act, 1933, s. 370 (1). Empowering and Rates Consolidation Act, 

Pratt v. Samuels - - M.C. 476 1941 ( Loca1 ^ s * 5 * 

Lower Hutt City Corporation v. 
Martin and Others - S.C. 150 

2. _. Powers — Local Act authorizing 

Council to impose Conditions on Consent to f- To “ provide or pay to any per- 

Subdi vision — Construction of Drains for Dis- “ SOfl such sums as it thinks fit for providing 
posal of Sewage and Storm-water — Stream “ musical entertainments and cinematograph 
running through Proposed Subdivision— Con- “ exhibitions ” — Arrangement between "Bor- 


MUNICIPAL CORPORATION — continued. 

“ written authority of the Town Clerk 55 — 
Valid Delegation by City Council of Authority 
to permit Use of Reserve to Town Clerk — 
Discretion left to Town Clerk not so great 
as to be Unreasonable — -Municipal Corpora- 
tions Act, ' 1933, s. 364 (I) (IS)- — By-laws 
Act, 1910, s. 13. 

Hazledon v. McAba : Same v. Birch- 
field : Same v, Barrington 

M.C. 314; S.C. 416 


0 N.ZA.G.R. 
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MUNICIPAL CORPORATION — continued. 

— Municipal Corporations Act, 1933, s. 312— 
Municipal Corporations Amendment Act, 
1938, Schedule, Cls. 1, 4. 

Rumble v. Timaru Borough M.C. 212 

^ NEGLIGENCE. 

' ' Harbour B card. — Crane-driver 

S.C. & C.A. 79 
See Master and Servant. 2. 

■ — — - Hospital Board — Professional Staff 

S.C. 31 

See Hospitals and Charitable In- 
stitutions. 2. 

PUBLIC WORKS. 

1. Proclamation — Landlord and Tenant 

—Rent Restriction- — Land purchased by 
and vested in Crown by Proclamation — 
Part occupied by Tenant — Tenant at date of 
Proclamation a Statutory Tenant — Tenant 
remaining in Occupation and paying Rent 
to Crown— Crown using Land for Storage 
of Heavy Material — Inconvenience and Inter- 
ference with Tenant’s Privacy— Breach of 
Covenant for Quiet Enjoyment — Damages — 
Statutory Protection given by Fair Rents 
Act, 1936 — Whether an “ estate or interest ” 
and, as such, discharged by Proclamation 
taking Land occupied by Statutory Tenant — 
Public Works Act, 1928, ss. 22, 23, 32 — 
Fair Rents Act, 1936, ss. 2, 13. 

Cameron v. The King S.C. & C.A. 381 

2. Removal of Corse, &o., from Roads— 

Penal Consequences of Failure to comply 
with Order by Local Authority — " Land 
“ abutting upon any road ” — Interpretation 
— Public Works Act, 1928, s. 170 (1) (2). 

Orb v, McKnight - - M.C. 18 

3 . Road widened and Natural 'Surface 

lowered — Ramp constructed from Carriage- 
way to Section — Strip left between Camage- 
way and Section higher than Road-surface— 
Ramp Sole Access to Section for Vehicular 
Traffic — Removal of Ramp as Part of Road- 
widening Scheme — Section- owner entitled to 
Compensation — “ Public work ” — Municipal 
Corporations Act, 1933, ss. 174 (4) (a), 200. 

Laurens v. Glen Eden Town Board 

M.C. 326 

«|| RATES AND RATING. 

1. Annual Value — Assessment for 

Rating Purposes — Rent Restriction Legisla- 
tion to be taken into Account - — Percentage 
of Reduction — Each Property to be sep- 
arately treated — Rating Act, 3925, ss. 2, 20. 

MacDuffs, Ltd., and Others v. Lower 
Butt City Corporation M.C. 259 


RATES AND RATING— continued, 

2. - — • — Change from Rating on Unimproved 
Value on September 8, 1945 — Council’s 

Resolution passed on October 8, 1945, that 
System of Rating on Annual Value should 
“ in future be in force — Whether System of 
Rating on Annual Value in force from 
April 1, 1946 — Result of Poll signed by 
Substitute Returning Officer on behalf of 
Mayor — Validity — Whether s. 44 (2) of 
Rating Act, 1925, complied with — Rating 
Act, 1925, ss. 4, 7, 8, 44 (2). 

Lower Hutt City Corporation v, 
Hain .... c.A. 50 


3 . Hotel Premises — “ Rateable 

“ value ” — License and Goodwill not “ rate- 
“ able property ” — Enhancement of Value 
by reason of Goodwill attaching to Premises 
— Valuer entitled to take Such Enhancement 
into Account — Rating Act, 1925, s. 2. 

Dunedin City Corporation and 
Another v. Hames S.C. & C.A. 341 


4 . Rateable V alue — Assessment — Con- 
sideration of Rent fixed under Fair Rents Act, 
1936 — 44 Rateable Value ” — Rating Act, 1925, 
ss. 2, 20. 

Smith v. Lower Hutt City Council 

M.C. 116 


5. — — Hotel Lease— Renewal — Payment of 
Premium treated by Law as Rent spread 
over Renewal Period — Properly taken into 
Consideration in Assessing Rateable Value 
— 44 Rateable value ”■ — Rating Act, 1925, ss. 2, 
20 — Economic Stabilization Emergency Reg- 
ulations, 1942 (Serial No. 1942/335), Reg. 
20 . 

Dwan Trustees v. Lower Hutt City 
Corporation - - - M.C. 271 


6. — — Penalty upon Late Payment — Prac- 
tice to accept Rates without Penalty if Posted 
on Latest Specified Day — Agency of Post 
Office — Company Ratepayer — Whether with- 
in Penalty Exemptions — Rating Act, 1925, 
s. 76 — Statutes Amendment Act, 1938, 
s. 54 (3). 

Wellington City Corporation v. 
Gianoutsos - - > M.C. 76 

7. __ — Sanitary Rate — Rate imposed by 
Council Resolution — Whether Duly levied— 
Counties Act, 1920, s. 122 (2), 123— Health 
Act, 1920, s. 140. 

Waitemata County v. Cholmondeley- 
Smith - - - M.C. 448 


8. Swamp Drainage — Native Land in 

Drainage Area— Native Land classified as 
receiving or likely to receive Direct Benefit 
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RATES AND RATING— continued. 


REGULATION S — continued. 



from Execution of Drainage Works — Native 
Owner not Appealing against Classification 
or Applying to Minister to amend Classifica- 
tion List — On Failure of Payment of Rates, 
Application made for Charging- order — Re- 
mission of Rates sought on Ground that 
Circumstances constituted 4 4 Special cireum- 
44 stances arising from Hardship ” — Whether 
Classification, if, in fact, in Wrong Class, 
could constitute 44 Hardship ” — Discretion 
of Native Land Court as to what constitutes 
“ Special circumstances ’’—Swamp Drainage 
Amendment Act, 1928, ss. 2, 3— Rating Act, 
1925, s, 108 (3) (4) (6). 

Minister of Lands v. Mapera Maku 
Erihana - - - C.A. 164 


9 . — — Urban Farm Land— Farm -land List 
-—Objection to Removal of Area from 
Farm-land list— Subdivision^ Plan of Land 
in Sections for Building-purposes presented 
to and approved by Road Board— Character 
of Land thereby changed — Objection over- 
ruled— Urban Farm Land Rating Act, 1932, 
ss. 2, 6, 13. 

In re Boyd’s Estate and Mt. Roskill 
Road Board - - M.C. 233 


10. — Objections — - Objection on 

Ground that Land is not “ farm land ” 

Objection not in Writing — No Jurisdiction 
to entertain such Objection— 44 Urban farm 
44 land ’’—Land without Sewerage System — 
Substantial Part of Income from Land not 
derived from Use for Prescribed Farming 
Purposes— Whether such Land within Defini- 
tion— Urban Farm Land Rating Act, 1932, 
ss. 2, 6, 13. 

In re Aitken and Others 

M.C. 334 

REGULATIONS. 

Defence Emergency Regulations, 1941 (Serial 
No. 1941/130), Reg. 18 (3) - M.C. 134 

$ee War Emergency Legislation. 

Economic Stabilization Emergency Regula- 
tions, 1942 (Serial No. 1942/335), Reg. 20 

M.C. 271 

See Rates and Rating. 5. 

Electrical Supply Regulations, 1935 (1935 
New Zealand Gazette , 2496), Regs. 51-43 
52-01,52-03 - - J.C. 140 

See Electric-power Board. 

Electrical Wiring Regulations, 1935 (1935 
New Zealand Gazette, 2539), Regs. 12-02 
12 - 08 - - - - J.C, 140 

See EuecTRic.-powKa Board. 


Emergency Shelter Regulations, 1942 (Serial 
No. 1942/1), Reg. 13 (1) - M.C. 39 

See War Emergency .Legislation. 

2 . 

Heavy Motor-vehicle Regulations, 1940 
(Serial No. 1940/78). 

Reg. 7 - M.C. 176 

See Transport Licensing. 3. 

Reg. 9 (2) - - - M.C. 188 

See Transport Lice sing. 2. 

Motor-drivers Regulations, 1940 (Serial No. 
1940/73), Reg. 2 - - - M.C. 114 

See Motor- vehicles. 3. 

Motor-vehicles Emergency Regulations, 1940 
(Serial No. 1940/256), Reg. 3 - M.C. 114 
See Motor- vehicles. 3. 

Motor- vehicles Emergency Regulations, 1940, 
Amendment No. 1 (Serial No. 1942/185), 

P 0 g- 2 M.C. 114 

See Motor-vehicles. 3. 

Occupational Re- establishment Emergency 
Regulations, 1940 (Serial No. 1940/291), 

Re g- 5 M.C. 186 

See War Emergency Legislation. 

3. 

Scaffolding Regulations, 1935 (1935 New 
Zealand Gazette , 3337), Reg. 22 (5) 

M.C. 43 

See Scaffolding and Excavation, 

Taxicab Regulations, 1939 (Serial Nos. 1939/ 
218, 1941/44), Reg. 10 (2) (a) - M.C. 443 
See Transport. 

Traffic Regulations, 1936 (Serial No. 1936/86). 


R eg- 4 (7) (e) 

See Traffic. 4. 

- Reg. 4 (7) (e) 

See Traffic. 5. 

- Reg. 14 

See Traffic. 3. 

- Reg. 14 (6) - 

See Traffic. 6. 

• Reg. 14 (7) - 

See Traffic. 2. 

Reg. 14 (10) ( b ) - 

See Traffic. 8. 

Peg. 17 ( 1 ) - 

See Traffic. 1. 


M.C. 118 


M.C. 120 


M.C. 198 


M.C. 474 


M.C. 284 


1 
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REGULATIONS — continued . 

Traffic (Road-crossing) Regulations, 1944 
(Serial No. 1944/181), Reg. 42 M.C. 465 
See Traffic. 7. 

Traffic Sign Regulations, 1937 (Serial No. 
1937/159), Reg. 3 (4) - - M.C. 118 

See Traffic. 4. 

Transport Licensing (Goods-service) Regula- 
tions, 1936 (Serial Nos. 1936/49, 1940/36). 

Reg. 10 (1) - - - M.C. 472 

See Transport Licensing. 1. 

Reg. 16 (3) - M.C. 472 

See Transport Licensing. 1. 

Waterfront Industry Emergency Regulations, 
1946 (Serial No. 1946/102). 

Reg. 17 ... S.C. 249 

See War Emergency Legislation. 


STATUTES — continued. 

— s. 3 - - 

See Annual Holidays. 2, 


s. 3 (1) - - - 

See Annual Holidays. 1, 


s. 9 (1) 

See Annual Holidays. 2. 


By-laws Act, 1910. 

s. 13. 

See By-law. 3. 


See Municipal Corporation. 4, 


Counties Act, 1920. 

s. 122 (2) - - - - 

See Rates and Rating. 7 


s. 123 - 

See Rates and Rating. 7, 


Reg. 18 - - - S.C. 249 

See War Emergency Legislation, 


Dog Registration Act, 1908, s. 26 S.C. 274 
See By-law. 5. 


Electric-power Boards Act, 1925. 

s. 93 ... 

See Rent Restriction. 


RENT RESTRICTION. 

Electric-power Board — Engineer’s Resi- 
dence — Employment Terminated — Engineer 
remaining as Board’s Tenant — Whether 
such Tenancy within Fair Rents Legislation 
— Electric -power Boards Act, 1925, ss. 93, 

122 — Fair Rents Act, 1936, s. 13 — Finance 
Act, 1937, s. 63 — Fair Rents Amendment Act, 

1942, s. 3. 

Manawatu - Oroua Electric - power Emergency Regulations Act, 1939. 

Board v. Waters - - M.C. 44 — — s. 6 - - - - - M.C. 186 

See War Emergency Legislation. 3. 

Public Works — Land taken under Pro- 
clamation - - - S.C&C.A. 381 s. 9 - - - - - M.C. 186 

See Public Works. 1. See War Emergency Legislation. 3. 


s. 127 - 

See Master and Servant. 1 


Factories Act, 1921-22, s. 35 
See Factories. 


SCAFFOLDING AND EXCAVATION. 

Building Work — Provisions of Pre- 
scribed Rail for Working Platform — Nature 
of Contractor’s Liability — Contractor pro- 
viding Materials for same and directing its 
Erection— Rail not Erected — Person com- 
mitting Offence— Scaffolding and Excavation 
Act, 1922, s. 12 — Scaffolding Regulations, 
1935 (1935 New Zealand Gazette , 3337) , 
Reg. 22- (5). 

Inspector of Scaffolding v. Rush 

M.C. 43 

STATUTE. 

Interpretation — Statute not open to 

Test of Reasonableness — Right of Appeal 
from Local Authority to Statutory Board- 
Test Applicable to Council’s Administration. 
Lower Hutt City Corporation v. 
Martin and Others - S.C. 150 


Factories Amendment Act, 1936, s. 


Factories Act, 1946. 

s. 26 - 

See Factories. 


See Factories, 


Fair Rents Act, 1936. 


See Public Works. 1, 


STATUTES. 

Annual Holidays Act, 1944. 

— - s. 2 (1), - - - 

See Annual Holidays. 1 


See Rent Restriction, 
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STATUTE S — continued. 

Fair Rents Amendment Act, 1942, s. 3 

M.C. 44 

See Rent Restriction. 

Finance Act, 1936, s. 17 - - S.C. 36 

See Master and Servant. 1. 

Finance Act, 1937, s. 63 - - M.C. 44 

See Rent Restriction. 

Finance Act (No. 2), 1941, s. 6 (2) (3) 

S.C. 287 

See Local Authorities. 

Harbours Act, 1923. 

s. 164 - - - - - S.C. 239 

See Harbour Board. I. 


STATUTE S — continued . 

Industrial Conciliation and Arbitrati 
Amendment Act, 1943, s. 2 - - M.C. 2 

See Industrial Conciliation a: 
Arbitration. 


Justices of the Peace Act, 1927, 


See Justices. 


See Justices, 


s. 389 - 

See Impounding. 2, 


See Harbour Board. 1. 
s. 190 - 

See Harbour Board. 2, 


Licensing Act, 1908. 

s. 39 - 

See Factories, 


See Factories, 


See Harbour Board. 2. 

Health Act, 1920, s. 140 - - M.C. 448 

See Rates and Rating. 7. 

Hospitals and Charitable Institutions Act 
1926, s. 23 (1) (e) - . S .C. & C.A. 390 

See Local Elections and Polls. 

Hospitals and Charitable Institutions Amend- 
ment Act, 1936. 

S V, 2 XT C.A. 26 

See Hospitals and Charitable Insti- 
tutions. 1. 


Local Authorities (Members’ Contracts) Ac 


— s. 3 - S.C. & C.A. 3£ 

See Local Elections and Polls. 

— s, 3 M.C. 45 

See Local Authorities (Member; 
Contracts). 

Local Elections and Polls Amendment Ad 
1944, s. 10 (1) - - - S.C. & C.A. 39 

See .Local Elections and Polls. 

Lower Hutt City Empowering and Rate 
Consolidation Act, 1941 (L.) 

s* 5 S.C. 15 

See Municipal Corporation. 5. 


See Hospitals and Charitable Insti- 
tutions. 2. 


s. 5 (1) .... M.C. li 

See Municipal Corporation. 3. 

Magistrates’ Courts Act, 1928, s. 27 M.C. 23: 
See Impounding. 2. 

Motor-vehicles Act, 1924. 

s. 21 (1) - . . M.C. 155 

See Motor- vehicles. 2. 


Impounding Act, 1908. 

s. 17 (1) 

See Impounding. 3. 

s. 26 (2) 

See Impounding. 2. 


See Impounding. L 

p^v‘-~-vS. 33^ M .C. 301 

See Impounding. 1. 

W - - - - M.C. 30( 

See Impounding. 1. 

s. 4S(l) - - - M.C. 30( 

See Impounding. 1. 

Impounding Amendment Act, 1908, s. i 

« T M.C. 17* 

See Impounding. 3. 

' 4- ? Conciliation and Arbitration Act. 

192o, s. 146 - - _ S C 36 

See Master and Servant. 1, 


s. 32 (2) 

See Motor-vehicles. 1 


Municipal Corporations Act, 1933, 

s. 7 

See Local Authorities i 
Contracts). 

a. 33 (4) - - . 

See Municipal Corporation. 5, 

— — * s. 90 - - . - M.C 

See Municipal Corporation. 7. 

s. 99 - - - - . M.C, 

See Municipal Corporation. 7. 


- M.C. 454 

(Members’ 
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STATUTES — continued. 

Municipal Corporations Act, 1933 — continued, 
— — s. 174 (4) (a) M.C. 321 

See Public Works. 3. 


STATUTE S — continued. 


See Publ c Works. 1 


s. 200 - 

See Public Works. 3, 


See Public Works. 1, 


s. 223 M. 

See Municipal Corporation. 3, 


s. 110 - - 

See County 


s. 226 - - - - M. 

See Municipal Corporation. 2. 


s. 170 (1) (2) 

See Public Works. 2. 


s. 227 .... M.C 

See Municipal Corporation. 2, 


s. 260 

See County. 


s. 228 .... M.C 

See Municipal Corporation. 2, 


s. 261 - 
See County. 


s. 229 (7) - - - M. 

See Municipal Corporation. 3, 


s. 319 (2) (6) - - 

See Electric-power Board 


s. 239 ... . M. 

See Municipal Corporation. 3. 


Rating Act, 1925. 


s. 308 (1) (e) - - - C.A 

See Municipal Corporation. 6, 


See Rates and Rating. 4. 


s. 312 M.C 

See Municipal Corporation. 8, 


See Rates and Rating. 1 


s. 332 M. 

See Municipal Corporation. 3. 


See Rates and Rating. 5, 


See Rates and Rating. 3. 


s. 364 (1) (18) - - - S.C 

See Municipal Corporation. 4. 


See Rates and Rating. 2. 


s. 364 (18) 

See By-law. 3. 


See Rates and Rating. 2. 


s. 8 - - . . 

See Rates and Rating. 2, 


s. 368 (a) - 

See By-law. 6. 


See Rates and Rating. 4. 


s. 370 (1) - - - - M.C 

See Municipal Corporation. 1. 


See Rates and Rating. 1 


s. 370 (3) - 

See By-law. 1 


See Rates and Rating. 5. 


s. 44 (2) 

See Rates and Rating. 


s. 371 - 
See By-law. 1 


Municipal Corporations Amendment 
1938, Schedule. 

Cl. 1 - - - - - M.C 

See Municipal Corporation. 8 


See Municipal Corporation. 7, 


See Rates and Rating. 6. 


Cl. 4 M.C 

See Municipal Corporation. 8. 


See Municipal Corporation. 7, 


Public Works Act, 1928. 


See County. 
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STATUTES — continued. 

Religious, Charitable, and Educational Trusts 
Act, 1908, s. 14 - - - - S.C. 458 

See Charities. 


STATUTES — continued. 

Waimairi County Electrical Supply and 
Christchurch City Empowering Act, 1945 (L), 

s. 6 S.C. 287 

See Local Authorities. 

Wellington City Empowering and Amend- 
ment Act, 1929 (L), s. 4 - - M.C. 136 

See Municipal Corporation. 2. 


Scaffolding and Excavation Act, 1922, s. 12 

. ; M.C. 43 

See Scaffolding and Excavation. 


Servicemen’s Settlement and Land Sales Act 
1943, s. 53 (1) (2) - S.C. 294 

See Valuation of Land. 


Workers’ Compensation Act, 1922. 

s - 3 T ‘ " - Comp, Ct. ( 

See Workers’ Compensation — ■ 
Accident Arising out of and us 
the Course of the Employ- 
ment, 2. 


Statutes Amendment Act, 1936, 


See Master and Servant. 1, 


Statutes Amendment Act, 1938, s. 
See Rates and Rating. 6. 


Statutes Amendment Act, 1940, s. 59 

M.C. 46 

See Wages Protection and Con- 
tractors’ Liens. 


Statutes Amendment Act, 1946, s. 26 

„ S.C. 306 

See Factories. 

Swamp Drainage Amendment Act, 1928. 

*■ 2 „ C.A. 164 

See Rates and Rating. 8. 

— s v 3 „ C.A. 164 

See Rates and Rating. 8. 

Transport Law Amendment Act, 1939, 

6* 12 (5) M.C. 303 

See By-law, 2. 

Urban Farm Land Rating Act, 1932. 

s * 2 M.C. 233 

See Rates and Rating. 9. 

s * 2 ^ M.C. 334 

See Rates and Rating. 10. 

s * 6 ^ M.C. 233 

See Rates and Rating. 9. 

s * 6 - - - - - M.C. 334 

See Rates and Rating. 10. 

S V. 13 ' - - - M.C. 233 

See Bates anb Bating. 9. 

% 13 0 ' ' * - - M.C. 334 

See Rates and Rating. 10. 

Wages Protection and Contractors’ Liens 
Act, 1939. 

8 . 21 - . . 

See Wages Protection 
tractors’ Liens. 

% 32 w' • - - - M.c. 46 

See Wages Protection and Con- 
tractors’ Liens. 


s. 3 

See Workers’ Co] 
Accident Arising 
the Course of 
MENT. 5. 


s. 5 - 

See Workers’ 
Assessment. 2, 


- Comp. Ct. 330 

Compensation — 


- Comp. Ct. 1 

Compensation — 


s. 5 (6) 

See Workers’ 
Assessment. 1 


- Comp. Ct. 224 

Compensation — 


- M.C. 46 

AND CON- 


, - “ Comp. Ct. 157 

^ COMPENSATION' 
for Compensation. 
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TRAFFIC — continued. 

4 Parking in Prohibited Area — Confusing 

Information relating to the Parking of 
Vehicles — Impossibility of ascertaining where 
Prohibited Area begins and ends — Dismissal 
of Prosecution-Traffic Regulations, 1936 
(Serial No. 1936/86), Rag. 4 (7) (e)— Traffic 
Sign Regulations, 1937 (Serial No. 1937/159), 
Reg. 3 (4). 

O’Brien v. Walker - - M.G. 118 


STATUTES — continued . 

Workers’ Compensation Amendment Act, 
1936, s. 6 - - - - Comp. Ct. 224 

See Workers’ Compensation — 
Assessment. 1. 


Wfc Workers’ Compensation Amendment Act, 
> 1943. 

s. 3 - Comp. Ct. 1 

See Workers’ Compensation — 
Assessment. 3. 


5. Parking Restrictions — By-law prohib- 

iting Vehicle from Remaining Stationary in 
Street for more than Five Minutes — Faulty 
Parking-sign — Inconsistency of By-law with 
Traffic Regulations — Effect — Traffic Regu- 
lations, 1936 (Serial No. 1936/86), Reg. 4 (7) 
(e). 

Palmer v. Wass - - - M.C. 120 


3 (1) - - - Comp. Ct. 224 

See Workers’ Compensation — 
Assessment. 1. 


SUBDIVISION OF LAND. 

See Municipal Corporation 


Passenger-service Bus — * Passengers’ 
age - - - - - M.C. 281 

See Carriers. 


SWAMP DRAINAGE. 

Rating - 

See Rates and Rating. 8. 


6. Right-hand Rule — Compulsory-stop 

Sign on Road close to Intersection — Inter- 
section a 44 controlled intersection ” — Right- 
hand Rule not Applicable thereto — “ Uncon- 
44 trolled intersection ’’—Traffic Regulations, 
1936 (Serial Nos. 1936/86, 1943/199), Reg. 
14 (6). 

Baigent v. Stone - - M.C. 474 


TRAMWAYS. 

Passenger’s Luggage 

See Bailment. 


TRAFFIC. 

1. Driving at such Speed that Vehicle 

could not have been stopped within Half- 
length of Roadway in Front — Motorist 
proceeding along Straight Road — Whether 
Visibility along Intersection Street relevant 
— Roadway “ immediately in front ” — Traf- 
fic Regulations, 1936 (Serial No. 1936/86), 
Reg. 17 (1). 

Stringer v. Spicer - - M.C. 179 


7. School Patrol Controlled Crossing — 

Obligation to yield Right of Way over Length 
of Crossing — Passage over Crossing ahead 
of or behind Pedestrians — No Interference 
with their Right of Precedence— Vehicle 
entitled to proceed without Stopping — 
44 Right of way ” — Traffic (Road-crossing) 
Regulations, 1944 (Serial No. 1944/181), 
Reg. 42. 

Hall v. Harvey - - M.C. 465 


2. Offences — Failure to yield Right of way 

to Pedestrian within Authorized Pedestrian- 
crossing — Pedestrian stationary on Crossing 
— 44 Yield the right of way ” — Traffic 
Regulations, 1936 (Serial No. 1936/86), 
Reg. 14 (7). 

Martin v. Kent - - M.C. 284 


8. Traffic Regulations — Offences — Over- 

taking Vehicles — 44 Clear view of the road 
44 and the traffic thereon” — Scope of Regu- 
lation— Traffic Regulations, 1936 (Serial No. 
1936/86), Reg. 14 (10) ( b ). 

Fletcher v. Jack - - M.C. 452 


3. Overtaking Vehicle without Clear 

View — -Motorist ascending Hill, and pulling 
out to pass Vehicle travelling in Same 
Direction — Overtaking commencing more 
than 300 ft. from Crest of Hill — Manoeuvre 
not completed until Crest almost reached— 
Clear View of Road and Traffic ahead dimin- 
ished to Distance of about 100 ft. — Offence 
committed— Traffic Regulations, 1936 (Serial 
No. 1936/86), Reg. 14. 

Roxburgh v. Lambert - M.C. 198 


TRANSPORT. 

— — Taxicab — Offences — Taxi-driver 
failing to Conduct himself in Orderly Manner — 
Ingredients of Offence — Failure to comply 
with Conditions imposed in Passenger- 
service License— Proof of License and Con- 
ditions imposed therein — 44 Orderly ” — Taxi- 
cab Regulations, 1939 (Serial Nos. 1939/218, 
1941/44), Reg. 10 (2) (a). 

Dakeno.Head - -M.C. 443 


\ V,,/, 
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WAR EMERGENCY LEGISLATION. 

1- Defence Emergency Regulations — 

Compensation — Domain Board by Deed pur- 

B -ing to grant a Lease of Domain Lands— 
d subject to the Deed entered upon 


TRANSPORT LICENSING. 

X. Gross Weight of Vehicle exceeding 

Maximum Gross Weight in Certificate of 
Fitness — Charge of permitting Use of Vehicle 
exceeding such Weight — No Offence— Trans- 
port Licensing (Goods-service) Regulations, 
1936 (Serial Nos. 1936/49), 1940/36), Regs. 10 
(1), 16 (3). 

Hunter v. W. Lovett, Ltd. - M.C. 472 

2, Heavy Motor- vehicles — Excessive Load 

on Motor-lorry in Charge of Driver— Whether 
Licensee Vicariously liable for Act of Servant 
— Whether Mens rea Ingredient of Offence 
— “ Operate ” — Heavy Motor- vehicle Regu- 
lations, 1940 (Serial No. 1940/78), Reg. 9 (2). 

Wilson v. Meads and Meads - M.C. 188 

3. Owner of Bulldozer lending 

Vehicle and Employee to Post and Telegraph 
Department-— Vehicle used under Depart- 
mental Control — Owner charged with Oper- 
ating Vehicle on Highway without Permission 
of Controlling Road Authority — Heavy 
Motor- vehicle Regulations, 1940 (Serial 
No. 1940/78), Reg. 7. 

Winter v. Harvey - - M.C. 176 


VALUATION OF LAND. 

Farm Land — Effect of Land Sales 

Legislation on Valuations under the Valua- 
tion of Land Act, 1925 — Proper Mode of 
Valuing — Servicemen’s Settlement and Land 
Sales Act, 1943, s. 53 (1) (2). 

Tollemache v. Valuer-General. 
Tilby and Another v. Valuer- 
General - - - - S.C. 294 


WAGES PROTECTION AND CONTRACT- 
ORS’ LIENS. 

Contract by Company in Liquidation 

unfinished and Work Abandoned— No Part 
of Contract Price due and payable until 
Contract completed — Progress Payments by 
Employer of 75 per cent, of Value of Work 
done — Claim by Sub-contractor against 
Employer for Balance due to him and for 
Charge on Moneys in Employer’s Hands — 
- — No “moneys payable to the contractor 
“ ... by whom he is employed ” 

— No Liability on Employer t o pay until Work 
completed — Wages Protection and Con- 
tractors’ Liens Act, 1939, ss. 21, 32 — Statutes 
Amendment Act, 1940, s. 59. 

Judd v. Manawatu-Oroua River 
Board and Another - M.C, 46 


WAR EMERGENCY LEGISLATION— contd* 
for Defence Purposes — Such Lease SXJltra 
vires the Board — Failure of Claim for 
Compensation — •“ Any estate or interest 
“ in any land” — Defence Emergency Regula- 
tions, 1941 (Serial No. 1941/130), Reg. 
18 (3). 

Shadbolt v. The King - - M.C, 134 

2. ■ Emergency Shelter Regulations— Coni- ; 

: pensation to Owners or Occupiers, of Land 
used for Air-raid .Shelters— Extent of Liability 
of Local Authority— Loss or damage ” — 
“ Suffers Emergency Shelter. .Regulations, 
1942 (Serial No. 1942/1), Reg. 13 (I). 

Vance and Vance v. ' Hastings 
Borough - - - - M.C. 39 

3 — - Occupational Re-establishment — In- 
formation charging Offence against Regu- 
lations— Whether Worker or Inspector of 
Factories should be the Informant — Emer- 
gency Regulations Act, 1939, ss. 6, 9 — 
Occupational Re-establishment Emergency 
Regulations, 1940 (Serial No. 1940/291), 
Reg. 5. 

Schierning (Inspector of Factories) 
v. National Tobacco Co., Lsd. 

M.C. 186 

4. Waterfront Industry Emergency 

Regulations — Watersiders deemed Employees 
of Ship-owners— -Whether Crane-driver includ- 
ed — Effect of Regulations to pass to Ship- 
owners Responsibility for Injury— Waterfront 
Industry Emergency Regulations, 1946 (Serial 
No. 1946/102), Regs. 17, 18. 

McArthur v. Auckland Harbour 
Board and Another - S.C. 249 

WORDS AND PHRASES. 

“Able to earn” - - - Comp. Ct. 1 

See Workers’ Compensation — 
Assessment. 3. 

“ All public and private drains for the dis- 
“ posal of sewage . . . from the said 

“land” M.C. 15 

See Municipal Corporation. 3. 

“ All public and private drains for the dis- 
“ posal of sewage . . . from the said 

“land” S.C. 150 

See Municipal Corporation. 5. 

“ Any estate or interest in any land ” 

M.C, 134 

See War Emergency Legislation. 1. 

“ Any half-holiday ” - - - S.C, 306 

See Factories. 

“Break in” - - . M.C. 468 

See By-law. 4. 



WORDS AND PHRASE S — continued, 
“ Cause or permit the erection ” - S 

See By-law. 1. 

“ Causing or permitting ” - . S 

See By-law. 1. 

u Charitable purposes ” - . S 

See Charities. 


WORDS AND PHR A S E S-^-eontinue d, 
“ Operate ” - - - , - - M 

See Transport Licensing. 2. 


Or other person ” - - - C.A. 2S 

See Hospitals and Charitable 
I stitutio n t s. 1. 


Orderly 


See Transport. 


Clear view of the road and the traffic 
“ thereon ” M.C. 452 

See Traffic. 8. 

Commence to erect ” - * S.C 145 

See By-law. 1. 


Ordinary pay ” - 

See Annual Holidays. 1 


Provide or pay to any person such sums as 
“it thinks fit for providing musical 
“ entertainments and cinematograph ex- 
“ hibitions ” C.A. 185 

See Municipal Corporation. 6. v 


Contract of service ” • - - 

See Master and Servant. 1 

Controlled intersection 55 - - $ 

See Traffic. 6. 


Public work” 

See Public Works. 3. 


Employment ” - - S.C. & C.A, 

See Local Elections and Polls. 


See Municipal Corporation. 7, 


Estate or interest ” - S 

See Public Works. 1 


Rateable property” - S.C. & 
See Rates and Rating. 3, 


Except with the prior written authority 
“ of the Town Clerk ” M.C. 314; S.C. 416 
See By-law. 3. 

See Municipal Corporation. 4. 

Farm land” - M.C. 334 

See Rates and Rating. 10. 

Hardship ” - - C.A. 164 

See Rates and Rating. 8. 

Immediately in front ” - - M.C. 179 

See Traffic. 1, 

In any particular case ” . - M.C. 314 

See By-law. 3. 


Rateable value ” 

See Rates and Rating. 4, 


Rateable value ” 

See Rates and Rating. 5. 


Rateable value” - - S.C. & 

See Rates and Rating. 3, 


Reasonable cause” * - - S.C. 31 

See Hospitals and Charitable 
Institutions. 2. 


Regulating the use of reserves ” - M.C. 314 
See By-law. 3. 


In future be in force ” - - C.A. 50 

See Rates and Rating. 2. 

Land abutting upon any road ” - M.C. 18 
See Public Works. 2. 


Special circumstances ” 

See Rates and Rating. 8, 


Liable to pay ” 

See Impounding. 2. 


Special circumstances arising from hard- 
“ship” - - - - C.A. 164 


Loss or damage ” - - - M.C. 39 

See War Emergency Legislation. 2. 

Moneys payable to the contractor . . 

“ by whom he is employed ” - M.C. 46 

See Wages Protection and Con- 
tractors’ Liens. 


See Rates and Rating. 8, 


Storm- water ” ■ - - - M.C 

See Municipal Corporation. 2, 


Such license ” 

See Motor -vehicles. 3. 


Normal weekly number of hours ” S.C. 236 
See Annual Holidays. I. 

Notwithstanding anything to the contrary 
“in this or any other Act” 

S.C. & C.A. 390 

See Local Elections and Polls. 


Sums of money , . . 

“ person ” 

See Impounding. 2. 


imposed on any 
- M.C. 231 
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WORDS AND -PHRA SES— continued. ' 

** Termination of the present war ” M. 0.-114 
See Motor- vehicles. 3. 


WORKERS’ COMPENSATION-ACCIDENT 
ARISING OUT OF AND IN THE 
COURSE OF THE EMPLOXMENT — cntd. 

— -r — — Evidence that Deceased Worker 
had Coronary Artery Disease arid Died there- 
from — Onus of Proof that Death resulted from 
Effort— Workers 5 Compensation Act, "1922, 


Train 


See : By-law. 4. 


Uncontrolled intersection 
See Traffic. 6. 


Smith v. The King 


Urban . farm land 55 

See Rates and Rating.’ 10. 


WORKERS 5 COMPENSATION — ASSESS- 
MENT. 

1. Lump-sum Compensation — Non- Sched - 
ule Permanent and Partially-incapacitating 
Injury — Suitable Employment provided by 
Employer at Lower Rate than earned before 
Accident— ^Basis of Assessment— Workers’ 
Compensation Act, 1922, s. 5 (6)— Workers’ 
Compensation Amendment Act, 1936, s. 6-^- 
Workers 5 Compensation Amendment Act, 
1943, s. 3 (I). 

Page u Auckland Transport Board 
Comp. Ct. 224 


WORKERS’ COMPENSATION— ACCIDENT 
ARISING OUT OF AND IN THE 
COURSE OF THE EMPLOYMENT. 

L— — Cerebral Aneurysm— Second Rupture 
while at Work — Blow on Head by Piece of 
Wooden Wedge — Haemorrhage not occurring 
’■until about Twenty-three Hours after Blow — 

Haemorrhage not precipitated by Blow- 
Workers’ Compensation Act, 1922, s. 3. 

Gear and Another v. The King 

Comp. Ct. 191 2. Permanent Partial Incapacity — Non- 

Schedule Injury — Worker paid Compen- 

2. Coronary Occlusion— Whether related sa ^, 0 ?. ^ Employer during Total Incapacity 

to Effort on Worker’s Part— Workers’ “b ull Prtaccident Wages paid him during 
Compensation Act, 1922, s. 3. Late3 ; Employment— Such Period 

0 ^ not deductible from Six-years’ Compensation 

RowbottoM ' v. Shaw, Savill, and Period— Rate of Compensation to be based 
Albion Co., Ltd. - Comp. Ct. 6 on Loss of Earnings — Workers’ Compensation 

Act, 1922, V 5. 

* , , ,'n . rru , . ^ Goodall V. Palmerston North City 

, r~ MTOiwy Thrombosis — Coronary Oc- Corporation - - Comp. Ct 330 

elusion— Worker with Diseased Coronary F 

Arteries— Collapse while at Work — Onus 
of Proof on Worker of Strenuous or ‘Unusual 

Effort — Workers’ Compensation Act, 1922, 3. Suitable Employment found after 

3. Accident by Pre-accident Employer— Lump - 

O ’Neill v. The King - Comp Ct 200 sum Award or Weekly Payment— Test to be 

applied — “ Able to earn ” — Workers’ Com- 
a pensation Act, 1922, s. 5 (3)— Workers’ 
Comepnsation Amendment Act, 1943, s. 3. 

Lammas v. Manawatu County 

Comp. Ct. 1 


4. Effect of Effort considered — 

Change leading to Coronary Occlusion— 
Whether initiated by Effort — Conflict of 
Medical Opinion regarding Coronary Disease 
—Differentiation between Coronary Insuf- 
ficiency and Coronary Occlusion— Whether 
assented to by Authoritative Opinion — 
Conflict in Expert Modical Evidence — Sub- 
mission to Medical Referee for Report— 
Whether Court entitled to infer from Facts 
%hat Thrombosis precipitated by Worker’s 
Earlier Unusual Exertion— Workers’ Compen- 
sation Act, 1922, ss. 3, 5, 8 (2). 

Tansey v. Renown Collieries, Ltd. 

Comp. Ct. 122 


WORKERS’ COMPENSATION — LIABIL- 
ITY FOR COMPENSATION. 

Order ending Weekly Payments without 

Qualification— Subsequent Claim for Com- 
pensation for Termination of Payments 

Whether such Action maintainable— Workers’ 
Compensation Act,- 1922, s. 29. 

Smith v. Union Steam Ship Co. of 
New Zealand, Ltd. - Comp. Ct 157 
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1 



was : 

15 I stayed there until November 27. My hand started to play up with me 

and I went back to the doctor and he told me to knock off work, so I left on 

November 27. I can’t take any weight on the palm of the hand down the fingers — 
I can’t take any weight on the fingers. Since November 27 I have tried gardening 
at home, but can’t put pressure on the rake-handle and can’t grip the rake-handle. 
20 On account of doctor’s orders I decided to go. He said that I would have to have 
a lighter job, and because I could not find a lighter job I had to go off. I study the 
advertisements in the paper. I have not had experience on a dairy-farm or in a 
milk-bar. I would never go into hotel work. I have convictions against working 
in hotels. I have been helping my father round home for my board. I could 
25 not expect him to keep me for nothing. I helped my father in the garden planting 

out plants, peas. I agree that perhaps a job as gardener would be suitable. I 

cannot use a spade at digging. I agree I have made no real attempt to get work 
until this claim is finished. 

In reply to the Court he said : 

30 When compensation ends I will have to get some sort of job, but will not go 
into an hotel because I cannot stand the smell of liquor. 

Dr. King, called for plaintiff, said : 

Plaintiff’s right hand was seriously injured and the condition can be regarded 
as stabilized. The hand is useless for such movements as shaving or for work 
35 requiring fine movements of the finger tips. It is of no use either in pick or shovel 
work. Considering that this is the right hand and that plaintiff is right-handed 
for most things and, further, that he is an unskilled labourer, the degree of permanent 
disability is best assessed in relation to his usefulness in the general labour market. 
The impairment of function of the hand in my opinion not only amounts to at 
40 least 50 per cent, of that due to total loss of the hand, but further reduces his 
efficiency as a labourer to a like degree. I think his reduction of efficiency amounts 
to at least 50 per cent, loss of the hand. I think you could say that in the general 


[in the compensation coubt.] 

LAMMAS V. MANAWATU COUNTY. 


Compensation CoiTrt. Palmerston North. 
1946. March 7. Ong-ley, J. 


1945. November 30, 


Workers' Compensation — Assessment - — Permanent Partial Incapacity — Suitable 
Employment found after Accident by Pre-accident Employer — hump-sum Award 
or Weekly Payment — Test to be applied — “ Able to earn ” — Workers' Com- 
pensation Act, 1922, s. 5 (3) — Workers' Compensation Amendment Act , 1943, s. 3. 

In awarding a lump sum under s. 5 (3) of the Workers’ Compensation Act, 
1922, by way of compensation instead of a weekly payment, ability to earn 
is the test to be applied, notwithstanding s. 3 of the Workers’ Compensation 
Amendment Act, 1943. 

ACTION claiming compensation under the Workers’ Compensation Act, 
1922. 

Plaintiff, aged thirty-one, was injured on July 18, 1944, by a truck 
running over his right hand while he was trying to brake the truck with 
5 a chock of wood. His hand was badly injured and permanently in- 
jured. He was off work until October 25, 1944, and then went back 
into the employment of the defendant County Council. In his evidence 
he said : 

I was put on light work by defendant. They gave me a job with the carpenter 
10 working round timber. I suppose the county would have been well disposed to 
keeping me on, but they said they couldn’t find me a lighter job than they gave me. 
I left my work because my hand would not stand up to it. 

Plaintiff had carried on that work for about five weeks. His evidence 
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labour market he is worth only 50 per cent, for efficiency. I think he should be 
able to take weight on his fingers. The tendons were not divided. 

In cross-examination Dr. King says : 

I considered in May that his improvement had reached a stage of arrest and 
I based his disability at the percentage already indicated, and there was no reason b 
why lie should not' have undertaken work of a light character to which he was 
suited at that time. I assessed him in relation to his usefulness as a general 
labourer when I said he was 50 per cent, disabled. I think he would have to turn 
down 50 per cent, of all jobs offering. 

.4 . M. Ongley , for the plaintiff. The Workers’ Compensation Amend- 16 

ment Act, 1943, has not in any way limited the Court’s jurisdiction to 
fix a lump sum on the basis of a percentage injury where there is real 
permanent disability, as here. It has been found that in this case 
there is a definite permanent substantial disability, and that, although ^ 
the plaintiff was offered work at his pre-accident wages, that was in the 
nature of a compensation and was a wage he was not able to earn. The 
Amendment Act, 1943, limits the wording of the Amendment Act, 1936, 
to suitable employment provided by the employer by whom he was 
employed before, but it does not appear to limit the principle in any 
way. 20 

[OxGLEY, J. Previous to the Amendment Act, 1943, you had to 
regard his ability to earn, whether he was earning or not.] 


Ongley , continues. So far as assessing the compensation is con- 
cerned, the previous Act said “ is earning or is able to earn in some 
“ suitable employment,” whereas the Amendment Act, 1943, said 
which he “ is earning after the accident in any employment or business, 

£f or is able to earn in some suitable employment,” found for him by his 
employer. It is not general ability to earn. He is still entitled to 
go outside what he is able to earn : Bolland v. Levin and Co Ltd.( I), 
and Shaw v. Charming Creek - Westport Coal Co Ltd.( 2). 36 

[To the Court :] The Minimum Wage Act, 1945, does not affect the 
compensation ; it provides what a man can receive per hour, or per day, 
or per week. But also under that Act, if a man is injured, he is entitled 
to apply to have that wage reduced and work under a lower wage. 
Kobody would employ a man to whom he would have to pay an excessive 35 
rate of pay. He would be most of his time out of work, or he would 
have to apply for an underrate worker’s permit. Consequently, the 
Minimum Wage Act, 1945, would not affect his earnings after the 
accident so far as compensation is concerned. 


Lauremon , for the defendant, relied on s. 5 (6) of the Workers’ Coin- ^6 
pensation Act, 1922, as amended. The plaintiff’s remedy may have 
gone for the reason that the employer provided a job for him in which 
lie was paid full wages, and, therefore, he suffered no loss of earning- 
power. 

A distinction must be made between what the plaintiff was being paid 45 
and what he was able to earn. It is recognized by the defendant that 
he was not able to earn at that stage although he was being paid the 
wages. He definitely has suffered loss of earning-power, and the case 
was argued as to what was the loss of earning-power in accordance with 
the medical evidence. Ability to earn must still be taken into 
account : the plaintiff was able to earn something, but only for a month 
or two. 


(1) [1944] N.Z.L.R. 689. 


(2) [1945] G.L.R. 401. 
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[Ongley, J. And, after that, he -would have been able to earn 
something in a lighter job if he could have got it. Is the availability 
of the job the test now 1 It used to be ability to earn, whether a. job 
was available or not.] 

Laurenson , continues. In this case, ability to earn may have some 
hearing, in view of the fact that the job was provided for the plaintiff, 
and was available for him apparently so long as he continued in it ; but 
through lack of interest in his recovery he threw it up. 

[To Ongley, J.] On that basis, he is entitled to full compensation. 

Cur. adv. vidt. 


Ongley, J. [After stating the facts, and giving extracts from the 
evidence, as above ;] There are differences in the evidence that should 
be noted. Plaintiff says : 

(i) My hand started to play up. I went to the doctor and he told me to 
15 knock* off. 

(ii) I can’t take any weight on the fingers. 

Dr. King says : 

(i) I think he should be able to take weight on the fingers. 

(ii) There is no reason why he should not have undertaken work of a light 
20 character. 

Dr. King did not say he told plaintiff to knock off. It should also be 
noted that plaintiff says he has made no real attempt to get work and 
is not going to make any real attempt to get work until his claim is 
finished. May-be he takes the view that, if he got work, he would or 
25 might prejudice his claim by showing ability to work and earn wages, 
but that view overlooks the fact that plaintiff must prove inability to 
work and the extent of that inability. The fact that he will not get 
work might lead to an inference that he is unwilling to show what work 
he can do and so result unfavourably to him. 

30 Counsel for the defence relies on s. 5 (6) of the Act which, as amended, 
reads : 

5. (6) Except as provided in section nine hereof, during any period of partial 
incapacity the weekly payment shall be an amount equal to sixty-six and two- 
thirds per centum of the difference between the amount of the worker’s weekly 
35 earnings at the time of the accident and the weekly amount which the worker is 
earning after the accident in any employment or business, or is able to earn in some 
suitable employment provided or found for him after the accident by the employer 
by whom he was employed at the time of the accident, but not exceeding in any case 
four pounds ten shillings a week. 

40 He submits that the claim must fail because the defendant county found 
employment for plaintiff at his pre-accident rate of pay : that it was 
employment by a local body and plaintiff would have received lenient 
treatment, and that, if plaintiff had been willing to continue working, 
the job would still have been available to him. The fact is that the 
45 defendant county did provide a job for plaintiff and paid him his full 
pre-accident rate of pay, and that plaintiff left the job after working 
for some five weeks. He was able for five -weeks to do what he was 
called upon to do. That is prima facie evidence that he could carry 
on the job. His reasons for knocking off — (i) that he could not take 
50 weight on his fingers, (ii) that the doctor told him to knock off— are not 
supported by his doctor. The fact that he decided not to work until 
his claim is* settled must also be taken into consideration in deciding 
whether he could or could not have carried on the job. 
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Having regard to these facts, I am unable to say that plaintiff has 
displaced the prima facie evidence that he could carry on the job. The 
fact that he was being paid full wages is not conclusive evidence that he 
is earning or able to earn those wages. The fact is the job was made 
to suit plaintiff. Herbert V. Bond, engineer for the defendant county, 
says : 

We wanted to be lenient and give him an opportunity. It is correct that if 
plaintiff had wished to continue with defendant he could have, even in spite of the 
fact that he was not doing a full day’s work. We have other employees who are 
somewhat disabled similarly to plaintiff. I have on© man who lias portions of two 
fingers amputated — one on the lower joint, but I am not sure if the other is at the 
same joint or the first joint. He does his work very efficiently. We employ a 
lot of men. If plaintiff’s condition is the same as it was when he went off work 
he certainly cannot do the work. 

Less than a normal amount of work was being accepted from plaintiff 
because of his injury and because his doctor had suggested that plaintiff 
might improve by working. Dr. H. L. Widdowson, called for the 
defendant county, says his examination does not differ from Dr. King’s 
except that the scars on the palm of plaintiff’s right hand are good, 
supple, and free from adhesions. Dr. Widdowson assessed plaintiff’s 
disability at 30 per cent, as a worker in the general labour market, and 
said : 


At the time of the examination he did not appear to be anxious to help . 
In cross-examination Dr. Widdowson said : 


In a case like this where there is a definite disability to the hand I think that is 
likely to improve. I think the compensation aspect prevents him from bending 
his finger. I agree with Mr. King as to the medical aspect. Where I disagree is 
as to his value in the labour market. He cannot do the finer manipulation and 
cannot do anything requiring a tight grip. He could not do pick and shovel work, 
raking, digging. Despite the things he cannot do I do not think he is limited in 
the labour market more than 30 per cent. 

To the Court he said : 


I think he could do some gardening work, cleaning work, droving, caretaker, 
porter, liftman — he could do any of those jobs quite well. 


Dr. Wylie, also called for the defendant county, says ; 

In this case, having seen plaintiff several times and having watched the result 
of treatment, he is best described as a not very co-operative individual. In my 
last report I said, “ So far as permanent disability is concerned, this undoubtedly 
“ is present and is of very material land. It amounts, in my opinion, to not less 
“ than 30 per cent, of his value in the general labour market or to 70 per cent, of 
“ the value of the hand. Although he is so severely handicapped from the point 
“ of view of his value in the general labour market, there is no reason why a suitable 
“ job should not be found for him.” My estimate of 30 per cent, loss is his value 
in the general labour market. You can only reach that estimate by your experi- 
ence in the past. 


Ill cross-examination Dr. Wylie says : 


X said he is a non-co-operative and disappointing patient. There is a way 
of curing that aspect— where he can be dealt with in a rehabilitation centre which we 
have not got in this country. Going to a rehabilitation centre where he can be 
treated adequately is the only way of preventing him from being put on the industrial 
scrap-heap. I do not know what is going to happen in the” future. He is aged 
thirty-one and as time goes on his hand will get more and more useful to him and 
he will find in the course of time that he will be able to do tilings he cannot do now. 
I said he has lost 70 per cent, use of his right hand. 


Plaintiff was earning £5 2s. lid. per week at the time of the accident 
— that is, he was being paid that amount and was doing the normal 
day’s work required by the job. He was receiving that amount in the 
“ made ” job after the accident, but was not doing the normal day’s 
work. If plaintiff had been in that job and receiving that pay at the 
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date of hearing, that would not have been an answer to his claim because, 
as a result of the injury, he was not earning or able to earn that and 
because his injury is permanent. He might have remained in the job 
for a long time, but he is only thirty-one years of age and it could not be 
assumed or reasonably expected that he would remain in that job . for 
the rest of his working-life. Sooner or later he would have to find 
another job and he would be entitled to be protected against future loss 
by a declaration of liability, suspended award, a lump sum, an adjourn- 
ment, or other appropriate action. Actually he is out of the job, but 
his position cannot thereby be worse than if he were in the job. In either 
case he is entitled to be protected in accordance with the Act against 
future loss resulting from his injury. 

Plaintiff asks for a lump-sum award. Counsel for the defendant 
county does not oppose a lump-sum award if plaintiff is entitled to an 
award, and submits that, notwithstanding the 1943 Amendment Act, 
ability to earn must be the basis. Plaintiff’s counsel agrees with that view 
and says the only satisfactory way is to follow the procedure before 
the 1943 Amendment Act by basing the award on the medical estimate 
of the physical disability. The 1943 Amendment Act seemed to create 
a difficulty because of the words 44 earning after the accident in any 
“ employment or business, or is able to earn in some suitable employ- 
“ ment provided or found for him after the accident by the employer 
44 by whom he was employed at the time of the accident.” That 
seemed to make the test actual earnings — that is, a job as against, ability 
to do a job. That difficulty disappears or does not arise in awarding 
a lump sum under s. 5 (3) because there the basis is 44 the weekly pay- 
44 ments which in the opinion of the Court would probably become 
44 payable.” What will probably become payable involves deciding 
what plaintiff can probably earn, which in turn rests on his ability to 
earn. It seems, therefore, that ability to earn is the test to he applied 
in fixing a lump sum under s. 5 (3) notwithstanding the 1943 Amend- 
ment Act. 

Plaintiff was earning £5 2s. lid. at the time of the accident. His 
injuries are such that he will not again be fit for work as a general 
labourer, and, in his own words, he “ will have to get some sort of a 
44 job.” At present he might succeed in finding a job at very little, 
if any, loss of wages. That would be the position if he found employ- 
ment as a storeman, liftman, caretaker, or something of that sort. In 
any job at present he would probably earn not less than £4 per week, 
40 which means his loss of earnings would not be more than £1 2s. lid. 
and his compensation rate 15s. 3d. per week. It may be that that will 
always be the position, hut the Court cannot assume that times will 
remain as they are or that unemployment will not occur again. In 
times of unemployment plaintiff’s bad hand might result in his being 
45 one of the unemployed. Something should be allowed to cover these 
contingencies, and, although on the evidence plaintiff will not be a 
general labourer any more", Dr. Widdowson’s estimate of 30-per-cent, 
disability as a worker in the general labour market seems to be a fair 
basis on which to assess plaintiff’s compensation. It means putting 
50 his earnings at about £3 12s. per week. He should be able to earn 
more than that, and, in putting it at that figure, I am allowing for the 
contingencies I have referred to. He has been paid compensation, for 
the fourteen weeks he was off work — that is, to the time he started 
again with the defendant county— and £15 in addition. He knocked off 
55 work on November 27, 1944, and, as far as the evidence shows, he has 
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done very little since then ; but his loss since then, whatever it is, is 
the result of knocking off the job he had and not trying to get another 
In my opinion, the assessment should be as at that date on the basis ot 
30-per-cent, incapacity and the £15 should be deducted. Tins works 
out at £266 less the £15. I therefore give judgment for plaintiff for 
£251 plus the £1 medical fee if it has not been paid. I allow £18 18s. 
costs to cover both hearings, and £2 2s. for one medical witness. 

Judgment for the plaintiff accordingly. 

Solicitor for the plaintiff : A. M. Ongley (Palmerston North). 

Solicitors for the defendant : Innes and Oakley (Palmerston North). 


ROWBOTTOM v. SHAW, SAVILL, AND ALBION 
COMPANY, LIMITED. 


Compensation Court. Wellington. 1945. December 10, 11, 20. 
Blair, J. 

Workers' Compensation — Accident arising out of and in the Course of the Employment 
—-Coronary Occlusion— Whether related to Effort on Workers' Part— Workers' 
Compensation Act , 1922, s. 3. 

The finding of the learned Judge in Charlton v. Maka/ra County, [1945] 
N.Z.L.B. 335 — to the effect that cases of heart disease described theretofore 
as coronary thrombosis should be divided into two classes, coronary occlusion 
and coronary insufficiency, the latter of which may be precipitated by effort 
or motion, and the clinical picture of which is different from that of coronary 
occlusion — amounts to no more than that the learned Judge had accepted the 
facts and opinions expressed by the doctors who gave evidence for the plaintiff 
in that case, 

Charlton v. Makara County { 1) explained. 

In the present case, the learned Judge accepted the view of the medical 
evidence for the defence that the infarct agreed upon by all the witnesses was 
the result of coronary atheroma, followed by coronary occlusion — i.e., 
thrombosis — which is a gradual and apparently insidious disorder blocking 
up the arteries of the heart, which is not related to external factors, and effort 
plays no part in causing it. 

Fenton v. Thorley and Co,, Ltd. (2), Glover, Clayton, and Co., Ltd . v. 
Hughes{3), and Moore v. Tredegar Iron and Coal Co., Ltd.(4=), 
applied. 

(1) [1045] N.Z.L.R. 335. (3) [1910] A.C. 242; 3 B.W.C.C. 275, 

(2) [1903] A.C. 443 ; 5 W.C.C. 1. (4) (1938) 31 B.W.C.C. 359. 

ACTION claiming compensation under the Worker's Compensation 
Act, 1922. 

The plaintiff was a waterside worker resident in Wellington, forty- 
six years of age. He had been engaged on labouring work all his work- 
ing-life, and in recent years had been employed on the waterfront in 5 
Wellington. The last job he did on the wharf was to assist in the load- 
ing of boxes of butter on to the ship Dominion Monarch , he being a 
member of the shore gang working on the wharf. The particular work 
of his gang consisted of taking 56 lb. boxes of butter out of a refrigerated 
truck standing at a convenient place in the vicinity of the hold in which 10 
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the butter was being loaded into the ship. There were four men con- 
cerned in the work being so performed. Two of these men were inside 
the truck placing butter-boxes on to a chute leading from the floor of 
the truck down to the wharf, and the other two men were stacking these 
boxes to a height of three tiers on a wooden tray designed to support 
the boxes while being lifted from the wharf over the ship’s side and 
clown into the ship’s hold. 

The tray was 6 ft. square and about 5jn. thick. It had a hardwood 
framework to which was nailed a floor made of softish timber of about 
1 in. in thickness. On the underside of the hardwood framework, pro- 
tective planks were nailed to take the wear of the tray due to it being 
dropped or at times dragged on the wharf. At each corner of this tray 
there was a wire rope about 16 ft. long reaching diagonally and con- 
verging up to a bridle to which the winch-hook is attached. These 
wire ropes were led through holes at each corner of the tray and fastened 
through the hardwood framework of the tray. The tray weighed between 
one and a half and two hundredweight. For one man to move it from 
a stationary position required a pull of one hundred and sixty pounds, 
but if (as was done in this case) two men dragged the tray along the wharf, 
each man would exert a puli of between fifty and sixty pounds. 
These figures were ascertained by means of a spring balance. The 
practice was that after a tray was discharged into the ship’s hold, it 
would be lowered empty to the wharf by the crane, and would then 
be dragged along the wharf some 15 ft. or so until it was in a convenient 


25 position near the chute leading out of the insulated truck on the wharf. 


The dragging of this tray would be carried out by the two men working on 
the wharf, and their duty was, after moving the tray into a convenient 
position alongside the chute, to pick up the 56 lb. boxes of butter and 
stack them on the tray, three tiers high.. 


36 As between the four men engaged upon the loading operations, as 
indicated in the foregoing, they took hour about — the two men in the 
truck taking over the loading on to the tray, and the two men so en- 
gaged taking over the sending down the chute of the boxes in the railway- 
truck. 


njO 


This work commenced on the Dominion Monarch on May 4, 1943, on 
which day they worked from 8 a.m. till 10 p.m., with the usual meal 
intervals, and on the next day, May 5, the work had proceeded from 8 a.m. 
until approximately 10 a.m., when what the claimant claimed to be 
the u accident ” constituting the foundation of this claim occurred. He 
40 states that when helping to drag the tray along so as to position it near 
the chute, as already indicated, he felt a pain. He said it was a heavy 
drag — a consistent "drag — but from the weights above given it will 
be seen that the effort involved in the two men dragging the tray would 
be approximately the same as the muscular effort involved to one man in 
45 picking up the 56 lb. boxes of butter off the chute and stacking them 
on the tray. He described the pain he suffered as across the chest, and 
that it became worse as he kept on working. He said : 


I went on working and every time I started to fill a tray with butter the pain 
became worse. When I spelled between loadings the pain eased up a little. The 
50 pain never went away completely. I continued working until the lunch hour at 
twelve o’clock. I knocked off at twelve o’clock for lunch. I resumed work at 
one o’clock, but still had a little pain. We carried on loading the butter on to the 
tray and the severe pain started again as soon as I started work. I carried on 
but towards two o’clock I told the foreman I didn’t think I could stick the job and 
55 asked him to replace me. 
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Blair, J . [After stating the facts, as above : ] On his admission 
to the hospital, the plaintiff was apparently seen by a number of doctors. 

He complained of (i) pain on effort across the chest, down both arms and 
across shoulders ; (ii) tightness across the upper abdomen ; and (iii) weak- 
ness when pain commences. 30 

Under the heading of “ Present History ” the note is— 

Sine© after Christmas has bad this pain on effort. This bas gradually got worse 
since Christmas. There is no previous history of pain. 

To questions put by another doctor, he stated : 

Pam across the chest and down the arms on effort. Was loading 501b. boxes 35 
of butter when the pain (already present on and off since Christmas time) became 
severe and made walking home difficult. Has been in bed since this time. The 
pain is constricted across the chest. Tingling down arms. No palpitation. No 
dizzy feeling now, but when working when the pain came on he felt very dizzy 
and light headed. J J 


was 


A note on May 25 records that he was to get up, that his pulse „„„ 
regular and no further pain. On June 9, it is recorded that the patient 
had been up and about for the past week, was feeling well and no pain 
to speak of. 1 

Importance is attached, by the defence, to the fact that the claimant 
had pain in his chest on and off since Christmas time. 

Ihe plaintiff claims that the injury to his heart was caused by an 
undue strain when he was dragging the tray along the wharf into position 
alongside the chute. As will later be seen, when I come to discuss 
the medical evidence, it is common ground that he had some form of 
heart disease prior to the date of the alleged accident on May 5 1943. 
The law, however, is clear that the fact that a workman was immediately 
prior to the accident suffering from some disease does not preclude him 


45- 


They were unable to find a substitute, so being unable to carry on 
longer, he stopped work at three o’clock. He took the tram to Willis 
Street to see a doctor, who was not at his rooms, and then he took another 
tram from that doctor’s rooms to the railway-station where he took a 
train to Khandallak, and on arrival there walked to his home. He said 
that ordinarily he took seven to eight minutes to walk from the station 
to his home, but on this occasion it took him an hour and a half. It 
was uphill, and he had to stop at intervals and take a rest. He would 
take a few steps, and then had to sit down. When he reached heme 
he went to bed, the pain being still bad. He had Dr. Litchfield in to 
see him, who gave him a note to the hospital to be X-rayed. He stayed 
in bed and went to the hospital tw r o days afterwards. At that time the 
pain was just the same. He went to town by bus and felt a little upset 
with the jolting, and so took a taxi from town up to the hospital. This 
was on Saturday, and the X-ray department at the hospital had a long 
waiting-list, and told him to come back in fourteen days’ time. He went 
home, but returned to the hospital the following Monday as he was still 
suffering from the pain and wanted to get relief. He was told to go home 
and rest in bed for a week, and he went back to the hospital on May 13 — 
that is, eight days after the alleged accident — and had not been able 
to do any work since that date. He was not paid any compensation 
and lived on social-security payments. 
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Shorland and Arndt , for the plaintiff. 
Blundell , for the defendant. 
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from recovering compensation under the Workers 5 Compensation Act. 
If the plaintiff did sustain an 44 accident 55 arising 44 out of his employment ” 
then it is not disputed that it was “ in the course of” his employment. 
Accordingly, therefore, my duty is to examine the authorities relating to 
cases where a workman already suffering from a disease has, by reason 
of an industrial accident, had that disease accelerated. The fact that 
at the time of the occurrence the workman was suffering from a bodily 
condition which made him most susceptible to injury from even 
moderate exertion will not prevent the occurrence being accidental. In 
Fenton v. Thorley( 1) 44 accident 55 is defined as 44 an unlooked for mishap 
44 or an untoward event which is not expected or designed. 5 5 All the 
Lords Justices in that case agreed in substance with that definition, 
and in Clover , Clayton , and Go ., Ltd . v. Hughes(2), Loreburn , L.C., said 
that that definition was conclusive, and it is accordingly conclusive on 
all New Zealand Courts. 

In that case a workman was suffering from a serious aneurism, and 
when tightening a nut with a spanner, as part of his ordinary work, he 
suddenly fell down dead from rupture of the aneurism. It was held that 
it was a case of 44 personal injury by accident arising out of and in the 
44 course of his employment.” The meaning the Lords Justices found 
that those words conveyed is clearly illustrated by the following passage 
from the judgment of Loreburn , L.C. : 44 The first question here is 

44 whether or not the learned Judge was entitled to regard the rupture as 
4 4 an e accident 5 within the meaning of this Act. In my opinion he was 
44 so entitled. Certainly it was an 4 untoward event. ’ It was not designed. 
44 It was unexpected in what seems to me the relevant sense — namely, 
44 that a sensible man who knew the nature of the work would not have 
44 expected it. I cannot agree with the argument presented to your 
44 Lordships that you are to ask whether a doctor acquainted with the 
44 man’s condition would have expected it. Were that the right view 
44 then it would not be an accident if a man very liable to fainting fits 
44 fell in a faint from a ladder and hurt himself. No doubt the ordinary 
44 accident is associated with something external ; the bursting of a 
44 boiler, or an explosion in a mine, for example. But it may be merely 
44 from the man’s own miscalculation, such as tripping and falling. Or it 
44 may be due both to internal and external conditions, as if a seaman 
44 w r ere to faint in the rigging and tumble into the sea. I think it may 
44 also be something going wrong within the human frame itself, such as 
44 the straining of a muscle, or the breaking of a blood vessel. If that 
44 occurred when he was lifting a weight it would be properly described 
44 as an accident. So, I think, rupturing an aneurism when tightening a 
44 nut with a spanner may be regarded as an accident. It cannot be dis- 
44 pitted that the fatal injury was in this case due to this accident, the 
44 rupture of the aneurism under the strain. That, of itself, does not 
44 dispose of the case. It establishes that there may have been an injury 
44 by accident caused to the workman. But it does not establish that 
44 the accident was one 4 arising out of the employment.’ It is in these 
44 words that the stress of the case mainly lies, as Mr. Simon in one passage 
44 of his argument partially indicated. When the man’s condition was 
44 such that he might have died in his sleep, and the mere tightening 
44 the nut with no more strain than ordinary in such work caused, the 
44 accident, can it be said that the accident was one 4 arising out of ’ the 
44 employment ? That seems to me to be the crucial point. 1 do not 
44 think we should attach any importance to the fact that there was 
{ l ) [1903] A.C. 443. (2) [1910] A.O. 242. 
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“ no strain or exertion out of the ordinary. It is found by the County 
4 4 Court Judge that the strain in fact caused the rupture, meaning, no 
" doubt, that if it had not been for the strain, the rupture would not have 
“ occurred when it did. If the degree of exertion beyond what is usual 
“ had to be considered in these cases, there must be some standard of 5 
44 exertion, varying in every trade. Nor do I think we should attach 
“ any importance to the fact that this man’s health was as described. 

“ If the state of his health had to be considered., there must be some 
<£ standard of health, varying, I suppose, with men of different ages. 

“ An accident arises out of the employment when the required exertion 10 
“ producing the accident is too great for the man undertaking the work, 

*' e whatever the degree of exertion or the condition of health. It may be 
“ said, and was said, that if the Act admits of a claim in the present case, 

“ every one whose disease kills him while he is at work will be entitled to 
“ compensation. I do not think so, and for this reason. It may be that 15 
“ the work has not, as a matter of substance, contributed to the accident, 

“ though in fact the accident happened while he was working. In each 
<c case the arbitrator ought to consider whether, in substance, as far as 
<c he can judge on such a matter, the accident came from the disease 
“ alone, so that whatever the man had been doing it would probably have 20 
“ come all the same, or whether the employment contributed to it. In 
“ other words, did he die from the disease alone or from the disease and 
“ employment taken together, looking at it broadly ? Looking at it 
“ broadly, I say, and free from over-nice conjectures : was it the disease 
“ that did it, or did the work he was doing help in any material 25 
“ degree ? ”(S). 

A majority of the Court were of the same opinion as Lord Loreburn , 
and that judgment is recognized in the books as a binding authority. 
Shortly put, therefore, my duty is to make the inquiry which is pre- 
scribed in the last three sentences of the foregoing extract from Lord 30 
Loreburn' s judgment. 

The more recent case of Moore v. Tredegar Iron and Coal Co., Lid. (4), 
is another one where a worker died as the result of doing his usual work, 
but work not heavier than he was occasionally required to do. The 
County Court Judge who tried the claim in the first instance disallowed 35 
it upon the ground that he was unable to find anything abnormal in the 
work which would be likely to cause or accelerate death. It was held 
that he had misdirected himself, and on the evidence that the work had 
accelerated death and there must be an award in favour of the widow. 
Greer, L.J., said that if the deceased had not been working in the mine, 40 
and had not had the strain of his normal w r ork, he would not have 
died when he did die, and would probably have died at a later age. He 
prefaced his judgment by indicating that to say that it was one arising 
under the Workmen’s Compensation Act was tantamount to saying 
that it was a difficult case, and that remark is apt in this very case. 45 

In order to apply the law as I have indicated in the foregoing to this 
particular case, I have to examine and pass upon a conflict of medical 
testimony upon a very difficult medical question. 

The plaintiff’s first witness was Dr. Williams, who gave vim 
voce evidence. After indicating that he had heard the plaintiff’s evidence, 50 
he said : 

I think that the probable explanation would b© that as a result of the effort 
that Rowbottom made that day, especially the repeated effort, that his heart was 
called upon to do more work than could be compensated for by his coronary blood 
flow at that time. In other words, there was too heavy a de man d by his heart 55 

(3) [1910] A.C. 242, 245-247 ; 280, 281. (4) (1938) 31 B.W.C.C. 359. 
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muscles for blood. This demand was apparently repeated several times. ^ The 
tendency under those circumstances would be for the process called infarction of 
his heart muscles to occur. ... 

I have italicized two words in the above quotation which indicate a 
5 selection by Dr. Williams of words not by any means confident. The 
effect of his evidence is that in his opinion the injury done to the plaintiff 
was caused by coronary occlusion brought about by “ repeated and sus- 
“ tained effort.” His view was that “ the factor of repeated and sustained 
effort in this case must have had some causal bearing on the matter.” 
10 The injury to the plaintiff is claimed to have been caused by such an 
effort on May 5, 1943. The work he did on that day was his ordinary 
work, which consisted of lifting butter-boxes weighing 56 lb. each off a 
chute alongside the loading-tray, and stacking such boxes three tiers 
high on such tray. There would be some interval then waiting for the 
15 empty tray to come back. When it did, the plaintiff and his mate then 
pulled the tray along the wharf, a distance of some 15 ft., until it was along- 
side the chute leading out of the railway-truck. As before indicated, 
that operation was thus no heavier than to lift a box containing 56 lb. of 
butter, but the plaintiff attributes his injury not to the lifting of the 
20 boxes of butter, but to the dragging of the empty tray into position. It 
will thus be seen that nothing more than ordinary effort was expended 
by the plaintiff and his work-mate on that particular day. He did 
precisely this work the whole of the previous day. I have not overlooked 
the fact that ordinary effort, if it causes “ the accident,” is sufficient, 
25 but I refer to what was the comparatively light nature of his work for 
the reason that it might have a possible bearing upon the nature or 
extent of the injury allegedly caused to the plaintiff's heart. 

Dr. Williams’s view as to the cause of the injury to the plaintiff is 
corroborated by a written report by Professor D’Ath. Incidentally 
30 the preface to Professor D’Ath’s report indicates that the case as put to 
him was that the plaintiff had heart symptoms about a week previously, 
and that these symptoms had worked off. It is clear from the statements 
which the plaintiff made at the hospital when he was first examined 
that he had had several previous manifestations of angina pectoris. In 
35 this Court the plaintiff did not admit having mentioned this to the hospital 
doctors, but I am satisfied that they did not invent it, and the details 
given were obviously provided by the claimant. 

On behalf of the defence, Doctors MacKay and Lynch gave viva voce 
evidence, and there is among the papers a diagnosis given by Dr. Burns, 
40 another heart specialist, who diagnosed the cause of the plaintiff’s injury 
as coronary thrombosis. 

Dr. MacKay was the doctor in charge of tlie plaintiff during his soj ourn 
in hospital. Dr. Lynch is the pathologist for the Wellington Hospital, 
and both these experts strongly dissent from the view that the injury to 
45 the plaintiff ’s heart was the result of the effort as claimed by the plaintiff. 
All the four doctors agree that the electro-eardiagraphic picture indicates 
that Bowbottom was then suffering from an infarct. The point of 
divergence in the medical views centres around the cause of that infarct. 
The cardiograph does not help in diagnosis of the cause of the heart 
50 leison. The defence doctors both strongly support the view* that that 
infarct was the result of coronary atheroma followed by coronary occlusion 
(thrombosis) which is a gradual and apparently insidious disorder gradually 
blocking up the arteries of the heart, and that such a condition is un- 
connected with effort on the plaintiffs part. I was much helped in under- 
55 standing the case by a diagram prepared by Dr. Lynch illustrating the 
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onset and progress of coronary atheroma, such diagram commencing 
with a plain section of a healthy artery, followed by diagrams showing 
the progress of the disease. Such diagrams much reminded one of an 
eclipse across the moon. The diagrams show that, after atheroma 
commences, it gradually increases thus reducing the bore of the artery 5 
with consequent reduction in the amount of blood which the artery can 
cope with. Dr. Lynch’s diagram also indicates that on the surface of 
the atheroma what are called plaques are also formed. These plaques 
form a site upon which a thrombosis begins to form until ultimately the 
whole bore of the artery is occluded by it. Depending upon the extent 10 
of the blocking up of the artery, and commensurate therewith, there is a 
shortage of the blood supply to the heart, which, translated into medical 
terms, means that there is thus created a coronary insufficiency. The 
real dispute or divergence in the views of the experts for the plaintiff 
and for the defendant is that the plaintiff’s doctors’ view is that the plain- 15 
tiff had coronary insufficiency precipitated by some factor that increases 
the work of the heart, or reduces the ordinary blood flow, which causes 
an infarction of the heart muscle without the presence of any thrombus 
in the artery. This inciting factor is suggested as being great emotion or 
effort. In other w r ords, the plaintiff ’s experts say that the plaintiff never 20 
had thrombosis. The defence experts say that the blockage (thrombus) 
which interfered with the blood supply to the plaintiff’s heart was due to 
thrombosis, an insidious disease of the arteries which is not related to 
external factors, and that effort plays no part in causing it. It is, so far 
as I understand the case, common ground that if the injury to the plain- 25 
tiff’s heart is due to thrombosis, then the claim must fail. 

# There is a long line of cases where it has been repeatedly held that 
injury due to coronary thrombosis is not injurv arising out of the employ- 
ment. 

Dr. Lynch says : 

In the case of Mr. Rowbottom T think it is clear that the atheroma of his 
coronary arteries had in December, 1942, reached a stage when there was coronary 
msufnciency. The beginnings of this are sometimes not appreciated by the patient. 

By reason of the fact that the pain is associated with a tightness in the chest which is 
relieved by alkali, it is often attributed to indigestion. When symptoms of 35 
angma of effort manifest themselves, the disease is already at any rate as far as one 
of the arteries is concerned, at an advanced stage, and under such circumstances 
thrombosis is likely to occur. The onset of that thrombosis may vary depending: 
upon the rate at which clot formation occurs. If it occurs slowly, then the 
patient may suffer nothing more than a worsening of his angina of effort. In my AA 
opinion this is what occurred in Mr. Rowbottom’s case. The angina of effort 

3 WOTk 0n t I h \ m ? ming of the 5th May ™ no more than an 
^™° a his coronary vessels had narrowed to an extent in which efforts or 
etion which left him unaffected the day before now caused him pain. That 
sudden change m his condition could be accounted for by the formation of a thrombus do 

Sa “ e r y “ *“£**?*> the diagram. This view is supported by the 4 ° 
fact that when he became a hospital patient shortly afterwards and had an electro- 
cardiagraph taken, the appearances were those of an infarct of the heart Th«™ 
d ?T f at t e did have an tote* and Dr.D’Ath iTLsreport agrSs 
nf tL Li t an , mfa f ct - ' My experience is that the vast majority of all in&rrts oO 
of the heart are due to coronary thrombosis. I agree that under certain conditions ° 
tbinttw - by Dr " MacKay, infarction may occur in the absence of thrombosis I 
thmk that is i a very rare occurrence. It is also claimed that effort «r7con Lj 
and persisted m in the face of coronary insufficiency it ? continued 

of the heart without thrombosis. ” a™ be? of vm« tTJL ^arction 

3wn° f “ farct /° n ° f the heart — that is, cases that ended fetally^T^St ° 5 
Sf rtr^?, 6n ? 0Unt< ¥ e J 1 a oase m . which there was an infarct and no thrombus 

* hi " t a. a. «■„„ 60 
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of a character which would be likely to induce infarction of the heart. I agree 
with Dr. MacKay that angina of effort is a warning signal of nature and that 
unless some unusual circumstance of danger or emergency is an ingredient of the 
effort, that it is not likely to be persisted in to the extent of bringing about in- 
15 farction. There is nothing in the medical history of this case which is inconsistent 
with the view that the ordinary sequence of changes that occur in coronary disease 
occurred in this case. Namely, that with narrowing of the arteries by atheroma 
# a condition of coronary insufficiency was brought about, that thrombosis developed 

^ in the natural course of the disease, that the occlusion produced by the thrombosis 

10 became complete and infarction resulted. The infarct healed as healing usually 
does take place within a period of three to six months, and that the patient is then 
left with a heart damaged by scar arid with a diminished capacity for effort. I 
defer to Dr. D’Ath’s opinions, but I do not agree with his view that nearly one-half 
of all infarcts of the heart are due to causes other than coronary thrombosis. If 
15 the class of cases including debilitated persons is removed from consideration, 
then my view is that infarction without thrombosis scarcely ever occurs. I also 
do not agree with his view as to what influence immediate rest after the first attack 
of pain would have had on the development of the infarct. I think that once 
the process of thrombosis commences that nothing arrests the process. Whether 
20 it goes on to complete occlusion or not is purely a matter of chance, and is not 
related to what the patient is doing at the time. I think that it is possible that 
Dr. D’Ath’s impressions of the chain of events in this case might have been modified 
had the full previous medical history as we now know it been known to him. 

I accept that as being what must have occurred as far as the claimant 
25 is concerned. I think I should refer to the case of Charlton v. Makara 
County(5 ). That case is an authority which, although not binding upon 
another Judge of the Compensation Court, is one to which respect 
should be paid. It was a judgment of a former President of this Court, 
given in the exercise of a jurisdiction identical with the jurisdiction 
30 which I am now temporarily exercising. I had the advantage some 
years ago of acting for several months as President of the Arbitration 
Court when compensation cases were taken by that Court. 

With the greatest respect to the late President of that Court, I say 
that when a compensation case is decided upon a question or questions of 
35 fact, as Charlton v. Makara County Council was, then the decision of 
a Judge on such a question is of little help in deciding another case depend- 
ing also on questions of fact. The headnote of the case states that 
cases of heart disease heretofore described as coronary thrombosis should 
henceforth be divided into two classes — coronary occlusion and coronary 
40 insufficiency — the latter of which may be precipitated by effort or 
motion, and the clinical picture of which is different from that of coronary 
occlusion. That was the finding of the learned Judge, but it is obvious 
that such a finding means no more than that he has accepted the facts 
and opinions expressed by the doctors w r ho gave evidence for the claimant 
45 in that case. Contrary opinions to that accepted by the learned Judge 
were given by the doctors for the defence in that case, and it may well be 
that as the result of research advances will be made and are being made, 
in relation to heart disease in all its forms, and the mere fact that the 
Judge who tried that case was satisfied with the evidence supporting 
50 one side of the case can ha ve no real bearing upon what should be done in 
another case. A fortiori if important circumstances in the history of 
the cases differ in a material respect. In the Charlton case the claimant 
wfi- was required by certain damage to the roads which had occurred as the 

result of a storm, immediately and as a matter of special urgency, to go 
55 and remove an obstruction caused by some trees which had been blown 
down across the road. He procured two saws, one double-handled 
saw which was used by two other men, and he himself used a single- 
handled cross-cut saw to cut through a bough about 15 in. in diameter, 

(5) [1945] N.Z.L.R. 335. 
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to do which he was obliged to assume an awkward position, crouching 
down and lea ni ng more on the left than the right leg, and. he was con- 
tinuously so engaged from fifteen to twenty minutes. Once that was done, 
the plaintiff lifted the limb and removed it, after which he straightened 
himself into an upright attitude and was immediately seized with pain 5 
in the chest which completely disabled him. He was placed in the cab 
of a lorry and brought home as quickly as possible and was then seen 
by a doctor who administered morphia hypodermically. He was removed 
to hospital and so remained for eleven weeks, and having improved by 
that time was sent home. He went by taxi-cab, but the effort of walk- 10 
ing up an incline to his house made him so unwell that he had to lie down 
in bed forthwith, where he had another “ turn.” Later on he went to 
the Home of Compassion, and remained there for six weeks ; he again 
returned home and subsequently spent another fortnight there. At the 
time of the hearing he was still totally disabled and unable to lace his 15 
shoes. The learned Judge, assisted by a technical article which he had 
found, came to the conclusion that that case was one of coronary in- 
sufficiency, but he added that he could also find in favour of the claimant 
“ on another ground, in that as the pain and disablement followed immed- 
“ iately on an effort of abnormal severity, the onus is thrown on the 20 
“ defendant to show that, had there been no effort, the crisis would 
C( have occurred at or about the same time ”(6). 

There is marked distinction between that case and this. In this 
case the history is that the plaintiff had several attacks of angina during 
the four or five months before the alleged accident, and it could not be 25 
successfully claimed that the effort he spoke of as having occurred on 
May 5 was one of “ abnormal severity.” The only effort deposed to in 
this case was that he was doing his ordinary normal work, which work 
was by no means of a strenuous character, and moreover the pain he felt 
on May 5, 1943, did not disable him altogether because he continued 30 
work with 'occasional spells for two hours, then had a spell for lunch and 
resumed again in the afternoon, working for another two hours, until 
he found himself unable any further to proceed. Charlton was totally 
incapacitated from the moment of the alleged accident. 

For the foregoing reasons I hold that the plaintiff's claim must fail, 35 
and judgment will therefore be for the defendant company. Nothing 
was said to me on the subject of costs, and I will reserve leave to the 
defendant to apply for them. 

Judgment for the defendant company. 

Solicitors for the plaintiff : Chapman , Tripp , Watson, James , and 
Co. (Wellington). 

Solicitors for the defendant : Bell, Gully, Mackenzie, and Evans 
(Wellington). 
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(6) [1945] N.Z.L.R. 335, 346, 1. 43. 



MAGISTRATES’ COURT, 


[in the magistrates 5 court.] 

MARTIN v. LOWER HUTT CITY COUNCIL, 


Municipal Corporation — Povjers — Local Act authorizing Council to impose 
Conditions on Consent to Subdivision as to Drainage — Construction by 
Owner “ of all public and private drams for the disposal of sewage 
14 . . . from the said land 55 — No power to compel Owner to con- 

struct Public Drain — Conditions imposed as to Sewage Drain un- 
reasonable — Lower Hutt City Empowering and Rates Consolidation 
Act, 1941 {Local), s . 5 (!) — Municipal Corporations Act, 1933, ss. 223 , 
229 (7), 239, 332. 

Section 5 (1) of the Lower Hutt City Empowering and Rates- 
Consolidation Act, 1941 (Local), provides as follows : 44 The 

44 Council may, in consenting to any subdivision of land under 
44 section three hundred and thirty-two of the Municipal Corpora- 
4< tions Act, 1933, impose such conditions as to the construction 
44 by the owners of the land of all public and private drains for the 
44 disposal of sewage and storm- water from the said land as the 
44 Council thinks fit.” 

The Council sought to impose as a condition of its consent to 
a subdivision of the appellant’s land fronting a public road that 
he pay half the cost of a sewer- drain extension along that road for 
a distance of 534 ft., at a cost of from £130 to £150. The sub- 
division comprised two sections. 

Held, 1. That, under s. 223 of the Municipal Corporations Act, 
1933, a distinction is made between public and private drains, 
but no specific power is given to compel a private owner to construct 
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APPEAL under s. 332 (3) of the Municipal Corporations Act, 1933, 
and s. 5 of the Lower Hutt City Empowering and Rates Consolidation 
Act, 1941 (Local), against the decision of the respondent Council whereby 
it sought to impose as a condition of its consent to a subdivision of the 
appellant’s land fronting the Main Western Hutt Road, Lower Hutt, 
that the appellant pay half the cost of a sewer-drain extension along the 
said Western Hutt Road for a distance of 534 ft. in a northerly direction 
from the termination of such sewer drain to a point opposite appellant’s 
land. The cost to the respondent if he had to comply with the con- 
dition would be £130 to £150. The subdivision comprised two sections 
only. The Western Hutt Road had been a public street for years. The 
appellant was a ratepayer of the Corporation and included in his rates 
was a sum of between £2 and £3 per annum representing contributions 
upon special loans raised by the Corporation for drainage works. 

The contention for the appellant was that the condition sought to 
be imposed by the Council was ultra vires , and was unfair and un- 
reasonable. The Council said it was acting within its legal rights, and 
that its demand was bona fide and reasonable. 


Kennard , for the appellant. 

Gillespie, for the respondent Council. 


Cur. adv. vult. 


The judgment of the Board was delivered by 

Gould ing, S.M. Section 332 (3) of the Municipal Corporations 
Act, 1933, dealing with the powers of a municipal authority to place 
restrictions and conditions on the subdivision of land, so far as if is 
relevant, is to the following effect : — 

44 (3) In any such case the Council may — 

44 (c) Before approving the plan, or any plan submitted in substitu- 
4 ’ tion therefor, require the owner to make provision or further 
44 or other provision for the construction of streets, or the 
£i making of reserves, or require that the work of making all 
4 4 new streets shown on the plan shall first be completed to 
44 the satisfaction of the Council.” 


Section 5 (1) of the Lower Hutt City Empowering and Rates Con- 
solidation Act, 1941 (Local), reads— 


' 5. (1) The Council may, in consenting to any subdivision of 
“land under section three hundred and thirty-two of the Municipal 
“Corporations Act, 1933, impose such conditions as to the eon- 
“ struct ion by the owners of the land of all public arid private drains 
“ for the disposal of sewage and storm- water from the said land as 
44 the Council thinks fit.” 


Reliance was placed by counsel for appellant upon the case of Mac- 
Farlanev . Wellington City- Corporation ((1945) 4M.C.D. 416). In that case, 
upon appeal against the decision of the Wellington City Council seeking 
to compel an owner subdividing land to culvert an open watercourse, 
it was held that under provisions in the Wellington City Empowering and 
Amendment Act, 1929 (Local), almost exactly similar in wording to 
those in s. 5 (1) of the Lower Hutt City Empowering and Rates Con- 
solidation Act, 1941 (Local), there was no power in the Council to impose 
-such a condition. 



MAGISTRATES COURT, 


After citing Maxwell on the Interpretation of Statutes , 7th Ed. 257, 
258, to the effect that enactments of a local or personal character are 
to be construed 44 more strictly than any other kind of contract/’ it 
was said 44 the Act empowers the Council to impose conditions with 
regard to drainage which will throw burdens on property owners. 
44 In accordance with the principles to be applied in construing such an 
44 Act, those powers ought not to be extended beyond the scope given 
44 by the Act itself.” 

The section in the Local Act now under consideration and s. 332 
of the Municipal Corporations Act, 1933, and s. 125 of the Public Works- 
Act, 1928, are all enactments in pari materia dealing with the subdivision 
of land. They must all be strictly construed : see Casey v. Mayor , 

of Palmerston North ([1925] N.Z.L.R. 876), per Peed, J. : 44 A local body 
44 cannot arbitrarily refuse to accept the dedication of a road or street, 
44 nor can it impose conditions not authorized by statute 5 5 (ibid., 880). 
44 They are statutes which take away private existing rights ; they 
44 impose new burdens on the private landowner and therefore it must 
44 be shown that any restriction or burden which it is claimed is imposed 
44 is within the very words of the statute used in their ordinary sense ” 
(ibid., 881). 

Now what is it that s. 3 (1) of the Local Act empowers the Council 
to do '? It may 4 4 impose such conditions as to the construction b y 
44 the owner of the land of all public and private drains for the disposal 
44 of sewage . . . from the said land as the Council thinks fit.” 

There is a distinction between public and private drains. Section 
223 of the Municipal Corporations Act, 1933, empowers a Council to 
construct (a) upon or under streets such drains 44 as the Council thinks 
44 needful for the efficient drainage of the borough,” and (b) upon or under 
private lands 44 such drains as aforesaid.” That such drains are public 
drains is clear from subs. (3) of the same section, which empowers the 
Council to 44 alter, renew, repair, and cleanse any public drain.” So 
that there are public drains on streets and public drains through priva te 
property. 

Owners can be compelled under s. 229 of the Municipal Corporations 
Act, 1933, to lay and construct private drains and to connect the same 
With public drains. Several owners can also be compelled jointly to 
construct and lay down private drains and to connect them with public 
drains. But by s. 229 (7), 4 4 No owner shall be required to construct 
44 any private drain to connect with any public drain at a point more 
44 than one hundred feet from his land.” 

There does not appear any specific power to compel a private owner 
to construct a public drain. There is power for a Council under s. 238 
of the Municipal Corporations Act to declare a common private drain 
a public drain. 

Doubt was expressed in Mayor, <fcc., of Lower Butt v. Te Momi 
Lama Co. ( (1912) 15 G.L.R. 299) as to whether the word 44 drains ” in 
s. 116 of the Public Works Act, 1908 (now s. 125 of the 1928 Act), in- 
cluded drains for carrying sewage though the question was not decided. 

Assuming, however, that upon the subdivision of land by an owner 
who wishes to lay out and dedicate streets he can be required to con- 
struct sewage drains, until they are taken over by the local authority 
they are not public drains. The power given by s. 5 (1) of the Lower 
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Hutt City Empowering Act, 1941 (Local), giving the right to attach 
4 4 conditions as to the construction by owners of land of public drams 
is inoperative unless there is power to compel the owner to construct 
a public drain. There appears to be no such power. 

We, therefore, think that there is no power in the Council to impose 
the condition that Martin construct or contribute to the cost of con- 
struction of the public drain on Western Hutt Road. 

There appears yet another reason why the condition is bad. The 
subsection in question empowers the Council to impose conditions as 
to the construction of 44 drains for the disposal of sewage . . . from 

44 the said land.” In our view, it is unreasonable even if there were 
power to compel Martin to contribute to the construction of 534 ft. of 
public-sewage drain when the drain would obviously be used tor carrying 


ORR v. McKNIGHT, 


1945. November 12, December 3, before Mr. J. H. Salmon, S.M., at 
Wanganui. 

Public Works — Removal of Corse, <frc., from Roads — Penal Consequences 
of Failure to comply with Order by Local Authority — Land ahidting 
“ upon any road V* — Interpretation — Public Works Act, 1928 , s . 170 

m (£). 

The words abutting upon,” as used in the expression 44 land 
u abutting upon any road,” in s. 170 (1) of the Public Works Act, 
1928, which is a penal section, have the strictly limited meaning 
of u actually touching/ ' They are inapt to describe land which is 
separated from a road by a stream, of which half the bed is vested 
in the Crown. 

Barnett v. Coveil ( (1903) 68 J.P. 93) followed. 

Wakefield Local Board of Health v. Lee ( (1876) 1 Ex.D. 336) and 
The King v. South Eastern Railway Co . ( (1910) 74 J.P. 137, 336) 
explained and distinguished. 

New Plymouth Borough v. Taranaki Electric-power Board 
([1933] N.Z.L.R, 1128) and Pitches v. Kinney ( (1903) 22 N.Z.L.R. 
818) applied. 

INFORMATION by the County Council Clerk charging defendant with 
failure to comply with an order made in pursuance of s. 170 (1) of the 
Public Works Act, 1928 , which provides that the local authority may 
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order the occupier, or in case there is no occupier, then the owner, of any 
land abutting upon any road under its control to cut down or grub up, 
as the local authority may direct, and remove all obstructions to traffic 
or drainage arising from the growth of plants upon such road, up to* 
the middle-line of such road, along the whole frontage of the land occupied 
or owned by him. Subsection (2) of the same section provides certain 
penalties in the event of an occupier or owner failing to comply with 
such order within two months from the service thereof upon him. Sec- 
tion 171 makes provision for the form of notice of such order, and the 
service of such notice upon the occupier or owner. 

The defendant was the occupier, under a lease from the Crown, 
dated April 1, 1920, granted under the Discharged Soldiers’ Settle- 
ment Act, 1915, of certain lands in the Makirikiri Valley known as Sec- 
tion 4, Eaglesham Settlement, Block XV, Waipakura Survey District. 
The defendant’s section was bounded upon its southern boundary by 
the Makirikiri Stream, and it was accepted that this stream is non- 
navigable and non- tidal. The Makirikiri Valley Road, a public road 
under the care and control of the Wanganui County Council, follows, 
roughly, the south bank of the Makirikiri Stream, and at some parts 
runs alongside the stream ; at others, where the stream forms loops 
into defendant’s land, the road leaves the stream and runs straight across, 
and then continues on alongside the bank of the stream. The lands 
within these loops, which w r ere referred to as peninsnlae, were not 
within defendant’s boundaries, but were in the occupation of another, 
who was also the occupier of the land on the south side of the road, 
and who had his homestead on one of these peninsulae. Access to 
defendant’s property was gained by a bridge over the stream at one 
point where the road runs near the bank of the stream. The defendant 
said that this bridge was put in shortly after he went on to the property . 
The learned Magistrate assumed that this bridge was under the control 
of the defendant, since it did not encroach upon the road, and gave 
access only to his property. There was no evidence as to whether 
a gate was maintained on defendant’s side of the bridge. 

On May 23, 1945, notice of the order by the local authority was 
served upon the defendant, requiring him to grub up and remove all 
obstructions to traffic and drainage from the growth of plants upon such 
road up to the middle-line along his frontage to this road. The engineer 
of the County Council gave evidence that he had inspected this part of 
the road a week prior to the hearing, and that defendant had not com- 
plied with the order. 


> 

iff 


Barton , for the informant. 
Tizard, for the defendant. 


Cur. adv. vult. 


Salmon, S.M. [After stating the facts, as above :] At first sight 
it would appear only fair and reasonable that an occupier, whose lands 
lie adjacent to a public road, and who derives the benefits of access and 
use of that public road, should bear his share of the expense of keeping 
his half of such public road clear of gorse and other growths ; but the 
facts and circumstances of the present case are unusual, and it must not 
be forgotten that we are called upon to interpret a highly penal section. 
It is only the occupier or owner of land abutting upon such road who is 
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within the statute. The neat question which has to be determined is 
whether land can be said to abut upon a road when it is separated from the 
road by a non-tidal and non-navigable stream, and has access to such 
road only by a bridge at one point. 

Unfortunately, we have no direct authority in New Zealand, and the 
law in England cannot be regarded as satisfactorily settled, since the 
case which presents the closest similarity has been doubted and com- 
mented upon by several eminent Judges. Moreover, the English. statutes, 
which the Courts in England have been called upon to interpret, ha\ e 
not been identical in terms, the statutes, in most eases, using alterna- 
tive terms, or more than two, such as “ forming,' 5 fronting, adjoin- 
«‘W” or “ abutting.” Then again, the English^ authorities are, tor 
the most part, concerned with questions of civil liability for expenses 
incurred under the Public Health Acts: Wakefield Local hoard v. Lee 


Islington ((1875) 1 Q.-B.i). 65), Baddetey v. umgeu ( {imi) i r,x. tu. 
319 ; 154 E.R. 136), and other cases cited in 16 Balsbxm/s Laws of 
England , 2nd Ed. 419, para. 600, note (i). 

There is also some difference as to the vesting of the fee-simple 
of the roads themselves. In England, in respect of some roads, the 
fee-simple of the soil of a road, ad medium filum viae, may be vested in 
the adjoining owner : 16 Halsbury's Laws of England, 2nd Ed. 242—248. 
In New Zealand, by virtue of s. Ill of the Public Works Act, 1928, the 
fee-simple of all public roads is vested in the Crown, and in counties 
the control and care of such roads are vested in the County Councils. 
In boroughs, however, all streets are vested in fee-simple in the Corpora- 
tion of the borough : Municipal Corporations Act, 1933, s. 175, and 
Thames Borough and Thames County v. Kauri Timber Co Lid. ([1929] 
N.Z.L.R, 712). 

The question arose, incidentally, as to where defendant’s southern 
boundary falls. Defendant said in evidence that his fences were all 
inside his own boundaries on the north side of the stream. It is clear, 
however, that this is immaterial. He may have put his fences along 
the northern bank of the stream to prevent his stock from fording the 
stream and so trespassing upon the road, or upon his neighbour's property . 
The plan endorsed upon the lease shows that the lands are registered 
under the Land Transfer Act, and the southern boundary of defendant's 
land is shown as the Makirikiri Stream — not the northern bank, nor the 
southern bank, but the stream itself. 

It was argued by Mr. Barton, for the informant, that the common- 
law rale, in cases where a grant or conveyance describes land as bounded 
by a non-tidal and non-navigable stream, is that the grantee takes 
ad medium, filum aquae , unless there is something in the terms of the 
grant itself, or in the circumstances of the particular case, or in the 
existing legislation, to rebut that presumption: The King v. Joyce 
( (1904) 25 N.Z.L.R. 78). The case of Lord v. Commissioners for the 
City of Sydney ( (1859) .12 Moo. P.C.C. 473 ; 14 E.R. 991) presented 
similar features to the present case. In Mueller v. Taupiri Coal-mines , 
Ltd. ((1900) 20 N.Z.L.R. 89), Williams , J., discussing Lord's case, 
said.* “In that case there had been a grant from the Crown of a 
“parcel of land described as bounded on one side by a small creek, it 
“ was held that the grant extended to the centre of the creek, although 
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4 * the area and measurements described in the grant were satisfied 
' 4 irrespective of the half of the creek bed* The creek is stated in the 
44 case to have been an unnavigable stream of fresh water* It was held 
‘ 4 that the meaning of the words in the grant must be the same whether 
1,4 the grant is from the Crown or from a subject, and that the con- 
kt struction of the grant is always a question of intention to be collected 
from the surrounding circumstances. The judgment relied upon 
44 the fact that no reason could be assigned why the Crown should 
have reserved what might be directly or immediately useful to the 
grantee, and could scarcely have contemplated as of any probable 
‘ 4 use to the Crown . . . ” (ibid., 105). The effect of the pro- 

visions of the Land Transfer Act upon this common-law rule was dis- 
cussed by Cooper , J., in Strang v. Bussell ( (1905) 24 N.Z.L.R. 916). For 
the defendant, Mr. Tizard conceded that defendant’s southern boundary 
probably was the centre-line of the stream, and I assume, for the pur- 
poses of the case, that defendant’s southern boundary extends to the 
middle of the stream. 


It was not contended that defendant is to be held responsible for 
not grubbing up and clearing gorse, &e., to the middle-line of the road 
in respect of those parts of the road which are opposite these peninsvlae, 
which are occupied by a person other than the defendant. Such other- 
person is the occupier of the land on both sides of the road, and his land 
abuts upon the road upon both sides. It is contended that the defendant 
is responsible only in respect of those portions of the road where the 
road runs adjacent to the stream opposite defendant’s southern 
boundary. 

Mr. Barton contended that, since half of the bed of the stream was 
vested in the defendant, the road and the defendant’s property touch 
each other in the middle of the stream. This is not supported by the 
plan endorsed upon the lease. The road-line is shown as touching the 
bank of the stream in certain places, but nowhere does it encroach upon 
the stream. Indeed the road is formed to follow the valley rather 
than the stream, and is upon a different level. A view of the locality 
confirms the evidence afforded by the plan. The position, therefore,, 
appears to be this : the road-line ends at the hank of the stream in some 
places, and there is still half the width of the stream before we come 
to defendant’s boundary, ad medium f Hum. How then can defendant’s, 
land be said to abut upon the road if it abuts upon that half of the stream 
vested in the Crown ? In other words, the defendant’s land is separated 
from the road by Crown land represented by the bed of half the stream 
vested in the Crown. 


It was further argued by Mr. Barton that if defendant’s land did not 
abut upon this road the defendant could not obtain a title as it would, 
be without a road frontage. He referred to s. 125 of the Public Works 
Act, 1928, and the use of the word ’ 4 abutting ” where it occurs therein : 
subs. (10). Section 125 is directed to the question of access to a public 
road, street, &c., and provides by subs. (1) that where the owner of land 
sells any part thereof not having a frontage to an existing road, lie shall 
provide and dedicate a strip of land as a public road, street, &c., which 
will give access to such part from existing road, street, &c. 64 Sells ” 

includes 44 leases.” Subsection (7) provides that the Registrar shall 
refuse to register any instrument affecting the land unless and until 
he is satisfied that the owner has complied with the requirements of this. 
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section. Subsection (10) provides that the foregoing provisions of this 
section shall not be deemed to prevent the registration of any transfer 
or conveyance of any allotment or subdivision of land abutting on an> 
road or street of not less than sixty links shown upon any plan of sub- 
division deposited before October 20, 1900. X do not think that any 
point can be made of this old saving clause. ^ It is true that in subs, ji) 
■the Legislature has referred to lands not having a frontage to an existing 
road, and in subs. (10) it has referred to subdivisions of land aouttmg 
on any road. The authorities show that land may have a frontage to 
a road, and yet not abut upon it. No doubt in subs. (10) the word 
■“ abutting ” Is to be given its proper meaning. A stronger argument 
might have been founded upon s. 120 (2), where it is provided that for 
the purposes of that section any land which is separated from a public 
navigable river or lake or from the sea-shore only hv a reserve in respect 
of which the public has unrestricted rights of ingress, egress, and regress 
shall be deemed to abut on such river, or lake, or on the sea-shore, as the 
.■case may be. This section has. no application to the ■ present case 
If ' certainly points to a loose use of the word vC abut, ! but the Legisla- 
ture has gone out of its way to explain this loose application of the word 
■to certain specific circumstances. Such an argument might prove to be 
double edged, since the maxim Expressio unius exchisio alterius would 
apply. 

In the present case the statute uses the words ** land abutting upon 
44 any road.” The word 14 abut,” according to the Imperial Dictionary, 
is from the French aboutir , to meet at the end, to border on, to be con- 
tiguous, to join at a border or boundary, to form a point or line of 
contact. Cf. French & bout. Sir 'Roland Burrows, K.C., in his 
recent work, 1 Words and Phrases Judicially Defined , 73, 74, cites Lord' 
Alversione , as saying : " With reference to land, to 4 abut 5 means 

4 4 to actually touch” — Barnett v. Coveil ((1903) 68 J.P. 93. 94) — and 
Kennedy , L.J., as saying : " Prima facie at any rate, you ought to be 
" careful to use the word [abut] in its proper sense, and w abut 5 in its 
■ ¥ proper and etymological sense, and as frequently used, means actual 
44 touch. But I think, in this particular case, we must construe the 
" word, which I think we are entitled to do, in conjunction with that, 

* 4 which alone, on the facts of the case, will give the word any meaning 
4 4 of any practical value.” His Lordship then went on to hold, with 
the other members of the Court, that the company was estopped, by its 
negotiations with the local authority in connection with the bill, from 
denying that the land 4 ‘ abutted ” on the road : The King (on prosecution 
of Lewisham Borough Council) v. South Eastern Railway Co. ( (1919) 
74 J.P. 137, 139). The same work, 1 Words and Phrases Judicially 
Defined, discusses the words. 44 adjacent,” 44 adjoining,” and " con-, 
tiguous.” ; V ' 

The old leading case of Wakefield Loca l Board of Health v . Lee ( ( 1 87 (> ) 

1 Ex. I). 336) was referred to by both sides. In that case the respondent’s- 
premises were separated from a street called Dyehouse Lane by a stream 
called the River Chald or Ings Beck. The stream was described as very 
small . The whole of the bed of the stream did not belong to respondents , 
and the evidence tended to show that the respondent’s property did not 
extend further than the edge of the bank next to their land. Two 
bridges formed the means of communication between the respondents’ 
premises and the street ; one of them was of brick, but it was not 
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clearly proved to whom it belonged ; the other bridge was of wood, 
and appeared to have belonged to the respondents, for they had removed 
it, and this act could only have been justified on the grounds of owner- 
ship. The respondents could, for all practical purposes, prevent any 
one from using the bridges without their consent. The principal outlet 
from the premises led into Westgate Street. The Public Health Act, 
1848 (11 & 12 Viet., c. 63), s. 69, provided : “In case any present or 
“ future street or any part thereof (not being a highway) be not sewered, 
“ levelled, paved, flagged, and channelled to the satisfaction of the 
“ local Board of Health, such Board may, by notice in writing to the 
“respective owners or occupiers of the premises fronting, adjoining, or 
“ abutting upon such parts thereof as may require to be sewered, 
“levelled, paved, flagged, or channelled require them to sewer, level, 
“ pave, flag, or channel the same within a time to be specified in such 
“ notice.” The respondents had not complied with a notice to carry 
out certain works within the time fixed, and the Board executed the works 
mentioned, and thereafter proceeded to recover a proportion of such 
expenses in a summary manner as prescribed by the section. The 
Justices dismissed the complaint. Upon appeal, Groves and Field, JJ., 
held that respondents’ premises fronted and abutted upon Dyehouse 
Lane. The judgment is that of Groves , J., who specifically stated that 
Field, J., concurred, “ although he may not fully agree with all my 
“reasons.” Reading the judgment of Groves , J., it is, I think, clear 
that he was influenced by the consideration of access, the presence of 
the bridges, the fact that respondents’ premises had access to Dyehouse 
Lane. Gleasby , B., after citing the facts above mentioned, said : 
“ Upon these facts we have to determine whether the respondents are 
“liable to pay the amount claimed from them. I do not consider 
“the words used in the statute synonymous ; I think that they were 
“ carefully inserted, and that they have distinctive meanings. I think 
“that the respondents’ premises do not 4 abut ’ upon Dyehouse Lane, 
“because the stream intervenes between them, and I do not think 
“ that the bridges make any difference as to this. I may remark that 
“if respondents’ premises do either front, adjoin, or abut upon Dyehouse 
‘“Lane, they will not be exempt from liability upon the ground that 
“for practical purposes they gain no benefit from their proximity to 
4 * the lane ... I hardly think that upon the facts stated the 
“respondents’ premises fronted the lane. The most important word 
44 is 4 adjoining.’ Now it seems to me that, as the stream is very small, 

‘ * the premises are not really separated from the lane, and may be said 
“ to adjoin . . . ” (ibid., 341, 342). 

Before we pass on to consider the cases in which the decision of 
Groves and Field , JJ., has been criticized, while that of Gleasby, B., 
has been approved, there is one point which must always he borne in 
mind — namely, that the Court of Appeal in that case was not interpret- 
ing a penal section. It was construing the statute for the purposes 
of civil proceedings to recover a proportion of the expenses of executing 
the works. This point emerges in the judgments in Lightbound v. 
Higher Bebinglon Local Board { (1885) 53 L.T. 812). In that case, 
which was also a case under the Public Health Act, 1875, the premises 
consisting of land and cottages built thereon were separated from a 
street by a wall, which, with the land on which it stood, belonged to 
another owner. The only access from the cottages to the street was by 
going along a public footpath through an opening in the wall, or by 
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going round the end of the wall. It was held that the cottages were 
not premises “fronting,” “adjoining,” or “ abutting ' on the street 
within the meaning of s. 150. Lord Esher, M.R., pointed out iiiat the 
cottages did not front, did not adjoin, and did not abut on the street 
in the ordinary sense, for they did not touch the street, being separated 
from it by a wall belonging to a different owner, but that this ciicum- 
stance was not necessarily conclusive. The largest rule laid down by 
Sir Alexander Gockbwrn, L.C.J., in London School Board v. Vestry of 
St. Mary , Islington ( (1875) 1 Q.B.D. 05), being that, although houses 
do not t ouch the street, if there is access which gives them the advantages 
of abutting on the street, they might be rateable ( (1885) 53 L.T. 812, 813). 


V 336) shows that this is so. We must look at the subject-matter of the 
“ section and see what the scope and object of the Act is. It seems to 
“ me that it was intended to charge those persons who benefit by the 
“ works executed by the local Board. Here I cannot say that the 
“ cottages front or abut on the street. It is not necessary to decide, 
“ but I am inclined to prefer the opinion of Cleasby, B., to that of Grove , 
“ J., in Wakefield Local Board v. Lee (1 Ex.D. 336). It seems to me 
“ that to have the benefit of access is not the same as to adjoin ; but it 
“it is an important element for consideration, for if the houses get a 
“substantial advantage from the works executed in the street, that 
“may possibly make them adjoin the street within the meaning of 
“the statute, although they do not actually touch it. Here I cannot 
“ say that the houses adjoin the street ” (ibid., 813). 

In London County Council v. Collins ( (1905) 03 L.T. 540) Lord 
Alverstone, L.C.J., found it unnecessary to express an opinion as to 
whether the factory might be held to front, adjoin, or abut upon the 
street. The case is of no assistance upon the present question, but 
for the remarks of Ridley , J., upon the judgments in Wakefield Local 
Board v. Lee. He said : 46 It is true that they came to that conclusion, 
“but, speaking personally, to my owm thinking the reasoning of 
“ Cleasby, B., upon the word 4 abutting ’ is the more convincing and the 
44 more accurate. There was, in that case, merely a small stream 
“ between the premises in question and the land upon which it was said 
“ to abut, and there were three bridges across it. He said that in Ms 
“ view the premises did not, in those circumstances, abut upon the land ; 
4 4 they adjoined it. I think you can use the word ' adjoining * as 
44 meaning that it would include such a case as that, but 'abutting’ 
44 1 should have thought you could not, and I find there is good authority 
“ for the distinction in the judgment of Bowen, L.J., in the case of Light - 
44 bound v. Higher Bebington Local Board (53 L.T. (x.s.) 812). I think, 
44 therefore, if this question should arise again upon what is to be the 
“ proper meaning of the words 4 abutting upon,’ there will be some 
44 reason for reconsidering the decisions of the past, and perhaps some 
44 difficulty in arriving at the proper interpretation which is to be put 
44 upon the words. I should rather not express a final opinion upon 
44 that point, because I think it must depend upon the circumstances 
44 of each particular case, at all events in the larger proportion of cases ” 
(ibid., 545, 546). 

Mr. Barton , for the informant, relied upon the later case of Th* 
King (Lewisham Borough Council) v. South Eastern Railway Co. ( (1910) 
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74 J.P. 137). Unfortunately, the reports are not available, and we | 

have been compelled to rely upon the abbreviated report in Mew's I 

Annual Digest , 1910, 310. In that case a railway Act provided that, I 

in the event of the railway company acquiring any land abutting upon 1 

a certain road, they would widen the road. The company, under the J 

„ powers of that Act, acquired land separated from the road by a small 1 

stream, and the local authority gave notice that the road was to be ;| 

widened. The railway company denied liability on the ground that the j 

land in fact acquired did not “abut” on the road by reason of the I 

existence of the stream. The case is of no assistance, because the | 

ratio decidendi proceeded upon estoppel. Ridley, J., the Judge of first I 

instance, held that the expression “land abutting on” the road was J 

ambiguous. There was clear evidence that the conduct of the company J 

in the negotiations with the local authorities had been such as to induce j 

their representatives to believe that the obligation to widen the road ;| 

would attach if the company acquired the lands which they had, in I 

fact, acquired, and the company was estopped from saying that the j 

land did not “ abut upon ” the road within the meaning of the clause. | 

On appeal, the Court of Appeal affirmed the judgment of Ridley , J . I 

There are just two comments which I desire to make upon this case. 1 

The first is that Ridley , J., if called upon to decide whether, notwith- I 

standing the presence of the intervening stream, the land “ abutted I 

“ upon ” the road, would no doubt have expressed the same view which 1 

he expressed in London County Council v. Collins ( (1905) 93 L.T. 540, 1 

545, 555), when he approved the reasoning of Cleasby , B., in Wakefield 1 

Local Board v. Lee ( (1876) 1 Ex.D. 336). The second comment is that 
Ridley , J’., declared that the expression “land abutting on” the road ] 

was ambiguous. Again, I w T ould point out that the present section under j 

which this Court is asked to convict is a highly penal one, and a con- 
viction cannot be founded upon an ambiguity. 


In New Plymouth Borough v. Taranaki Electric-power Board ([1933] 
N.Z.L.R. 1128), Lord Macmillan said : “ But as Lord Hewart, C.J., 
“ said in a recent case, where the question was as to the meaning of the 
“ word 4 contiguous ’ (Spiders Ltd. v. Cardiff (Borough) Assessment Com - 
“ mittee ([1931] 2 K.B. 21, 43) : 4 It ought to be the rule, and we are 
44 4 glad to think that it is the rule, that words are used in an Act of 
44 4 Parliament correctly and exactly, and not loosely and inexactly. 
- i Upon those who assert that that rule has been broken the burden of 
“ 4 establishing that proposition lies heavily. And they can discharge 
4u 4 it only by pointing to something in the context which goes to show 
“ 4 that the loose and inexact meaning must be preferred 5 ” ( (ibid., 
1129, L 36 ; 1130, 1. 2). In Pitches v. Kinney ( (1903) 22 N.Z.L.R. 518) 
Williams, J., said : 44 As was said by Lord Watson in Salomon v. Salomon 
" and Co. ( (1.897) A.C. 22, 38) : 4 44 Intention of the Legislature 55 is a 
44 * common but very slippery phrase, which, popularly understood, 
“ • may signify anything from intention embodied in positive enactment 
44 4 to speculative opinion as to what the Legislature probably would 
“ 4 have meant, although there has been an omission to enact it. In a 
4 Court of law or equity, what the Legislature intended to be done 
4 or not can only be legitimately ascertained from that which it has 
4 chosen to enact, either by express words or by reasonable and neces- 
4 4 4 sary implication. 5 . . . The section, however, in the present 

“ case is penal. It imposes a duty and inflicts a penalty for the non- 
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NELSON HOSPITAL BOARD v. C 


Court of Appeal. Wellington. 1946. 
Myers, C.J. ; Blair, J. ; Kennedy, J. 


Hospitals and Charitable Institutions — Limitation of Action — Board's Liability for 
Acts done by Persons not engaged '■ in Professional or some Analogous Capacity — 

. Notice of Action — Application of Ejusdem generis Bide — “ Or other person ” — 
Hospitals and Charitable Institutions Amendment Act, 1036, s. ,*?. 

Section. 2 of the Hospitals and Charitable Institutions Amendment Act, 
1936, has relation only to such persons as are employed or engaged by a Hospital 
Board in the capacity of “ medical practitioner, dentist, matron, nurse, 
6 ‘ midwife, or attendant,” or in some analogous capacity — -namely, persons 
who in the course of their duty come into immediate contact with patients 
and are in some way associated with the treatment of patients. 

Sluggish River Drainage Board v. Oroua Drainage Board{ 1) applied. 

Auckland Hospital and Charitable Aid Board v, Lovett{2) and Logan - 
v, Waitald Hospital Board( 3) referred to. 

(!) (.1944) 5 N.Z.L.G.R. 122. ' (3) [1.935] N.ZX.R. 385. 

{2} (1892) 10 N.Z.L.R. 597. , ' ' : 
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So held, by the Court of Appeal, affirming the judgment of Finlay, J-, 
reported [1945] N.Z.L.R. 110. 

Quaere, per Myers , C.J., Whether the action was one for damages for 
breach of contract ; and, if so, whether s. 2 of the Hospitals and Chaii table 
Institutions Amendment Act, 1936, applied. 

Vincent v. Tauranga Electric-power Board{ 4) referred to. 

(4) [1933] N.Z.L.R. 902; aff. on app. (1936) 1 N.Z.L.G.R. 403. 

APPEAL from the judgment, reported (1945) 5 N.Z.L.G.R. 207. 

Fell, for the appellant. 

Cleary and Arndt, for the respondent. 

" Cur. adv. mat. 


5 Myeks, C.J. I am clearly of the opinion that this appeal fails. 

It is certainly arguable, I think, and perhaps more than arguable, 
that the action is one for damages for breach of contract. If it is such 
an action, then s. 2 of the Hospitals and Charitable Institutions Amend- 
ment Act. 1936, would probably have no application : the period ot j 

so limitation would presumably be the ordinary period of six years. I j 

say this because s. 2 of the Act would seem to be applicable only to ; 

actions in tort. The ease is different from Vincent v. Tauranga Electric - J 

power Board{ 1). In that case the reason why it was held that the cause j 

of action said to be based upon an implied breach of contract was barred j 

was that, however the action might be framed, the substance of what 
, was complained of was the breach of a statutory duty, or, as their Lord- j 

ships in the Privy Council said, “ something done or omitted to be done jj 

“ in the execution or intended execution of the Act ” within the meaning 
of the limitation provision (s. 127) of the Electric-power Boards Act, j 

1925. That section therefore applied, and the whole action was out or * 

time. Here, if it can be said that the cause of action is really breach of j 

^ contract, the substance of the complaint is a breach of a duty imposed | 

either by contract or by the common law relating to such a contract, 
and not a breach of any statutory duty. j 

But I prefer not to base my judgment upon that ground or even to 
express anv opinion as to its validity, first, because, although the matter j 

was adverted to during the course of the argument, it cannot be said 
to have been fully argued : and, secondly, because, dealing with the 
action as one in tort (and it was mainly upon that basis that the argu- j 

ment was conducted), the appellant Board, in my opinion, cannot 
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succeed. , , . . f 

We have not In New Zealand any general statutory provision tor the 

protection of local authorities and persons acting in the execution of 
statutory and other public duties such as is contained in the Public 
Authorities Protection Act, 1893, of the Parliament of the United 
Kingdom. Nor, prior to the Amendment Act of 1936, was there any 
such provision included in any of the Acts relating to hospitals and their 
administration limiting the time and mode of the commencement ot an 
action against a Hospital Board or any officer or person acting in the 
execution of his statutory or public duties. It is perhaps strange that 
,,, there should have been no provision in these Acts, seeing that there 
4U always has been a provision of the kind in respect of the activities ot 
every other public body that one can think of— for example, a municipal 
Corporation or an Electric-power Board. It is to be noted that 
where the Legislature has intended, as in the case of the two classes ol 
(1) [1933] N.Z.L.R. 902; aff. on app. (1936) 1 N.Z.L.G.R. 403. 



local bodies just referred to, to give a general protection, it does so in 
the widest possible terms : see s. 361 of the Municipal Corporations 
Act, 1933, and s. 127 of the Electric-power Boards Act, 1925, which 
fell for construction in Vincent v. Tauranga Electric-power Board . 

The protection afforded in the Municipal Corporations Act extends 5 
not only to the Corporation or Council and every member or officer of 
the Council or of any committee appointed by the Council, but to any 
other person (which, of course, means every person) acting under the 
authority or in the execution or intended execution or in pursuance of . 
the Act or any other Act for any alleged irregularity or trespass or mils- 10 
ance or negligence or any act or omission whatever* The protection 
clause in the Electric-power Boards Act is in similar language. Sec- 
tion 2 of the Hospitals and Charitable Institutions Amendment Act, 
1936, is quite different. It refers only to cases £l where damage is 
“ suffered by any person as a result of any wilful or negligent act or 15 
u omission of any medical practitioner, dentist, matron, nurse, midwife, 

“ attendant, or other person employed or engaged (whether in an 
“ honorary capacity or otherwise) by any Board, and acting in the 
“ course of his or her employment or engagement,” Subsection 1 
purports to confer upon the person injured a right of action against- the 20 
Board, and subs. 2 limits the period within which such an action may be 
commenced. It seems to me that if it had been intended to give by 
subs. 2 the general protection contended for by the appellant, or rather 
to limit the period within which any action of tort against the Board, 
however arising, could be commenced, such general protection or limita- 25 
tion might be reasonably expected to be enacted in similar language to 
that used in enactments relating to other local bodies where a general 
protection or limitation was clearly intended. The appellant’s conten- 
tion, of course, fails if subs. 1 is to be read in accordance with, the ejnsdem 
generis rule. The learned Judge in the Court below has held that that 30 
rule applies, and, in my opinion, he is right in so holding. I ventured 
in my judgment in Sluggish River Drainage Board v. Oroua Drainage, 
Board( 2) to cite and apply the only two authorities which I think need 
to be considered now — namely, National Association of Local Govern- 
ment Officers v. Bolton Corporation (3) and Knight and McLennan v. 35 
National Mortgage and Agency Co. (4) — for, in my view, the position in 
this case is exactly the same as in the Sluggish River cas e(5). We have 
in subs. 1 now under consideration an enumeration of persons w r ho, in 
my opinion, are all comprehended in one genus or category — that is 
to say, a category of persons who are all associated with the treatment 40 
of hospital patients— but the enumeration is not- exhaustive of the 
category, inasmuch as a radiographer or a masseur (and probably others) 
would come within it. It seems to me that what the subsection con- 
templates is the relationship between the patient in a hospital and the 
various classes of persons under whose care he may come for treatment , 45- 
and, in my opinion, Mr. Cleary is right in his submission that where the 
subsection refers to damage suffered by any person it refers really to 
damage suffered by a person undergoing treatment in the hospital. 
Unless the ejusdem generis rule applies, an action by any person walking 
in the hospital grounds, whether a patient, visitor, or tradesman having 50 
business there, for damage in respect of injury suffered by reason of the 
negligence of a gardener, or a general labourer employed by the hospital 

{2} (1944) o N.Z.L.G.R. 122. (4) [3920] N.Z.L.R. 748. 

(3) [1943] A, C. 166 ; [1942] 2 All E.R. (5) (1944) 5 N.Z.L.G.R. 122. 
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dropping tools while working on the roof, would come within the purview 
of the section. Such a construction would seriously curtail the rights 
of persons who, quite irrespective of the Act of 1938“ would have had a 
cause of action against a Hospital Board to which the general period of 
5 limitation would apply. Such rights should not be held to be taken 
away or limited except by reasonably plain language. 

I do not propose to discuss in detail the history which would seem 
to account for the enactment of 1936, but it is not inappropriate to say 
that reference to the observations made in Auckland Hospital and 
10 Charitable Aid Board v. Lovett (6) and Logan v. WaitaJci Hospital 
Board(l) would seem strongly to support the view that I have expressed. 
The real intention of the Legislature in passing s. 2 of the Act was, as 
it appears to me, to confer a right of action where such a right did not 
previously exist or at all events where its existence might have been 
15 open to doubt, and to limit the period in which in such cases an action- 
may be commenced. In other words, it either gave a new right of 
action or affirmed the existence of a doubtful right, but cannot be 
assumed to have been intended to interfere with any recognized existing 
rights of action or to abridge the period within which any such right 
20 might be exercised. Before the 1936 Amendment Act was passed, 
it cannot be said to have been free from doubt (until the matter had 
been finally settled by the House of Lords or the Privy Council) whether, 
for the purpose of giving rights of action to persons suffering damage 
by the negligence of any of the classes of persons enumerated in subs. 1 
25 of s. 2, any person in the enumerated classes w r as to be regarded as a 
servant of the Board, and the effect of the enactment is really to place 
them in the category of servants for that purpose. 

The construction of subs. 1 is the only question before us on this 
appeal, and admittedly, if the ejusdem generis rule is applicable, the 
30 appeal cannot succeed. Agreeing as I do with the view of the learned 
Judge in the Court below, that, on their true construction, the words 
Si or other person ” in the subsection must be construed as being 
ejusdem generis, the appeal, in my opinion, must be dismissed. 

Blair, J. I agree that this appeal must be dismissed. I concur 
35 with the judgment of the learned Judge of the Court below, and have 
nothing to add to it. 


Kennedy, J. In view’ of the restricted language of s. 2 of the 
Hospitals and Charitable Institutions Amendment Act, 1936, it is impos- 
sible to conclude that the statute imposed a limitation upon all actions 
40 against Boards where the cause of accident was some wilful or negligent 
act or omission of any person employed or engaged by it. I think, 
for reasons which were elaborated by Finlay , J., that he quite correctly 
held that the Legislature in s. 2 was dealing with certain classes of wrong- 
doers only, and that the words “ or other person employed or engaged 
45 i (whether in any honorary capacity or otherwise by any Board) ” must 
be read ejusdem generis . The alternative construction would greatly 
increase the area of responsibility of Boards and put them in an un- 
favourable position as compared with other persons whereas they had 
previously been in a privileged position and it would also, at the same 
.50 time, restrict the remedies of persons w 7 hose rights had previously been 
undoubted and theretofore had been subject to no such limitation. 
This would require words clearer and more definite than those that 


(6) (1892) 10 N.Z.L.B. 597. 


(7) [1935] N.Z.L.B. 385. 
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appear in the section. The debate in Logan v. Waitaki Hospital 
Boardll) was as to the extent of the privileged position of a Board. 

The Hospitals and Charitable Institutions Amendment Act, 19o6, was 
passed shortly after this decision. I infer from this and from the 
language of s. 2 that the amendment was primarily intended to remove 6* 
from Boards the privilege, which they had hitherto enjoyed or which 
it might reasonably be contended that they enjoyed, in being fiee from 
the rule of vicarious liability where the wrongful acts were those of a 
person exercising professional skill in relation to a patient. The 
enumeration in s. 2 does show, however, that the Legislature went 10 
beyond that, and to that extent the section confirms liability where it 
was previously generally believed liability existed. The statute did 
all this by imposing upon the Board liability for the wilful . acts or 
omissions of the persons enumerated or of persons in like position as ii 
they were the servants of the Board acting in the course of their employ- la- 
ment. I agree for these reasons that the appeal should be dismissed. 

Callan, J. I have had the advantage of reading the judgments 
prepared by the Chief Justice and Kennedy , J. I agree with them that 
the conclusion reached by F inlay , J., in the Court below is right, and that 
the appeal should be dismissed. In view of the full discussion of the 20 
matter which is on record in the judgments of these learned Judges, 

I content myself with saying that, in my opinion, it is clear (i) that the 
ejmdern generis rule must be applied in the interpretation of s. 2 of the 
Hospitals and Charitable Institutions Amendment Act, 1936, and the 
operation of that section must he limited to cases where damage is suffered 25* 
by any person as the result of any wilful or negligent act or omission of 
any medical practitioner, dentist, matron, nurse, midwife, attendant, 
or other person employed or engaged in an analogous capacity to those 
persons enumerated ; (ii) that the analogy required is that such <{ other 
“ person ” should, like those enumerated, be a person having hospital 30 
patients in his or her care, and that the only acts or omissions which are 
within the section are acts or omissions directly connected with the care 
of patients. 

Any further definition of the relationship between a patient and 
such “ other person ” which must exist if the section is applicable need 35* 
not be attempted, because, in this case, the plaintiff was not a patient, 
but a nurse. 

Appeal dismissed. 

Solicitors for the appellant : Fell a'nd Harley (Nelson). 

Solicitors for the respondent : O' Donovan and Arndt (Wellington). 

(1) [1935] N.Z.L.B. 385. 
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[IN THE SUPREME COURT.] 

REDDECLXFFE v. NORTH CANTERBURY 
HOSPITAL BOARD. 

Supreme Court. Christchurch. 1945. August 6, 7, 8, 9. Northcroft, 

J. 

Hospitals and Charitable Institutions — Limitation of Action — Board's Liability for 
Negligence of Members of its Professional Staff — Commencement of Action — 
Action not commenced within Sir Months lifter Date of Act complained of — - 
Whether in Circumstances Plaintiff had 44 reasonable cause ” for Delay — 
“ 'Reasonable cause ” — Hospitals and Charitable Institutions Amendment Act , 
1936, s. 2. 

The plaintiff attended the defendant Board’s hospital at Christchurch 
and had X-ray therapy for a wart or corn on the sole of the right foot. This 
treatment was prescribed by Dr. Fenwick in charge of the radiological depart- 
ment ; and it was administered by H., a technician of the department, who 
was not a qualified man and had no academic or professional qualifications 
of any sort. The foot became sore and a blister developed. She returned 
to the hospital, and was told by H. that the treatment was going on satis- 
factorily. Thereafter, the condition subsided ; but, two years -later, she bruised 
the damaged area, which became intensely painful, attended the hospital 
where she was treated again, and it was arranged with the approval of H. that 
she should be treated by a general practitioner near her father’s home at 
Rakaia. He had eventually to refer her to Dr. Allison, a specialist and con- 
sultant of the department, who diagnosed her condition as an X-ray ulcer, 
arising from an excessive application of X-rays. Eventually, after endeavour- 
ing to cure the ulcer, he advised a skin-graft, which was undertaken at a 
plastic surgery unit conducted by the defendant Board. On June 1, 1944, 
he informed the hospital of the fact. In August, the defendant knew of the 
possibility of litigation. On October 2, 1944, an arrangement was made 
between the parties to permit further treatment of the plaintiff unprejudiced 
by litigation, that the action need not be commenced immediately, and that 
date was to be regarded as the date on which the action had notionally com- 
menced. 

The plaintiff brought an action against the defendant Board for negligent 
treatment causing the X-ray burn and the jury found for her and awarded 
her damages. The defendant Board pleaded a special defence based upon 
s. 2 (2) of the Hospitals and Charitable Institutions Amendment Act, 1936, 
that the action had not been commenced within six months of the act or 
omission complained of. The plaintiff submitted that she had “ reasonable 
44 cause ” for the delay. 

Held, That, although the tortious act was committed on December 8, 
1941, the plaintiff did not suspect and had no cause to suspect the act was 
tortious until Dr. Allison’s diagnosis on May 31, 1944, that her condition was due 
to an ulcer arising from X-ray treatment, and he had informed the hospital of 
that fact on June I ; that the plaintiff could not be held responsible for not 
having taken action earlier than May 31, 1944, in that from May to September 
remedial measures were being taken, which might have obviated the necessity 
for action ; that it was not unreasonable in the ebcumstanees to delay action 
until the hoped for cure, especially as the hospital staff knew of the condition 
and of Dr. Allison’s charge of the case ; and that, accordingly, there ^ was 
44 reasonable cause ” for the delay, by which the defendant was not prejudiced. 

ACTION claiming damages for negligent treatment of the plaintiff at 
the defendant Board’s hospital. The jury returned a verdict for the 
plaintiff and awarded her damages. 

T. A. Gresson and Gough , for the plaintiff. 

G. G. G. Watson and Perry, for the defendant. 

A . C . Perry , for the defendant Board. In view of the terms of s. 2 (2) 
of the Hospitals and Charitable Institutions Amendment Act, 1936, 
prima facie the plaintiff is out of time. Treatment was concluded on 
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Dpcember 8 1941, but the action was not commenced until October 2 
fS tei on that date it «. agreed that 1 

further against plaintiff as discussions going on as to the plaintitt & 1111 mis- 
treatment. The effect of that agreement was that the action ^bould be 
d£med to ha™ been commenced on the latter da e. Sot.ee of .nten- 
tion to commence action was given on November 11 , 1944 . 

The onus of showing why the action was late and that there was 
reasonable cause for 'extension of time is on plaintiff: Eoberts v. Crystal 
Palace Football Club, Ltd,{ 1). 

T. A. Oresson, for the plaintiff. Section 2^ (2) of the Hospitals and . 
Charitable Institutions Amendment Act, 1936, stipulates that actions 
against Hospital Boards shall be commenced witmn six months altti 
the date of the act or omission complained of and not afterwards, unless 
in the opinion of the Court the delay has been occasioned by mistake, 
absence from New Zealand, or any other reasonable cause, ihis 
statute cleared up certain doubts which had previously existed concern- 
ino ■ Hospital Boards’ liability for the acts of doctors, nurses, &c. ? and 
the object of the time-limit was no doubt to suppress fraudulent or 
stale claims from springing up at great distances ol time, and surprising 
the parties when all proper evidence has been lost or the facts have . 
become obscure from the lapse of time or the defective memory or death 
or removal of witnesses. In other words, there must be no de ay 
prejudicial to Hospital Boards. The question whether the facts as found 
amount to “ reasonable cause ”_is one of law and the particular facts 
and circumstances of each individual case must be considered. ? _ 

As to what may constitute “ reasonable cause, 5 see Macdonald s 
Workers' Compensation in New Zealand x 2nd Ed. 539 et seg vvhere the 
meaning of the words “ reasonable cause ” within s. 27 of the \ v orkers 
Compensation Act, 1922, is fully discussed. The following grouncs 
have been upheld as constituting “ reasonable cause ’ : (a) Reasonable 
belief that the condition would improve (6) the fact that the injury 
did not become apparent until after the expiration of the time-limit ; 
(c) uncertainty of the exact nature of the injury ; (d) the fact that the 
plaintiff was in hospital and unable to transact business ; and (e) estoppel 
by the other party’s conduct — €.{/., a false promise to pay, &c. 

The treatment in this case took place in December, 1941, and the 
reason why the plaintiff did not make her claim within six months 
thereafter— he., by June, 1942 — was because Mr. Hines of the X-ray 
therapy department had told her she was doing all right ” and that 
he was pleased with her.; and further because the serious nature of her 
injury had not become apparent by then. 

No question of delay can possibly arise until the plaintiff was in- 
formed for the first time that she had an X-ray burn when she saw 
Dr. Allison at Dr. Candy’s request at the end of May, 1944. She had 
reported back to the X-ray department at the Christchurch Public 
Hospital in February, 1944; and, from that date onwards, the Board 
was in full possession of the facts ; and therefore no question of prejudice 
arose. 

The evidence establishes that under treatment Dr. Allison, over a 
period of four or five months, almost succeeded in healing the ulcer 
without the necessity of surgical interference ; but that, as soon as the 
; plaintiff’s parents knew that their daughter was to enter Burwood 
; ; , Hospital for skin-graft involving three or four surgical operations, they 

(1) (1909) 3 B.W.C.C. 51, 52. 
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consulted their solicitor at once, and a formal claim was made on the 
Board on September 11. In these circumstances, there is “reasonable 
“ excuse 55 for any delay which has occurred, and such delay has in no 
way prejudiced the defendant Board. 

5 Perry , in reply. The onus has not been discharged : see McKenzie 
v. The King (2) . In England, as the cases show, notice is required in 
time, but here and in the statute under consideration the commence- 
ment of the action is the important date. Here, the plaintiff put up 
with inconvenience and pain for two years after treatment. If delay 
10 is to be excused, then it can only be allowed if claim brought as soon 
as possible after six months. After February 28, the plaintiff’s con- 
dition was serious and known to be serious. On seeing Dr. Allison 
on May 31, she was told that her condition was due to X-ray treatment, 
but no action was taken until the notice of claim in the following 
15 September. 

A delay of seven weeks is unreasonable : Milligan v. Young Metis 
Christian Association^) , adopted in Wilson v. Gannaway and Co Ltd.(4i) } 
Cross v.'Cole (5), Cairns v. Kaitangata Goal Co Ltd. (6), Shoits Iron Co 
Ltd. v. Fordyce( 7), and Atherton v. Charley Colliery Co. (8). The purpose 
20 of the subsection is to give protection to Hospital Boards. 

North croft, J. (orally). As the jury has found for the plaintiff 
it becomes necessary to decide whether this action is out of time having 
regard to s. 2 (2) of the Hospitals and Charitable Institutions Amendment 
Act, 1936. That section provides that “ every such action shall be 
25 u commenced within six months after the date of the act or omission 
“ complained of, and not afterwards, unless, in the opinion of the Court, 
“the failure to commence the action within the time hereby limited 
“ was occasioned by mistake, or by absence from New Zealand, or by 
“ any other reasonable cause.” ... This action was not commenced within 
30 six months; but the plaintiff claims that there is reasonable cause 
which should save her from the operation of that subsection. 

The date of the tortious act was December 8, 1941 . By agreement 
between the parties, although the action was not commenced then, 
October 2, 1944, is to be regarded as the date upon which the action 
35 was nationally commenced. Upon that date, according to the corre- 
spondence and the admissions of counsel, an arrangement was made, 
to permit further treatment of the plaintiff unprej n diced by litiga- 
tion, that the action need not be commenced immediately. The matter 
will be considered, then, as if the action had been commenced on 
40 October 2, 1944. :"v'- yiy 

The relevant facts are that before the X-ray treatment complained 
of the plaintiff had been a patient of the outpatients’ department at the 
hospital and was referred by that department to the X-ray therapy 
department for this treatment. The treatment was given on December 
45 8, 1941, at a time when the patient had no medical adviser other than 
those in the employ of the defendant Board. The plaintiff again 
visited the X-ray therapy department three weeks after the treatment. 
At that time she and her mother were worried about the development 
of a blister. They were sent away without treatment. The plaintiff 

(2) [1922] G.L.R. 157. (5) [1936] G.L.R. 291. 

(3) [1930] G.L.R. 613, 615. (7) [1930] A.C. 503, 508 ; 22 B.W.C,0. 

(4) [1932] N.Z.L.R. 843. 860. 911. 

(5) [1931] N.Z.L.R. 1588. * (8) (1926) 19 B.W.C.C. 314, 319. 
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says slie was told that it was “ doing splendidly. The case note kept 
bv Mr. Hines was merely “ Sharp reaction, com disintegrating. Hemg 
reassured, the plaintiff took no steps to relieve the pain and discomfort 
arising from the treatment. It subsided some time later. Thereaf r 
.she continued to go about more or less normally. She left school, 
but lived at home. She had some limitation of activity because ot 


but lived at home. She had some limitation ox acuyic y ut 

the formation of a scaly condition over the area treated, with which was 
associated a discharge. This, one of the witnesses said, indicated an 
incomplete healing. Early in 1944 the place started to become painful 
again, and on February 25, while hurrying across the railway-line near 10 
her home, she bruised the sore place which then became very painful. 

On February 28 she again attended at the hospital because of this 
painful development. She again went to the X-ray therapy depart- 
ment whence she was referred to the outpatients department, 4 here 
she was given ointment to apply. She was also given crutches aim a la 
bed-boot. Soon after she became the patient of Dr. Candy of Rakaia. 
The evidence shows that Mr. Hines of the X-ray department was told- 
that this was contemplated because Dr. Candy lived near her father s 
farm and it was difficult and inconvenient for the plaintiff to be brought 
into town. That, according to the evidence, was approved by Mr. 20 
Hines. While she was under Dr. Candy’s care he endeavoured to 
reduce the ulcer which had formed. As I understand his evidence, 
he did not regard it as an X-ray ufcer, but as an infected sore arising 
from a bruise at the railway-station. Dr. Candy was unable to reduce 
the ulcer, which was resistant to treatment, so at the end of May he -5 
referred it to Dr. Allison, a specialist in diseases of the skin.^ Now, for 
the first time, it was diagnosed as an ulcer arising from X-ray treat- 
ment. Dr. Allison, on June 1, informed the hospital of this fact. There 

is a note made by Mr. Hines in the case notes that Dr. Allison reported 
that the plaintiff had been brought to see him, that she had an ulcer 30 
at the site of the treatment due, in Dr. Allison’s opinion, to X-ray 
treatment. At this point of time, then, not only were the. patient 
and her parents informed of the true position, but the hospital also 
was informed that the patient was now in Dr. Allison’s care and suffer- 
ing from an X-ray ulcer. At this stage Dr. Allison, although not 35 
permanently on the staff of the hospital, was employed there in a con- 
sultative capacity. Now there is fixed for the first time a knowledge 
on the part of the plaintiff or her parents as at the end of May or 
beginning of June, 1944, that the plaintiff had an X-ray ulcer arising 
from treatment given in December, 1941. Thereafter Dr. Allison 40 
endeavoured to cure the ulcer, had some measure of success, but finally, 
probably about August or September, came to the conclusion that it 
would mot yield completely to the treatment and that a skin-graft was 
necessary. Then, as the father of the plaintiff says, when he heard 
that the matter was of such gravity as to require an operation for skin- 45 
graft, he thought it necessary to do something to protect his daughter’s 
legal rights. He consulted his solicitor, who immediately wrote to the 
defendant Board, and the correspondence ensued which has just now 
been put in. 


These are the circumstances in which I am asked by the plaintiff 50 
to hold that there has been reasonable cause for the failure to take 
action sooner than was done. The Act, it is true, does for the first 
time extend the rights of patients in hospitals, or at any rate it does 
resolve a doubt about their rights. I agree with counsel that the period 
of limitation in respect of such actions is intended for* the protection 55 
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of hospitals. No doubt it is to prevent stale actions being brought., 
to the prejudice of the hospital, in circumstances which would make it 
difficult for the hospital through lapse of time dissipating evidence 
which might have otherwise been available. 

] IJTH 5 My attention has been drawn to a number of cases under the Workers’ 
Compensation Act in which there is a section veiy similar to this. Too 
close a reliance upon the analogy of that section and of the cases decided 
upon it may lead to error. Under the Workers 5 Compensation Act 
it is the fact of injury which gives rise to a claim, whereas under this 
10 Act it is the fact of a tortious act or omission, not injury alone, which 
justifies the action against the Hospital Board. There must be many 
cases where injury — grave injury — results from treatment at the hospital 
due to no negligence at all. This may be the inevitable consequence of 
treatment, however skilful, or may be the result of accident in no way 
15 attributable to negligence. Under the Workers’ Compensation Act, 
on the other hand, if a man is injured, the Act requires him to take 
steps within the prescribed time so that the employer may take steps 
to meet the claim, or at any rate to have it investigated. If a workman 
suffers an injury such as would normally give rise to a claim, he usually 
20 knows of it. Consequently he is at a greater difficulty in justifying 
delay than a claimant under the Hospitals and Charitable Institutions 
Amendment Act, 1936, who, knowing of the injury, may not have 
immediate knowledge of negligence which would justify legal proceedings. 

Coming then, to a consideration of the fa<?ts here, the plaintiff now 
25 claims that a ‘Tortious act was committed in December, 1941. She 
says, and I find it as a fact, that she did not, suspect the act was tortious 
until she was advised by Dr. Allison on May 31, 1944, that the injuries 
from which she had been suffering arose from an excessive application 
of X-ray. Both before and after the X-ray burn she had been the 

30 patient of the Hospital Board in its various departments. She had 

been seen by the X-ray therapy department and by the outpatients’ 
department after the burn, and she had not been told anything which 
•would justify the view that the painful consequences of her treatment 
, ■ were other than normal, or if abnormal were other than accidental. It 

35 is true that between March and May, 1944, she was in the hands of 

Dr. Candy with, so her father says, the knowledge and approval of the 
Hospital Board. Dr. Candy, as I have already mentioned, did not 
diagnose the condition as an X-ray ulcer, but thought it was an infectious 
ulcer arising from a bruise. In my view, then, the plaintiff could not 
40 be held responsible for not having taken action earlier than May 31, 
1944, when she was told by Dr. Allison of the real cause of her misfortunes. 
Dr. Allison, thereafter, attempted to improve the condition, and 
apparently had some degree of success, but eventually came to the eon- 
1 elusion that a skin-graft was necessary. Upon the plaintiff’s father 

45 being informed of this he decided that action should be taken. Notice 

C . was then given. The period of which I think the defendant can properly 

® complain, if at all, is between May, 1944, and September, 1944. In 

respect of that period neither prejudice, nor harm, nor unfairness can be 
done to the defendant Board by allowing the actioil to go forward, 
50 because during that period the hospital knew of it and had all the informa- 
tion necessary. Dr. Allison, although at this time the medical attendant 
of the plaintiff, was in some measure employed by the Hospital Board 
as their consultant, and it is to him they would have referred for 
information upon it. The case note of August 22 and Mr. Hines’s 
55 evidence upon it shows the defendant knew then of possible litigation. 



In these circumstances, then, I am satisfied the Hospital uoar. 
not prejudiced by the delay, and I am of opinion there was reasc 
cause for the delay. From May to September remedial measures 
bem* taken. Had these prevailed an action might not have 
instituted. In any event it was not unreasonable m the cireumsi 
to delay action until the hoped for cure, especially as the hospita, 
knew of the condition and of Dr. Allison s charge of the case. 

I think the special defence based upon s. 2 (2) ol the Act ot 

must fail. 

Solicitors for the plaintiff: Wynn Williams, Brown, and G 

(Christchurch). .. Tr . , T : 

Solicitors for the defendant : Chapman , Tripp-, Watson, Jam* 

Co. (Wellington). 


WATERS v. MAN AW ATI 


Supreme Court. Palmerston North 

Master and Servant— Electric-power 

Engineer— Restoration of Salary after Retrenchment- 
lion of Rate of Remunefation — Limitation of Ac\ 

Whether applicable to Contracts of Service Contra 
“ Amendment Act, 1930, s. 28- 

Mo — Electric-power Boards Act , 1925, s. 127. 

is permissive only, and does not 
•king under a contract of service may 


Board— Contract of Service with Electrical 
- Effect of Statutory Restora ~ 
on against Bower Board — 
t of Service ” — Finance Act , 
Industrial Conciliation and 


1930, s. 17— Statutes 
Arbitration Act , 1925, s, 

Section 17 (4) of the Finance Act, 1936. 
provide the only remedy a person worl 
have. 

Baillie and Co. v. Reecefi) followed. 

Section 146 (4) of the Industrial Conciliation and Arbitration, 
as amended by s. 27 of E— I— A- 
ment Act, 1936, applies to wages t „ 
agreements, and not to what are designated 
of the Finance Act, 1936. 

Section 127 of the Electric -power Boards Act, 1927, which req 
of intention to commence an action against an Elec trie -power Be 
six months next after the cause of action first arose, whether tl 
•action is continuing or not, applies only to a breach of statutory < 

Board’s part, and, therefore, to a claim under s. 17 of the Finance 
to recover the underpaid amount of salary under a statutory conti 
by that section. 

Vincent v. Tauranga Electric-power Board( 2) followed. 

(!) (1006) 26 N.Z.L.R. 451. ■ - (2) (1W) l X.Z.L.thtt. 100. 

ACTION claiming balance of salary alleged to be due to the plaintiff, 
an electrical engineer resident in Palmerston North. The defendant, 
the Electric-power Board constituted under the Electric-power Boards 
Act, 1925, of the Manawatu-Oroua Electric-powder Board district, in 
the year 1922 appointed the plaintiff its electrical engineer. He con- 5 
tinued to hold this position until his services were dispensed with as 
from October 15, 1945. 

The plaintiff’s commencing remuneration was £941, being salary at 
£850 per annum, and a free bouse at an annual value of £91. Later on, 
this house-allowance was merged in the salary. That was the position 10 
as at July 1, 1936, which, as hereinafter appears, is a crucial date so far 
as this case is concerned. 


of the Industrial Conciliation and Arbitration 
payable by virtue of awards or j 
' contracts of service ” 
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On that date he still occupied the same position with the defendant 
Board, but his salary had been reduced down to £500 per annum. These 
reductions in salary were for retrenchment reasons, and several, and it 
may be all, of the staff were proportionately reduced by reason of a 
5 financial depression that had occurred. After that position improved, 
the salaries were increased by instalments as the Board’s position 
improved. Its operations in six years prior to 1936 had resulted in a 
loss, but thence onwards its operations produced gradually improving 
and substantial profits. The plaintiff had not, by the date his employ- 
10 ment terminated, been fully restored in salary ; but it had reached 
£721 per annum. 

The plaintiff gave formal evidence ; the defence called none. 


A . M . Ongley , for the plaintiff. 
Cooper , for the defendant. 


Cur- adv. vult. 


Blair, J. [After stating the facts, as above :] Under Part II of 
the Finance Act, 1936, certain provisions are made in s. 17 thereof, 
requiring that as from the date of the passing of that Act (July 31, 1936) 
any person , , 

20 employed under a contract of service to which this section applies was on the thirty- 
first day of March, nineteen hundred and thirty-one, employed by the same employer 
in work of the same kind or of substantially the same kind, his rate of remunera- 
tion, if less than, the rate payable as at the thirty-first day of March, nineteen 
hundred and thirty-one, shall, on the commencement of this Part of this Act, be 
25 restored to the rate payable on the said thirty-first day of March, nineteen hundred 
and thirty-one. 

If that section applies, it is not in dispute that the plaintiff s salary 
has been so reduced as to give him a claim under the section, but this is, 
of course, subject to certain technical defences raised. 

30 I do not propose to check the figures in the claim. The relevant 
dates' and the amounts’’ of the reductions made .are not in dispute, and- 
if I come to the conclusion the plaintiff is entitled to succeed, I will 
leave it to the parties, or in default of their agreement to the Registrar, 
to ascertain the amount, if any, payable to the plaintiff. Pie claims 
35 the sum of £2,659. 

There is no definition in the statute of the words 4i employed under a 
contract of service,” but even if those words did not cover the plaintiff’s 
position (as in my view they do), then s. 28 of the Statutes Amendment 
Act, 1936, allays all possible doubts on the point. 

40 During the argument, counsel stated that the plaintiff was the only 
employee of the Board who was not restored to his proper salary pur- 
suant to s. 17 of the Finance Act, 1936.’ ■ v. 

The plaintiff submitted that s. 17 creates a statutory contract under'" 
which he is entitled to recover the underpaid amount of salary in the 
45 appropriate Court. The defendant claims that subs. -4 of s. 17, which ' 
provides that if the worker is paid less than he should be after the statute 
becomes operative, he may recover the amount as if it were payable 
under an award, is the only remedy available to the plaintiff. I think 
the statute does create a statutory contract, but that s, 17 (4) is per- 
60 missive only, and does not provide the only remedy the plaintiff may 
have. Baillie and Co. v. Jieese(l) is, I think, authority for what I say 
as to that. 

(]) (1906) 26 N.ZX.R. 461. 


. 
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The defendant pleads that the plaintiff, ever since reduction was made 
in his salary, has accepted the amount so paid, and has given full dis- 
charges for the same. The plaintiff gave evidence, but was not cross- 
examined and nothing was said upon this topic at all. I presume he 
would give some sort of receipt for whatever he was paid, but it may § 
be taken, I think, that the defendant has nothing from the plaintiff 
which can be construed as a discharge of all its statutory liability to the 
plaintiff. If such existed, it would have been produced. I can see 
no evidence in the case to justify the view that there has been any 
waiver on the plaintiff’s part. 10 

The further technical defence has been pleaded that s. 17 of the 
Finance Act, 1936, and s. 146 (4) of the Industrial Conciliation and 
Arbitration Act, 1925 (as amended by s. 27 of the Industrial Conciliation 
and Arbitration Amendment Act, 1936), bar the plaintiff’s claim except 
as to the amount therein provided. 15 

I have already dealt with s. 17. Section 146 of the Industrial 
Conciliation and Arbitration Act, 1925 (as amended), provides that 
where any payment of wages has been made to and accepted by a 
worker at a less rate than that which is fixed by any award or industrial 
agreement, no action shall be brought by the worker against his employer 20 
to recover the difference between the wages so actually paid and the 
wages legally payable save within twelve months after the day on which 
the wages claimed in the action became due and payable. My view is 
that that provision applies only to wages payable by virtue of awards 
or industrial agreements, and not to what are designated as contracts 25 
or service under s. 17. 

Another point taken by the defence is that s. 127 of the Electric- 
power Boards Act, 1927, bars the plaintiff’s claim. That section re- 
quires notice of intention to commence action against Electric-power 
Boards within six months next after the cause of action first arose 30 
"whether the cause of action is continuing or not.” The section re- 
quires such a notice in respect of claims arising from 

the execution or intended execution, or in pursuance of this Act, for any alleged 
irregularity, or trespass, or nuisance, or negligence, or for any act or omission 
whatever . . or . 

uO 

Notice of action was on September 10, 1945, given by the plaintiff 
through his solicitor to the Board, but in the pleadings he does not 
admit the necessity for notice. 

Section 127 was discussed in Vincent v. Taurcmga Electric-poiver 
Board (2), a decision of the Privy Council on appeal from New Zealand. 40 
The claim in that case was for damages to a workman 


6 N.Z.L.G.R. 


SUPREME COURT. 


39 



fore, I hold that except in respect of any breach of duty which was 
committed by the Board within six months prior to giving by the 
plaintiff of the notice of action, the plaintiff’s claim is barred. The 
plaintiff’s employment by the Board ceased as from October 15, 1945, 
5 so that his claim would be limited to any shortage of salary for the period 
of six months prior to that date. That brings us back to April 15, 
1945. Bronx that date the plaintiff received salary at £708 15s. instead 
of at £941 per annum, to the time that his employment ceased, the 
underpayment thus being at the rate of £233 per annum for six months. 

1 o It is not necessary for me to consider the further defence based upon 
the Statute of Limitations. 

There will therefore be judgment for the plaintiff for £116 10s., with 
costs on the lowest scale and with Court disbursements only. 

Judgment for the plaintiff accordingly . 

Solicitor for the plaintiff : A, M. Ongley (Palmerston North), 

Solicitors for the defendant : Innes and Oakley (Palmerston North). 


VANCE AND VANCE v. HASTINGS BOROUGH. 

1945. July 17, August 3, before Mr. J. Miller, S.M., at Hastings. 

War Emergency Legislation — Emergency Shelter Regulations — Compensa- 
tion to Owners or Occupiers of Land used for Air-raid Shelters— 
Extent of Liability of Local Authority — 44 Loss or damage 44 Suffers "... 

t —. Emergency Shelter Regulations , 1942 {Serial No. 1942/1), Reg. 13 {1). 

The compensation payable to owners or occupiers of land under 
Reg. 13 (1) of the Emergency Shelter Regulations, 1942, for the use 
and occupation by a local authority of land upon which an air- 
raid shelter has been constructed, is limited in extent, and is con- 
fined to the incidents set out in the regulations, and does not extend 
to other incidents which might have been available at common law, 
or include mere deprivation of land without proof of actual loss and 
damage. 


ACTION claiming compensation under the Emergency Shelter Regula- 
tions, 1942 (Serial No. 1942/1). 

The defendants, in pursuance of Reg. 10, constructed air-raid 
shelters upon a vacant section of land situate at the corner of Nelson and 
Eastbourne Streets in the Borough of Hastings and owned by the 
plaintiffs. The defendants used and occupied the said land from 
March 15, 1942, to November 30, 4944. 

The plaintiffs were deprived of the use, occupation, and enjoyment 
of the said piece of land, and they stated that they had been prejudiced 
in their efforts to sell the land. 

The rates and penalties incurred during the said period amounted 
to the sum of £44 17s. 8d., which was the sum claimed in the action as 
compensation. * 


Ealleit , for the plaintiffs. 
Rate, for the defendant. 


Cur. adv . mlt. 





4C of those premises ... of any of the powers conferred by this 
“Part of these regulations, he shall be entitled to receive such 
“ compensation (whether by way of rent or otherwise) as may be- 
“ reasonable." 5 

Mr. Bate submits that actual loss or damage must be proved. Mr. 
Eallett submits that the actual occupation depriving the owner of the 
use of the land entitles the owner to some compensation without proof 
of actual loss or damage, because the plaintiffs have been deprived of the 
use and of the opportunity to dispose of the land ; and he further sub- 
mits, if there is a doubt about the basis of compensation, judgment 
should be given in equity and good conscience. 

I do not think that I have power to give judgment on the grounds 
of equity and good conscience, because the action is based upon a statu- 
tory provision which provides for compensation only on proof of loss 
or damage suffered. 

In any case, although this claim is for less than the sum of £50, 
it means more than £50 to the defendants for upon the plaintiff’s success 
other claims will likely follow. It is also pointed out by Mr. Bate that 
other claims may be in excess of £50 resulting in adverse judgments* 
thus creating injustices. 

The evidence on commission of the Wellington City Treasurer has 
rightly been objected to. He stated that in twelve cases the Welling- 
ton City Council paid rent to. the owners of vacant lands used for public 
air-raid shelters, mostly based on the amounts of rates. In the case 
before me, actual loss lias not been proved. It was not stated whether 
the Wellington owners had incurred actual loss, except in three cases 
where there were losses of rent. If the basis of compensation was 
potential loss to the Wellington owners, the position there is different. 
In the crowded Wellington positions where shelters were erected on the 
vacant sections of land, there would be a much greater potential loss than 
at Hastings. If, in a Wellington case, the loss was so likely that the local 
authority decided to grant compensation, it does not follow that another 
local authority should take this as a guide and grant compensation 
when the loss is only remote. No suggestion has been made how the 
Wellington evidence applies. Tins is the interpretation of a statutory 
regulation. An analogy cannot be drawn from the interpretation of a 
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the payment of rates minus the penalty might be considered as com- 
pensation for their loss provided such a loss can be considered. I shall 
refer to this later. As they say they suffered no loss, it is clear that 
they did not intend to build flats within the near future after the land 
was taken by the defendant. Moreover, the intention to build flats 
has been held in abeyance from the year 1936 to the present time. 
Furthermore, up to the present time, they have made no effort to sell 
or let and have declined assistance from land agents. It seems that 
this is just vacant land lying idle for a period of nine years — namely, 
from the date of purchase, 1936. 

Mr. Wilkinson, land agent, says that during the period of existence 
of air-raid shelters there was little demand for vacant land such as this 
but at present there is. 

It is clear there was no actual loss, and it appears to me that actual 
loss must be proved as the word “ suffers ” is used in Reg. 13. Notwith- 
standing this, Mr. Hallett submits that the mere temporarily possessing 
the vacant land for the purpose of the regulations entitles the owner 
to some compensation. I think that if the Legislature intended this, 
Reg. 13 (1) would definitely contain such a provision. The likelihood 
of a prospective buyer would not have been overlooked. It appears 
to me that Reg. 13 (1) is so worded to exclude Mr. Hallett’s submission. 
In the wording, of the regulation, where an owner or occupier of any 
premises suffers loss or damage, the word “ damage ” must mean actual 
damage. Why should the word “ loss ’’ have another meaning ? The 
meaning can be gathered from other provisions of the regulations. 
Regulation 18 of the main regulations provides for the hearing of “ Claims 
“ for compensation and claims for increases and decreases of rent.” 

There are two classes of shelters — namely, “Public Shelters” (see 
Part III of the regulations), and “ Shelters for Business Premises ” (see 
Part IV of the regulations, added by Reg. 5 of Amendment No. 1 (Serial 
No. 1942/1)2).) ' ‘ " 

The provision for compensation referred to in Reg. 18 covers both 
classes' of shelters, but is available only to a limited degree in reference 
t£> business shelters. Instances in the latter cases are — : 

(1) W here additional shelter is made for workers or residents of 
neighbouring business premises, the responsible authority shall pay 
the owner compensation as assessed by the regulations : see Reg. 16. 
This is compensation for a. loss. 

( 2) Where works are executed by the owner of any business premises 
in any part thereof of which he is not the occupier, the occupier of that 
part of the premises is entitled to recover from the owner compensation 
for any damage he has sustained by reason of any interference of his 
use of that part of the premises during the execution of the work 
. . . : see Reg. 17 b (1) (added by Reg. 5 of Amendment No. 1 

(Serial No. 1942/92) ). Compensation is made by decreasing the rent. 

(3) The “increases of rent ” referred to in Reg. 18 of the main 
regulations provide a means of paying compensation. The costs of 
the works so far as business premises shelters are concerned are home 
by the owners.” The occupiers, lessees, and tenants contribute by 
paying increased rents : see Reg. 17 b (4). 

(4) A lessee or tenant, who has suffered damage by reason of his or 
his predecessor’s inability to appeal, is entitled to a reduction of the 
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increase in rent (already granted) : see Reg. 18 (3). The words used 
in Reg. 17 b (1) are “damage he has sustained/ 5 and in Reg. 18 (3) 
(added by Reg. 7 of Amendment No. 1) are “ suffered damage.” 

The fixing of the increases or decreases of rents are confined to 
present incidents as set out — some actual loss or damage must be present. 

In most cases, the difference between a public shelter on a vacant 
section of land and a business shelter was that the whole of the land 
was temporarily taken for a public shelter but only part of the business 
premises was taken. The expenses of the w r ork are borne by the 
■responsible authority in the former case and subject to contribution 
by the owner in the latter case. 

So far as a public shelter is concerned, it is difficult to conceive any 
loss or damage in the case of idle vacant land returned in good condi- 
tion. There would be in the case of demolition, alteration, &c., of any 
building for the purpose of constructing a public shelter, but in this case 
compensation is provided for loss : see Regs. 8 (1) and 13. 

If the plaintiffs contemplated a sale, they could have appealed on 
the grounds of hardship : see Reg. 7(1). 

The regulations authorize the responsible authority to pay owners 
or occupiers compensation. But this compensation is limited in extent 
and is confined to the incidents set out and not to other incidents which 
might be available at common law. It does not include mere depriva- 
tion of land without proof of actual loss or damage. 

‘ ‘ Debts created by statute take their form and incidents from 
“ the provisions of the particular statute upon which they are founded 55 : 
Leake on Contracts , 8th Ed. 108. 

The plaintiffs have failed to prove that they are entitled to com- 
pensation under the regulations. 

Judgment will be entered for the defendant with costs. 

J udgm en t for th e defen da n t . 

Solicitors for the plaintiffs : Halleit and O’ Dowd (Hastings). 

Solicitors for the defendant : Simpson and Bate (Hastings). 
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INSPECTOR OF SCAFFOLDING v. RUSH. 

1946. April 5, 10, before Mr. A. M. Go'ulding, S.M., at Wellington. :] 

Scaffolding and Excavation — Building Work — Provisions of prescribed 
** Bail for Working Platform— Nature of Contractor's Liability — j 

Contractor providing Materials for same and directing its Erection — j 

Rail not Erected — Person committing Offence— Scaffolding and 1 

Excavation Act , 1922 , s. 12 — Scaffolding Regulations , 1935 (1935 1 

New Zealand Gazette, 3337), Reg . 22 (5). 

The effect of s. 12 (a) (b) and s. 14 (1) (e) of the Scaffolding and j 
Excavation Act, 1922, is that, while in the first instance an informa- 
tion may properly .be laid against either the owner of the building I 

or the person in charge for a breach of Reg. 22 (5) of the Scaffolding I 

Regulations, 1935 (for failure to provide to a working platform 15 ft. | 

above the ground level a rail 3 in. by 2 in.), it is open to the person 
so charged to show, in fact, that he was not the person in charge. 

In other words, the liability of the contractor is not an absolute j 

liability : and it is open to him to show that he had provided the I 

necessary material and directed a responsible person to erect it. 

If that person fails to carry out the contractor's instructions, then 
it is he, and not the contractor, who commits the offence. 

INFORMATION charging the defendant, a contracting painter, with j 
a breach of the Scaffolding Regulations, 1935 (1935 New Zealand Gazette , 

3331), Reg. 22 (5), in failing to provide to a working platform 15 ft. ] 
above ground level a rail 3 in. by 2 in., as required by the regulation. | 

The defendant supplied the necessary scaffolding material and 1 

directed his foreman, one Rowse, to erect it in accordance with the regula- 
tions. Rowse, who gave evidence, admitted that that was so, and that ? 

he did not put the scaffolding up on the particular job where he should j 

have done so. Mr. Rush left the supervision of the job to his foreman. 

He himself had a number of jobs in hand. 


Inspector of Scaffolding,* informant, in person. 
Defendant, in person. 


Cur. adv . vult. 


$ 


Goulding, S.M. I am satisfied upon the construction of certain 
sections in the Scaffolding and Excavation Act, 1922, that the prosecu- 
tion cannot succeed. Section 12 of the Act provides that where any 
person is charged with an offence the following provisions shall apply 

<e (a) On the information of the defendant, made before the charge 
“ against himself is disposed of, any other person whom he alleges to 
<£ be the actual offender may be brought before the Magistrate on the 
<f same charge, and, to enable both charges to be heard together, the 
“ charges against the defendant may be adjourned for such time as 
“ the Magistrate thinks reasonable. . 

“ (6) If the charges are heard together and the offence is proved, 
“ but the Magistrate finds that it was committed in fact by the said 
“ other person without the knowledge, consent, or connivance of the 
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defendant, and, further, that the defendant had done all that could 
reasonably be expected of him to prevent the offence then the said 
other person shall be deemed liable, and shall be convicted, and not 
the defendant/’ 

Section 14 (1) (e) provides— 

“ ( e ) It shall lie on the defendant to bring himself under exemp- 
tion, proviso, excuse, or cjiialif i cation s , and it shall not be necessaiy 
to negative the same in the information. 

Regulation 2 of the Scaffolding Regulations, 1935 New Zealand 
itte, 3337, defines 44 4 owner or person in charge’ as meaning the 
srson havixig control or management of any building work or 
affolding or excavation and includes a foreman or other person 
bving delegated control or management.” ? 

Reading the portions of ss. 12 and 14 from the Act which I have 
ted, it appears plain that, while in the first instance the Inspector 
a right to lay an information against either the owner of the building 
he person in charge, it is open to a defendant so charged to show 
} in fact he was not the person in charge. In other words, the lia- 
»y of the contractor, in a case such as the present, is not an absolute 
ili tv. It is onen to him to show, as Mr. Rush has shown, that he 


Information dismissed , 


MAN AWATU-0 ROUA ELECTRIC-POWER BOARD v. 

WATERS. 

1946. April 16, 30, before Mr. 0. C. Marsack, S.M., at Palmerston 

North. 

j Rent Restriction — Electric-power Board — Engineer's Residence — Employ- 
ment Terminated — Engineer remaining as Board's Tenant — If hether 
such Tenancy within Fair Rents Legislation— Electric-power Boards 
Act , 1925 , ss. 93, 122 — Fair Rents Act , 1936, s. 13 — Finance Act, 
1937 , $ . 63 — Fair Rents Amendment Act , 1942, s . 3. 

A dwelling-house, purchased by an Electric -power Board as 
its engineer’s residence with the approval of the Minister of Public 
Works, in accordance with s. 15 of the Electric -power Boards Act, 
1925, was let to the Board’s engineer at a weekly rental. After 
his employment was terminated in October, 1945, the engineer 
remained in the dwelling as the Board’s tenant and continued to 
pay rent. 

On February 15, 1946, the Board gave the tenant one month’s 
written notice to quit, on the ground that the dwellinghouse was 
required for the occupation of the new engineer. The tenant did 
not vacate the premises, and the Board asked for an order for 
possession. 

Held , 1. That the original letting of the Board’s engineer 
complied with the provisions of the Electric-power Boards Act, 
1925 ; and, at the time of the passing of s. 3 of the Pair Rents 
Amendment Act, 1942 (applying the principal Act to every dwelling- 
house then or thereafter let as a dwellinghouse), became subject to- 
the fair rents legislation. 



ill 
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2. That, at the termination of the engineer’s employment, 
an order for possession could be made only in pursuance of s. 13 
of the Fair Rents Act, 1936, and s. 63 of the Finance Act, 1937 ; 
and the Board had not proved the necessary facts to be established 

% thereunder before an order for possession could be made. 

3. That the consent of the Minister of Public Works had not 
been obtained pursuant to s. 122 (3) of the Electric -power Boards 
Act, 1925, to the continuation of the tenancy after the ending of 
the engineer’s employment ; and the Board could not deprive the 
tenant of the protection of the Fair Rents Act, 1936, by its own 
failure to obtain that consent. 

ACTION for possession of a dwelling-house which was acquired by the 
plaintiff Board in 1924 as a residence for the Board’s resident engineer. 
The purchase was made under the authority of s. 15 of the Electric- 
power Boards Amendment Act, 1922, with the consent of the Minister. 
Defendant was the Board’s resident engineer at the time of the purchase, 
and he had occupied the house ever since. He had paid rent at £1 8s. 
per w r eek since 1929. His employment was terminated on October 15, 
1945. For some months the Board continued to send monthly accounts 
for the rent, which was duly paid. On February 15, 1946, plaintiff 
gave defendant one month’s written notice to quit, on the ground that 
the dwelling was required for the occupation of the new resident engineer. 
Defendant did not vacate the premises in compliance with the notice, 
and the Board now asked for possession. 

Laurenson , for the plaintiff. 

A. M. Ongley , for the defendant. 

Cur. adv . milt. 

Marsack, S.M. Mr. Laurenson contends that the dwellinghouse 
is not within the provisions of the Fair Rents Act, and he relies on 
ss. 93 and 122 (3) of the Electric-power Boards Act, 1925. Section 122 (3) 
reads as follows : — 

“ In the event of any dwelling acquired or erected by the Board 
for the purposes of this section being no longer required for those 
purposes, the Board may sell, let, demise, exchange, or otherwise 
£< dispose of the same in such manner and on such terms as the Board, 

4 4 with the approval of the Minister, thinks fit.” 

Mr. Laurenson’s submission is that the Board has no power to let 
the premises without the consent of the Minister ; that a new tenancy 
was created on October 16, 1945, when defendant ceased to be an 
employee of the Board, and the consent of the Minister was not obtained 
to this new tenancy ; that, accordingly, the letting was illegal and could 
not constitute a tenancy within the Fair Rents Act. 

It is clear that the original letting to the Board’s engineer complied 
Hi in every w r ay with the provisions of the Electric-power Boards Act. 

HP Section 3 of the Fair Rents Amendment Act, 1942, provides that the 

principal Act shall apply to every dwellinghouse that on the passing of 
the Amendment Act or at any time thereafter is let as a dweHinghouse. 
At that time defendant was the lawful tenant of the plaintiff Board, 
and the house was accordingly subject to the Act. 

It is not contended that he occupied the premises otherwise than 
as a tenant. In any event there is nothing to show that he was com- 
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pelled to live in that particular house in order satisfactorily to perform 
Ms duties, and this would be necessary in order to prove that his occu- 
pation was that of a servant : 20 Halsbury's Laws of England, 2nd Ed. 13, 
para. 8. At the termination of the defendant’s employment, therefore, 
an order for possession could be made only in pursuance of s. 13 of the 
principal Act and s. 63 of the Finance Act, 1937. It would be 
necessary for the plaintiff Board to prove (a) that the premises were 
reasonably required for occupation by a person in the regular employ- 
ment of the landlord ; (b) either that suitable alternative accommodation 
was available for the tenant, or that the balance of hardship was in 
favour of the employee of the Board. 

If proceedings for possession had been commenced immediately 
upon the termination of the defendant’s employment, he would have been 
entitled to the protection of the Fair Rents Act. In my view, the Board 
cannot deprive the tenant of that protection hy its own failure to fulfil 
its duty of obtaining the Minister’s consent to the continuation of the 
tenancy. The property let remains a “ dwellinghouse ” within the defini- 
tion given in s. 3 of the Fair Rents Amendment Act, 1942, and the 
plaintiff must establish the grounds set out above before becoming 
entitled to an order for possession. In this case it is admitted that no 
suitable alternative accommodation was made available to defendant, 
and there is no evidence as to hardship. Consequently an order for 
possession will be refused. 

Order refused. 

Solicitors for the plaintiff : Innes and Oakley (Palmerston North). 

Solicitor for the defendant : A. M. Ongley (Palmers ton North) . 


JUDD v. MANAWATU-OROUA RIVER BOARD 
AND ANOTHER. 

1946. March 19, April 1, before Mr. C. C. Marsack, S.M., at Palmerston 

North. 

Wages Protection and Contractors’ Liens— Contract by Company in 
Liquidation unfinished and Work Abandoned— No Part of Contract 
Price due and payable until Contract completed — Progress Payments 
by Employer of 75 per cent, of Value of Work done— Claim by Sub- 
contractor against Employer for Balance due to him and for Charge 
on Moneys in Employer's Hands — No “ moneys payable to the 
_ contractor ... by whom he is employed ”—No liability on 
Employer to pay until Work completed— Wages Protection and Con- 
tractors Liens Act, 1939, ss. 21, 32 — Statutes Amendment Act, 1940 
s. ay. ’ 

. ^ c ^ ar g e to which a subcontractor is entitled under s. 21 of the 
Wages Protection and Contractors’ Liens Act, 1939, attaches only 
to moneys payable to the contractor by whom he is employed ; 
and, although s. 59 pf the Statutes Amendment Act, 1940, extended 
- ® m Pl°y er s obligation to retain one-fourth of the progress pav- 

ments, it conferred on the subcontractor no rights beyond those 
given him by s. 32 of the principal Act. 


6 N.Z.L.G.R* 
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Consequently, even when a contract provides for retention by 
the employer of one-fourth of the value of the work done, a sub- 
contractor has no right of charge on the moneys so retained unless 
and until the contractor has actually completed the whole of the 
work ; because, until then, the employer has in hand no moneys 
which the contractor has the right to demand, and payment of which 
he can enforce. 

Tanpo Totara Timber Co ., Ltd. v. Smith and Egden ( (1910) 
30 N.Z.L.R. 77) applied. 

ACTION claiming £120 against the company, and for a charge for that 
amount over moneys payable by the Board to the company. The 
company was now in liquidation, and Mr. Ongley admitted that he could 
not obtain judgment against the company ; but he contended that 
he could still obtain a charge against funds in the hands of the Board. 

A contract was entered into on March 6, 1944, between the Board 
and the company under which the company agreed to carry out certain 
works for the Board for the total sum of £3,413 6s. 8d. This was 
known as Section A. Subsequently the contract was extended to in- 
clude Section B, which formed part of the same scheme of river- works. 
The price for this section was £1,237 10s., making a total for the whole 
contract of £4,560 16s. 8d. The company did not fulfil its obligations 
under the contract. The bulk of the work in Section A had been 
completed, but the greater part of Section B was unfinished. The com- 
pany had abandoned the contract, and the Board would have to complete 
the work itself or by letting other contracts. The estimate of the Board's 
engineer was that the cost of finishing the work would be not less than 
£1,000, probably more. 

Progress payments, to the amount of 75 per cent, of the value of 
the work done in each case, were made to the company, the first of 
these on June 14, 1944, and the last on March 14, 1945. These pay- 
ments totalled £3,235, leaving a balance under the contract of 
£1,415 16s. 8d. 

Plaintiff, a subcontractor of the company, took proceedings before 
the Supreme Court and obtained on February 8, 1946, a charge, by 
consent, against moneys in the hands of the Board to the extent of 
£397 18s. and an order (which was not by consent) for its payment 
forthwith. After payment of this sum and of the Board's legal costs, 
of the action, there remained in the hands of the Board £1,001 10s., 
approximately the amount which in the opinion of the engineer would 
be required to finish the work. 

On October 16, 1945, plaintiff gave a further notice of charge for 
the sum of £120 due to him by the company in respect of work done 
as a subcontractor from August 1 to 20, 1945, and on December 19,. 
1945, filed these present proceedings. 


A. M. Ongley , for the plaintiff. 
Oram , for the River Board. 


Cur . adv. milt. 


Marsack, S.M. [After stating the facts, as above :] The right of 
charge is given by s. 21 of the Wages Protection and Contractors' Liens 
Act, 1939. This section provides that the charge attaches to “ the 
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£S moneys payable to the contractor by whom he is employed . . . 

U under his contract. 5 ' If there are no moneys payable by the 
employer to the contractor, there is nothing to which the charge can 
attach. The Act does not enlarge the obligations of the employer; 
<c it merely intercepts the money actually payable by him to his 
contractor 55 ; Farmers* Union Trading Co. v. Bryant ([1925] N.Z.L.R. 


In order for plaintiff to succeed, he. must therefore show that there 
are moneys payable to the contractor by the employer. Leaving out 
of consideration for the moment s. 59 of the Statutes Amendment Act, 
1940, it seems to me clear that the Board holds no moneys payable 
or to become payable to the company. The agreement between the 
parties is definite on the point. Clause 17 (a) reads : 

“ No part of the contract price shall become due and payable 
u ’ until the contractor has received the certificate of the engineer 
“ that the works are completed but for the maintenance. 55 
The position in this case is similar to that in Tempo Totara Timber Co 
Lid. v. Smith and Egden ( (1910) 30 N.Z.L.R. 77). There; Edwards, J., 
says : “A contract for. the execution of a whole work for a Jump sum 
is an entire contract, and the moneys payable under it cannot be 
<s recovered until the work is performed in its entirety 55 (ibid., 81. 82). 

The Board has accordingly no moneys which the company has a 
right to demand, or payment of which the company can enforce. That 
being so, there is no fund to which the charge can attach. 

There remains for consideration the effect of s. 32 of the Wages 
Protection and Contractors 5 Liens Act, 1939, as amended by s. 59°of 
the Statutes Amendment Act, 1940. This reads : 

“ Tn addition to the amount (if any) that he is required by the 
“last preceding section to retain, every employer or contractor, 
whether or not he has received any notice of lien or charge, shall 
^retain in his hands one-fourth of so much of the contract price as 
e< * ias for ^ ie time being become immediately payable or would be 
£t so Payable but for a provision inserted in the contract or sub- 
contract to secure its retention in conformity with this Act, until 
<4 the expiration of thirty-one days after the completion of the work 



each of these progress payments represents a part of the contract price 
which has become immediately payable, within the meaning of s. 3-. 

It is not easy to interpret the meaning of the 1940 amendment 
with reference to the facts of the present case — that is to say , to determine 
whether the Board has complied with the section in paying only three- 
fourths of the value of the work done, or whether it was under a legal 
obligation to retain a further fourth of the actual . advance made 
payable under the agreement. I think that the action of the Board 
in advancing only 75 per cent, of the value of the work done would be 
held to be a compliance with the statute. But from a practical point 
of view it seems immaterial in this case which interpretation be adopted* 
If the Board has fulfilled its obligations, then it holds in its hands 
moneys which were payable under the contract. If not, then the Board 
was obliged to retain one-fourth of the 75 per cent, which was so payable, 
and “ by disregarding the provisions of the statute may lay itself open 
4 4 to loss and be compelled to pay twice over, to adopt the words or 
Alpers , J., in Farmers' Union Trading Co . v. Bryant ([192o] JN.Z.B.h. 
390, 393). In either ease it follows that the Board has in hand moneys, 
sufficient to meet the claim, which were payable under the contract. 

The only point now requiring determination is whether plamtili is 
entitled to his charge, and, if so, to immediate payment from the Board. 
It is to be noted that the moneys retained under s. 32 are to he held 
44 until the expiration of thirty -one days after the completion oi the work 
“■ specified in the contract.” It w r as not contended that at the time 
notice of charge was given the Board held moneys payable or to become 
payable under the contract beyond the sum required to be retained in 
hand under s. 32, so that no right could arise to an absolute charge 
under s. 31. 

It was held by Edwards , J., in his exhaustive judgment m the 
Taupo Totara Timber Co. case ( (1910) 30 N.Z.L.R. 77) that s. 59 of the 
1908 Act creates a liability on the part of the employer only when the 
work is actually completed ; if the work is never completed, in the 
words of the learned Judge, the provisions of the section can clear Ij 
have no application. Section 59 of the 1908 Act corresponds witii 
3 . 32 of the Act of 1939 ; and though the 1940 amendment increases the 
employer’s obligation to the extent that, he must retain one-fourth of 
progress payments, no further rights are given to the claimant than 
under s. 59. The judgment in the case quoted seems to me to determine 
the matter. It may be urged that the 1940 amendment was. intended . 
to give a subcontractor further protection than he had under the former 
section, and that this interpretation renders the amendment nugatory 
in cases such as the present one where the contract is abandoned. But 
if it w r as intended to give the subcontractor a right to payment against 
the employer the section does not say so. It merely provides that 
one-fourth' of the progress payments is to be retained until thirty-one 
days after the completion of the work. The reasoning of the learned 
Judge in the Taupo Totara Timber Co. ease, and particularly that set 
out on p. 81, in my view applies with little variation to this action , 
and the plaintiff’s claim for a charge and for an order for payment must 
accordingly fail. I allow the Board three guineas costs against plaintiff. 

Judgment for the defendant Board. 

Solicitor for the plaintiff : A. M. Ongley (Palmerston North). 

Solicitors for the defendant Board : Oram and Y ortt (Palmerston 
North), 
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[IN THE COURT OF APPEAL.] 

LOWER HUTT CITY CORPORATION 


u-uxtT w im'EAL, Wellington. 1946. June 11, 12; July 8. Sir 
ichael My EES, C.J. ; Blair, J. ; Johnston, J. ; Fair, J. ; Cornish, J. 

iting— Systems of Bating— Annual Value— Change from Sating on Unimproved 

a Me on September 8, 1945 — Council's Resolution passed on October 8, 1945 

that System oj Rating on Annual Value should “ in future be in force "—Whether 
by stem of Rating on Annual Value in force from April I, 1946 — Result of Poll 
signed by Substitute Returning Officer on behalf of Mayor— Validity— Whether 
*• 44 W °t Sattn 9 Act, 1925, complied with— Rating Act, 1925, ss. 4, f, 8, 44 (2). 

n B . ef °^ e year 1921, the system of rating on the capital value was in 
tb ® Lo "’ er Hutt Borough. In that year, the system was changed to 

1945 S the t svs't?m lP f 0Ve r- Va ue ' Burs . uai l t to a P o11 du ty taken on September S, 
wLnh! Z, ° f / amg , on the bas,s of unimproved value was, on 
?„® B ; e ? b , er 10, 1 Wo. declared by the substitute returning officer to have been 

Qa-ette* ' Pbe " 0 F ce of tbe resi, lt of the poll published in the New Zealand- 
Gazette as required by s. 44 (2) of the Rating Act, 1925, was signed by the 
•substitute returning officer with the authority of the Mayor and on his behalf. 

6 ’ 19 — ’ thS F 0 ^ of . the Cit y Lower Hutt, the borough, 
Onrr.fr o ™ c f’ ease * n population having become a city under the Municipal 
Act preferring to act under the powers of s. 4 of the Rathit 
Act, 192o, passed the following resolution •— taring 

* *»*■»' m*** 

Professing to act under the powers in s. 4 of the Ratine Act 1 Q 9 * that 
he system of rating on the annua! value should in future be in force* in the 
aTvahier” 16 ’ tbe c °uneil, pursuant to s. 8 of that statute, appointed 

ten we donTLd *? ^ TP md Ievfed ° n the annuafvalua 

ofthe lct wereZaken Rfrhf^ 7 S e Pl ti * en to com P ly with the provisions 

—-rs, rsciTS.iaa'a 

2S 1 +h! d rT- tl ;V y 5, tem of on the annual value of the property in the 

whether s^h p^r existed That t g he Supreme Court to d etermine 
of Appeal for mZmLr That SUmmon& was removed into the Court 
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Corporation in the performance of its statutory duties. 

5 On or about August 13, 1945, a petition was delivered to the Mayor 
of Lower Hutt in pursuance of s. 40 of the Rating Act, 1925, signed by 
not less than 15 per cent, of the ratepayers on the roll and. demanding 
that a proposal to rescind the system of rating on the basis of the un- 
improved value be submitted to the vote of the ratepayers. The Mayor, 
10 in pursuance of s. 40 (2) of the Act, duly fixed September 8, 1945, as the 
day upon which the votes of the ratepayers should- be taken upon the 
said proposal. 

A poll was duly taken on September 8, 1945, and resulted as follows : 
For the proposal, 1,560 ; against the proposal, 284 ; informal, 26 : Total 
15 votes recorded, 1,870. 

Mr. T. G. Richardson was duly appointed as the substitute returning 
officer in substitution for the late Mr. B. S. Knox, who was the Town 
Clerk of the plaintiff Corporation, and the returning officer of the Cor- 
poration. Upon the instructions and by the direction of the Mayor, 
20 Mr. Richardson caused to be inserted in the New Zealand Gazette ancl 
in a newspaper circulating in the district, on September 13, 1945, a notice 
of the result of the poll and a declaration that it had been carried. Such 
notice was in the following form : — , 

LOWER HUTT CITY COUNCIL. 

25 Result of Poll. - 

Pursuant to the provisions of s. 42 of the Rating Act, 1925, I hereby give notice 
that a poll on the proposal that the adoption of the system of rating property on 
the basis of the unimproved value thereof be rescinded in the City of Lower Hutt, 
taken on the 8th day of September, 1945, the voting was as follows 
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r ill ) 1 
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For the proposal . • . • • • 1,560 

Against the proposal . . . • • • 284 

Informal . . . . • • • * 26 

and, as there were 1,276 votes more in favour of the proposal than against same, 

I hereby declare the above poll to have been carried. 5 

Dated at Lower Hutt, this 10th day of September, 1945. 

T. Cl. Richardson, 

Sub. Returning Officer. 

On October 8 , 1945, the Council of the plaintiff Corporation by 
resolution determined that pursuant to s. 4 of the Rating Act, 1925, 10 
the system of rating on the annual value should in future be in force 
in the said city and attached hereto. A copy of such resolution was 
as follows : — 

It was resolved on the motion of His Worship the Mayor, seconded by 
Councillor Gregory,— 15 

“ That the Lower Hutt City Council, being a local authority of the district 
46 in which the system of rating on the unimproved value is not in force, by 
44 resolution determines that in future the system of rating applicable to the City 
44 of Lower Hutt shall be rating on the annual value.” 

On November 16, 1945, the Council appointed a valuer pursuant 20 
to s. 8 of the Act ; and on November 16, 1945, he duly made and sub- 
scribed the declaration required by the statute. He duly prepared 
and signed a valuation list in the form No. 2 in the Schedule to the Act 
and transmitted it to the Council before January 15, 1946. 

Pursuant to s. 15 of the Rating Act, 1925, the Council duly caused 25 
the said valuation list to be deposited at a convenient place and public 
notification thereof to be given ; and laid open for the inspection of all 
persons interested therein until February 15, 1946. 

All matters necessary to enable a rate to be made and levied on the 
annual valuation had been attended to, and all the necessary steps ;]{) 
taken. 

In a circular prepared by the Lower Hutt City Council and distributed 
to the ratepayers before the said poll, an undertaking was given that, 
if the proposal were carried, the Council wo uld pass a resolution adopting 
the system of rating , on- the annual, valuation, in future. 35 

On April 5, 1946, the Town Clerk was- informed • that if the Council 
proceeded to rate on the annual value an objection would be raised to the 
validity of such proceedings and the Coimeil’s action would be tested by 
Court action. He was further informed that an objection would be 
raised as to the validity of the carrying of the said" poll in that the 40 
notice published by the Chairman pursuant to s. 44 ( 2 ) of the Rating Act, 

1925, did not contain the signature of the Chairman of the Council. 

The Council subsequently resolved to seek a declaratory judgment in 
order to ascertain whether the intention of the Council to strike a rate 
on the annual value, and the steps leading thereto, were valid. 45 

The following were the questions for determination 

1 . Whether the Council of the plaintiff Corporation, a poll having 
been conducted pursuant to s. 44 of the Rating Act, 1925, rescinding the 
previous proposal adopting rating on the unimproved value such poll 
being conducted and duly declared in the month of September, 1945, 50 
could by resolution of the said Council passed in October, 1945, pursuant 

to s. 4 of the Rating Act, 1925, validly determine that the system of 
rating on the annual value shall be in force in the district as from April 1 
1946 ? F ' 5 

2 . Whether in such circumstances a valuation roll prepared and 55 
transmitted by the said Council on or before January 15, 1946, in accord - 







ance with ss. 7 and 8 of the Rating Act, 1925, is validly available to the 
said plaintiff Council for the carrying into effect of the resolution referred 
to in question 1 , above ? 

3. Whether the requirements of s. 44 (2) of the Rating Act, 1925,. 

5 are satisfied if the Chairman of the said Council causes the result of the 
poll to be published by an officer of the Corporation, as in this case, 
or whether the said section requires a notice over the signature of the 
Chairman himself ? 

Ry consent, the proceedings were ordered to be removed into the 
10 Court of Appeal for argument. 


Sim, K.C., for the plaintiff Corporation. As to question 1 : This 
question, in brief, asks whether the plaintiff Corporation has done every- 
thing effective to bring in rating on the annual value as from April 1, 
1946. In 1921, there was a change from rating on the capital value to 
15 rating on the unimproved value. Section 45 of the Rating Act, 1925, 
authorizes the system of rating on the annual value. The words w4 in 
“ force,’ 5 where used in the statute, have a dual meaning : either “ in 
“force for present rating purposes,” or “in force for future rating 
4 4 purposes.” 

20 ' The -words 44 in force ” are used in the latter sense in s. 4 (1), and in 

the former sense in s. 4 (2). When a district has effectively carried a 
rescinding poll it has conformed to the requirements of s. 4 (2), and the 
qualification in parentheses is satisfied and has no further application : 
so that, on the day after the carrying of the rescinding poll, the plaintiff 
25 Corporation became a “ district ” (as defined in s. 2), within s. 4 (1) 
without any qualification, because the change from rating on the 
unimproved" value to rating on the annual value had been carried out 
in accordance with the requirements of s. 4 (2). This left it free to pass 
immediately a resolution of the kind specified in s. 4 (1). 

30 The true meaning of s. 4 (1) is gathered from a consideration of the 
sections which were amalgamated in 1908 — namely, s. 4. of the Rating- 
Act, 1894, and the provisions of the Rating on Unimproved Value Act, 
1896. The words in parentheses in s.-4 (1) are introduced merely to 
preserve harmony 'with subs’. 2 and could have been better expressed 
35 by words at the beginning of subs. I— viz., 44 Subject to the provisions 
“ of subsection two hereof.” After the date of the poll the system of 
rating on the unimproved value had a residuary operation for rating 
■■ purposes, but by reason of the additional resolution the annual- vaiue- 
rating system became effective for future rating purposes in place of the 
40 capital "value which had been displaced in 1921 by rating on the 
unimproved value. Nothing in s. 45 or any other part of the statute 
suvs implicitly what system is in force between the carrying of the poll 
and March 31 following it. The words 44 in force” are used in other 
parts of the Act as meaning coming into force in the future. In s.7 
45 the words 44 in force” must be given the meaning as required of 44 in 
“ force in the future,” or 44 coming into force.” As to the use of a word 
with different meanings in the same statute, see Solder v. Mosgiel 
Borough(l), Maxwell on Interpretation of Statutes, 8th Ed. 276, 277, 278, 
31 Halsburjfs Laics of England, 2nd Ed. 482, para. 599. 

50 [Fair, J., refers to Watson v. Haggitt( 2).] 

The words 44 in force ” have always the same meaning^ but they 
can be applied in the present or to the future. The application here is 
necessary to be to the future if s. 7, wherein a pending charge is in 
(!) (1913) 32 N.Z.L.R. 1273. (2) (1027) X.Z.P.C. C. 474, 476. 
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is wj ub given ws iuu eiieen uwierwise s. 4o would be inopera- 
tive for a year after the rescinding poll, when the rating on unimproved 
value had been preceded by rating on annual value. Section 45 refers 
back to s. 4 (1) and (2) with the construction contended for. ' 

Js to question 2 : This is subsidiary, and, if the first question is 5 
answered in the affirmative, the answer to the second question follows. 

Js to question 3 : The notice given on September 10, 1945, was a 
valid notice under s. 44 (2) of the Rating Act, 1925. The words “ shall 
“ publish ” mean “ shall cause to be published ” : see s. 42, which is 
substantially incorporated in s. 44. In the notice itself of which the 10 
publication is not questioned, it is shown to be given pursuant to s. 42, 
which shows that it was published by direction of the Chairman, and sec' 
the Chairman’s affidavit on the facts. As to the meaning of the word 
"caused,” see Stiles v. Galinski( 3). If the notice is in substance a 
declaration of material from which it is clear that a poll has been carried, 15 
that is sufficient. As to the sufficiency of the declaration of the poll 
generally, see Leonard v. Salmon and Hauraki Plains Countv(4r) and 
Pritchard v. Bangor Corporation (5). 

[Cornish, J., refers to Scott v. Watkins( 6)]. 

Ministerial acts may be delegated to one of the officers of a public 20 
S ;, ™ County Council v. Hobbis( 7) and Bowstead on Agency, 

10th Ed. 6 The declaration, having regard to what it is in substance, 
coupled with the word " cause,” involved the Chairman in the per- 
formance of a merely ministerial act : see the reference to the declara- 
tion in subs. 2 which is a continuation of what the Chairman was bound 25 
by subs. 1 to cause to be done. 


. Gillespie, in support. The system of collecting rates at the 
mg date ox the rating year is indicated by inference in s. 51 fl) 
Rating Act, 1925. The form of the rate-book is referred to ii 
and see Form 7 in the First Schedule. Reference is made i 
norm 8, the form of demand for rates, the second column 
indicates the period for which the rate is payable . The usi 
f fr ° m ^P nl 1 J° the following March 31, but there is no 
specification of that period : see the Municipal Corporations . 
.ss 71, 77, and the definition of “financial year ” in s 2 of 

and 866 al3 ° tlie U rban Farm Lan. 
t 7 ’ 18 * , Tl } ere m nothing to make compulsory a 
> eai commencing on April 1 . 1 

Cousins, for the defendant. As to question 1: The 
parentheses m s. 4 (1) of the Rating Act, 1925, taken alon, 

distrlcf ®* se ,, in their plain and natural m 

u . ' wherein the system of making and levying rate 

unimproved value is in force.” That meaning is borne o 
words in force in other parts of the Act : see s. 4 (4) which is 

fe™ tS b0 , dy " tl ;“ “ whlih a. s ,sU 

s ill lorce. If a rate were levied m the intervening period^ it wc 

must beon the^r f 3 ^ whic \ %s down the condition th 
must be on the rateable value on the valuation roll when the rate i 

and see the meaning of the term “ rateable value ” in s 2 
effect to the plaintiff 's contention the words “ in force ” must 

(3) [1904] 1 K.B. 615, 622. f6 v ri9 ., qi R ,„ 

4) [1922] N.Z.L.B. 1068. 7 2^ -«^^ B 2 a 6 , 28 - 

(o) (1888) 13 App. Cas. 241, 251, 262. L ' T ' 687 ' 
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different meanings in the same statute, and this should be avoided in 
interpretation. It should not be assumed that the Legislature intended 
that a local body could be able to change directly from rating on the 
unimproved value to rating on the annual value ; because the Court 
5 must proceed on the basis that the Legislature has not made a mistake : 
Special Income Tax Commissioners v. Pemsel( 8). 

The words “ in future ” in s. 4 (1) are important : they imply that the 
local authority is able to make and levy rates immediately under the 
new system. If that be correct, the section cannot apply to the plaintiff 
10 Corporation, as s. 45 prevents the plaintiff from giving effect to a resolu- 
tion in respect of the new system as from April 1 of the next year. 
Section 45 requires the plaintiff to rate after March 3.1 on the annual 
value. Therefore the plaintiff cannot pass a resolution under s. 4 (2) 
until after March 31. The petitioners, by the date of presenting their 
15 petition, not the local body, control the poll. The decision in 
McLauchlan v. Marlborough County ( 9) has no bearing on this case. At 
the present, case is not covered by the legislation — there is a casus 
omissus : 31 Halsbury's Laws of England , 2nd Ed. 497, 498, Richards 
v. McBride(lQ), and Reg. v. Dyott( 11). As to the contention that a 
20 district, having carried out a rescinding poll, has complied with the 
requirements of s. 4 (2) and that the qualification in parentheses has no 
further application, s. 45 makes it clear that the change is not to be 
operative until after March 31 following. Having regard to s. 3, it is 
impossible that more than one system of rating should be in force at one 
25 and the same time. 

As to question 2 : However question 1 be answered, question 2 
should be answered in the negative. In s. 8 (4) of the Rating Act, 1925, 
•which provides for the making of the roll by the valuers, the erm 
“ rateable value/' as defined by s. 2, applies to the system of rating in 
30 force in the district. Section 24 provides for an Assessment Court, 
and s. 28 (1) that the Judge shall fix the place of sittings. The notice 
of valuation states where the Court is to sit : see Forms 3 and 4 in the 
First and Second Schedules. None of these sections apply unless a 
system of rating on the annual value is then in force. 

35 As to question 3: To comply with the provisions of s. 44 (2) the 
notice must contain a declaration by the Chairman, who cannot delegate 
the actual declaration, which must appear over his name. Any acts 
or duties which, except for the purpose of exercising an authority or 
imposing a duty, which a person is required to do in his own proper 
40 person may not be delegated : see ss. 40 (1) (2), 42. The duties of the 
Chairman and the returning officer, preliminary to the poll, are distinct. 
The returning officer is concerned only with the actual voting at the 
poll, and, when that is completed, he is functus officio ; duties involving 
discretion are imposed on the Mayor, and on the Mayor alone : see 
45 ss. 40, 42, and 45. The declarations of the poll are prescribed by ss. 32 
and 57 of the Local Elections and Polls Act, 1925. Here, the returning 
officer has signed the declaration of the poll, without authority and under 
the Rating Act, 1925. There is nothing to show that it was the Mayor 
who made or authorized the declaration, or that he had any knowledge 
50 of it. It purports to be made by the returning officer, and the use of 
the words “ I declare ” negative, by the use in s. 42 of the opening words, 
any introduction of the Mayor's authority. The word <e publish/' substi- 
tuted for the word “ gazette " in s. 44 (2) of the Rating Act, 1925, shows 



(8) [1891] A.C. 531, 549. 

(9) [1930] N.Z.L.R. 746. 


(10) (1881) 8 Q.B.D. 119, 124. 

(11) (1882) 9 Q.B.D. 47. 
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the importance attached to the notice. Section 44 takes away the 
delegation indicated in s. 42, and requires the Chairman himself to 
“ publish ” the result. Leonard v. Salmon and Hauraki Plains 
County (12) is distinguishable : it merely defines the duties of the return- 
ing officer, under s. 2 of the Local Elections and Polls Act, and he had 5 
quite properly made the declaration. 

[Myers, C.J., drew attention to the dicta in Leonard v. Salmon and 
Hauraki Plains County ( 13), distinguishing the meanings of the word 
44 publish ” and the phrase 44 cause to be published, 5 1 and relating to the 
respective duties of the Chairman and the returning officer. In s. 44 (2) 10 
the use of the word 4 ‘ publish 55 indicates that the power of delegation 
is taken away. 

The judgment in Watson v. Haggitt(l4) in the Privy Council should 
be read in conjunction with the judgment of the Court of Appeal(15). 

[To Cornish, J.] Section 45 makes it clear that when a district *15* 
has effectively carried a rescinding poll, and has complied with s. 4 (2), 
the change is not to be operative until March 31, following. If plaintiff's 
contention be correct, there must be two systems of rating in force at 
the same time ; but, having regard to s. 3, only one system can be in 
force. * 20 


Sim } K.G., in reply. The dicta cited from Leonard v. Salmon and 
Hauraki Plains County ( 16) refer to s. 32 of the Local Elections and Polls 
Act, 1925, under -which the Chairman had duties under ss. 10-13 of that 
Act and are different from the Chairman’s duty under the Rating Act. 
1925. * ' 25 

[Myers, C.J. The words in s. 44 (2) of the Rating Act, 1925, are the 
same as s. 11 of the Local Elections and Polls Act, 1925.] 

The words in s, 44 (2) incorporate the words in like manner !? and 
they, in turn, incorporate s. 42 under which the Chairman becomes 
involved in no duties requiring skill or the exercise of discretion ; and 30 
the declaration accordingly becomes a routine matter. 

After the rescinding proposal has been carried, s. 45 imposes a mandate 
for the following April 1, subject to the provisions of s. 4, which, can be 
used on April 2, if required. The process of resolution may equally be 
used between the date of the poll and March 31, succeeding. ' The Court 35 
may interpolate words to make the section workable as from the date 
on which the poll was carried, and the Act is regarded as always speak- 
ing : Acts Interpretation Act, 1924, s. 5 (d). Here, there is no need 
for interpolation, as the matter is implicit in view of s. 4, which must 
normally be read with s. 45. 4q. 

As to the introduction of words, if necessary, into s. 45, see 31 Hals - 
bury's Laws' of England, 2nd Ed. 497, para. 635. Those words should 
be " subject to the provisions of s. 4 ” : thus is brought about the 
intention of the Act that there should be free passage from one system 
of rating to another. This construction harmonizes ss. 4, ?, and 45, 45 
and, in addition, secures a reasonable result. 


Myers, C.J. The validity or otherwise of what the local authority 
has done depends upon some three or four sections of the Rating Act 
1925. By s. 4 .(1) of that Act it is enacted that — 

(12) [1922] NT.ZL.K. 1068. (15) [1927] N.Z.L.R. 209, 224 ‘>25 

(13) Ibid., 1070. (16) [1922] N.Z.L.R. 1068, 1070. 

(14) (1927) N.Z.P.C.C. 474, 476. 
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The local authority of any district (other than a district wherein the system 
of rating on the unimproved value is in force) may at any time by resolution deter- 
mine whether the system of rating on the annual value or the capital value shall in 
future be in force in the district, and any such resolution may from time to time be 
rescinded and a new resolution passed. 

On April 1, 1945, the commencement of the 1945-46 rating year, the City 
of Lower Hutt, being a district in which the system of rating on the 
unimproved value was in force, was prima facie excluded from the opera- 
tion of that provision. 

The provision that did apply to the case is subs. 2 of s. 4, which 
enacts that — 

For the purpose of adopting in a district the system of rating on the un- 
improved value, or of discontinuing that system in a district where for the time 
being it is in force, the provisions' of sections thirty-nine to forty-seven hereof 
shall apply. 

In accordance with the provisions of those sections the requisite pro 
portion of the ratepayers demanded that a proposal to rescind the 
system of rating on the basis of the unimproved value be submitted to 
the vote of the ratepayers. This was done, with the result that then 
were 1,560 votes cast' for the proposal, 284 against the proposal, and 
there were also 26 informal votes. Section 44 (2) requires that the 
Chairman — that is to sav, the Mayor of the city — shall publish the result 
of the poll within the time and in the manner prescribed in the case of an 
adopting proposal, such prescription being contained in s. 42. The 
question whether or not the notice which was published is a valid notie 
is one of the questions that the Court is asked to answer. I shall con 
skier it later. 

Section 45 of the Act enacts that — 

If such rescinding .proposal is carried in any district, then, from and after the 
thirty-first day of March, succeeding the date. of the gazetting of the Chairman’ 
notice of the result of the poll, rates shall cease to be made and levied on the tm 
improved value, and shall be made and levied in the manner in which they wet 
made and levied before the adopting proposal was carried. 

(Prior to the adoption in Lower Hutt, before the district became a city 
of the system of rating on the unimproved value, the system in for 
was that of rating on the capital value.) 

After the gazetting of what. the local authority relies upon as tl 
notice publishing the "result of the poll for discontinuing the system 
the local authority proceeded to pass a resolution in purported pur 
suance of s. 4 (1) determining that in future the system of rating appliable 
to the city should be rating on the annual value. The question i 
whether that resolution is valid, and whether the system of rating in 
the Lower Hutt City is accordingly rating on annual value as from 
April 1, 1946. At first sight it would appear that, by virtue of s. 45 
; upon rates ceasing to be made and levied on the unimproved value 
after March 31, 1946, they were to be made and levied on the capital 
value-rating system, that, being the system which was in force before 
the adoption of the system of rating on the unimproved value. I have 
no doubt that that would be the position if nothing more were done, 
i but I think that as soon as the system of rating on the unimproved 
value is validly rescinded, s. 4 (I) may be read as if the words in 
parentheses, 44 other than a district wherein the system of rating on the 
“ unimproved value is in force/ 7 are omitted, so that the subsection 
then reads, ££ The local authority of any district may at any time by 
> A resolution determine whether the system of rating on the annual 
44 value or the capital value shall in future be in force in the district/ 7 
The resolution may be made 44 at any time/ 7 and, of course, is to operate 
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in future . I assume that, speaking generally, a resolution under s. 4 (I) 
would be passed to take effect at the following first day of April— that 
is to say, as from the commencement of the ensuing rating year. But 
that is not necessarily so : I assume that a resolution could be passed 
early in a rating year before the rates for that year were struck, and the 5 
rates for that year would then be made and levied in accordance with 

in a district where rating 
in such a district, even though a 
finding proposal might be adopted early in the rating year before 
lutes ^vere struck, the^ statute requires that for that year the rates 10’ 
AJ on the unimproved value. When a 
- : _l_i — or rather when the requisite 
given — the force of the system of rating 
is for all practical purposes spent, though 
rates may be made and levied under any other system 15 

■viz., March 31. 


the resolution. But that cannot be done 
on the unimproved value is in force : 
resci 

the rates 1 

must still be made and levied < 
rescinding proposal has been carried- 
notice to that effect has been 
on the unimproved value 

it is true that no 3 J v 

until after the expiration of the then current rating year— viz. , "March 31~ 

The effect is, of course, that no resolution by the local authority adopting 
either the capital- value or the annual- value system can become opera- 
tive before April 1. I think that the expression “ is in force 55 in the 
words in jjarentheses in s. 4 (1) means until the discontinuance of the 20 
rating on the unimproved value has been validly carried and notice 
thereof published as the statute requires. I think, therefore, that the 
words in s. 45, shall be made and levied in the manner in which they 
were made and levied before the adopting proposal was carried, 55 must 
be read subject to the power of the local authority under s. 4 (1) with 25 
the words in parentheses omitted, to determine by resolution whether 
• es\s em of lating is in future — that is to say, in the circumstances 
of this case as from the beginning of the next rating year— to be on the 
annual value or the capital value. On that view it follows that the 
resolution of the local authority now in question is authorized by law, 30 
provided that the previous proposal for the adoption of rating on the 
ummpioved- value system was validly rescinded. 

The ballot-paper did not strictly comply with the statute. The pro- 
posal weis described in the ballot-paper as a “ Proposal that the adoption 
... tie system of rating property on the basis of the unimproved value o* 

ootr , h r r^ ed in the Cit y of Lower Hutt.” That is what was ° 
contemplated by the provisions of s. 44 of the Rating Act, but that 

suhs°‘W bj S ' 72 , 0 ^ Statutes Amendment Act, 1941, by 

subs, i .of which i the proposal should have been described as “ A proposal 
to abandon the system of rating on the unimproved value.” How- an 

aUv ’tbo ff tk h < , ! , escri P t 'i on in the -ballot-paper complied substanti- 
ahy though not strictly with the statutory provision and that the 
divergence cannot be regarded as material. The real point on this 

T1mt C Vfh! ° aS - e iS W l etl ? er s - 44 (2) of tlie Act was complied with. 

, wblc ;^. re y ires tllat the Chairman shall publish 45 
in +nf 1 * S th ballot Wlthin the time and in the manner prescribed 

with it a wonlH « a ° Ptl f l S f oposaL , If that provision was not complied 
■with, it would appear that, notwithstanding the result of the noli the 
making and levvine- of rate* ™ ^ I., ° , , ’ tllG 
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of the Mayor. What was published was a notice signed by Mr. T. 6. 
Richardson, the substitute returning officer. Whatever may be said 
of this notice, it certainly was not strictly in order. It commences 
“ Pursuant to the provisions of s. 42 of the Rating Act, 1925/' It 
5 should have been expressed as given pursuant to s. 44 (2), not 42, though 
s. 44 (2), it is true, incorporates by reference s. 42. Then the notice 
says “ I hereby declare the above poll to have been carried.” The 
declaration should have been made by the 4 4 Chairman ” for the pur- 
poses of s, 44 (2) . But, as I have said, s. 44 (2) incorporates by reference 
10 the provisions of s. 42 which deals with the publication of the result of , 
a ballot for the adoption of the system of rating on the unimproved 
value, and it says — 


Within twenty-one days after the result of the poll has been ascertained the 
Chairman of the local authority shall cause a notice of the number of votes recorded 
15 for and against the proposal, as hereinbefore provided, to be published in the 
Gazette , and also in one or more newspapers circulating in the district ; and in such 
notice he shall declare the proposal to be carried or rejected, as the ease may be. 

It is curious that s. 42 should use the words “ the Chairman of the local 
‘'authority shall cause ... to he published ” while s. 44 uses the 
20 words “ The Chairman shall publish but it is difficult to see why in 
i he one case a notice should be published by the Chairman himself, while 
in the other it is sufficient if a notice is given by some one else by the 
y Chairman’s direction. In the present case the substitute returning 
officer deposes that he published the notice by the direction of the 
25 Chairman, though why the notice should not have said so, or why for 
that matter it should not have been under the hand of the Chairman 
himself, it is. difficult to understand. But it must be said that s. 44 
does not seem necessarily to require that the notice shall be signed by 
the Chairman. It does require, by reference to s. 42, publication (a) of 
30 the result of the poll — that is to say, the number of votes recorded for 
and against ; (b) within twenty -one days ; and (c) in the Gazette and in 
one or more newspapers circulating in the district. That is what is 
meant 1 think by the words “ within the time and in the manner, &c.,” 
in s. 44 (2). Those requisites were complied with. Every blunder 
35 has been made by the local authority and its officers that could be made, 
but, reading ss. 42 and 44 (2) together, and seeing that the notice is 
shown to have been published by direction of the Chairman and that it 
contains the information which the statute requires to be given, I think, 
though not without some hesitation, that there has been substantial 
40 compliance with the statutory requirements and that the blunders are 
therefore not fatal. 





If the resolution determining that the system of rating on the annual 
value shall be in force in the district as from April 1, 1946, is valid, as I 
have said I consider it is, it follows I think that s. 7 of the Act must be' 
45 read so as to be consistent with that result, and that accordingly the 
valuation list prepared and transmitted to the City Council on or before 
January 15, 1946, in accordance with ss. 7 and 8 is validly available for 
the carrying into effect of the resolution. 

I think that each of the three questions asked by the originating 
50 summons should be answered in the affirmative. 

• It was necessary for the plaintiff Corporation in its own interests 
to take these proceedings, and it must pay the defendant^ costs. 



BUTTEEWOETlfS LOCAL GOVERNMENT REPORTS 


Incidentally, it may be mentioned that during the argument some 
reference was made as to whether 4< rescinded ” or ie discontinued ” was 
the correct word that should have been used, but admittedly nothing 
turns upon that in this case. 

^ The poll was duly taken on September 8, 1945, and resulted as follows : 25 
For the proposal, 1,560; against the proposal, 284; informal, 26: 
Total votes recorded, 1,870. 

The returning officer and Town Clerk of the Hutt City was one 
Bertram Sinclair Knox, but owing to the indisposition of Mr. Knox, 
one Thomas Guy Richardson became the substitute returning officer 50 
of the plaintiff Corporation in respect of this poll. In an affidavit 
made by him he says : 

upon the instructions and by the direction of the Mayor I caused to be inserted 
AAy 1 ' e , New Zealand Gazette and in a newspaper circulating in the district on the 
Uth day of September 1945 a notice of the result of the poll and a declaration 35 
that it had been carried ... 

It is suggested for the defendant that that notice and declaration was 
not validly made. It reads as follows : — 

LOWER HUTT CITY COUNCIL.- 

"A 'Result or Poll. ■ 4Q 

Pursuant to the provisions of section 42 of the Rating Act, 3 925, 1 hereby give 
notice that a poll on the proposal that the adoption of the system of rating propert v 
on the basis of the unimproved value thereof be rescinded in Lie City of Lower 

Hutt, taken on Lie 8th day of September, 1945, the voting was as follows : 

y yVA A A- # For the proposal .. .. . . , 1,5(30 '■ . 4,- 

A ' • * Against the proposal . . . . . . ? 284 

A'fAyAAA ‘ Informal ' . ,, ' f A _ 26 ' ' 

T&h We iT 1 ’? 76 vot “ morQ favour of the proposal than against same, 

I hei eby declare the above poll to have been carried. 

Rated at Lower .Hutt, this 10th day of September, 3945. ■ rm 

AAV' A'. : 'f ■ ; .'A : '/ ; //'■’. ■ h : , ^ , T. G. Richardson, .A" ' T' ' 1 .A-A ^ 

;AA : . ^ , v , A.. : , h • : 'Sub. Returning Officer. 

It is claimed on behalf of the defendant that the poll is invalid 
r . res ^lt was not published in the manner prescribed by s. 42 

of the Rating Act, and that the time with in which that result could 55 
validly be published has expired. Section 42 reads : 
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Within twenty-one days after the result of the poll has been ascertained the 
Chairman of the local authority shall cause a notice of the number of votes recorded 
for and against the proposal, as hereinbefore provided, to be published in the 
Gazette , and also in one or more newspapers circulating in the district ; and in 
.5 such notice he shall declare the proposal to be carried or rejected, as the case may 
be. 

■ It is objected that the notice and declaration purporting to have been 

given was not signed by the Chairman of the local authority, but was 
signed by Mr. Richardson, the substitute returning officer of the plaintiff 
10 Corporation. It is submitted that the Chairman has no power of 
delegation, and that even if he had the power, the notice is not framed 
in such a way as to indicate that it was published under delegated 
authority from the Chairman. Although there was irregularity, in my 
view such is not fatal. 

15 By s. 2 of the Rating Act the word “ Chairman ” means, inter alia , 
the Mayor of a borough, and he it was who should have complied with 
the requisites set out 111 s. 42. The affidavit made by Mr. Richardson, 
already quoted, states that the publication of the result was “ upon 
“ the instructions and by direction of the Mayor/’ but the difficulty 
.20 in the ease is that nowhere in Mr. Richardson’s notice is that fact in any- 


wise stated. It is further submitted that as Mr. Richardson’s notice 
commences by stating that he is acting ‘ ■ pursuant to the provisions of 
“ section 42,” such is a sufficient indication to any one that the notice 
has been “ caused to be inserted ” by the Mayor. Even if it be per- 
25 missible for the Mayor to direct the Town Clerk or the substitute 
• returning officer to supervise the publishing of the notice, the declara- 
tion of the result of the poll must be made by the Mayor himself. In 
Mr. Richardson’s notice he takes it upon himself to declare the poll to 
have been carried. Various important results take place in conse- 


% 


30 quence of the Mayor’s declaration. 

In Leonard v. Salmon and Hauraki Plums County ( 1), the question 
arose as to whether the result of a poll authorizing the raising of a special 
loan under the Local Bodies’ Loans Act, 1913, had been properly published, 
and a petition for an inquiry into the taking of the poll was filed. The 
35 point in that case was as to whether a petition against the poll had been 
filed within the prescribed time, which time was calculated from the 
declaration of the result of the poll, and it was held that time ran from 
the public notification by the returning officer of the number of votes 
given for and against tlie proposal. By s. 12 of the Local Bodies’ 
40 Loans Act, 1913, it was provided that the Chairman shall send to the 
Minister a notice of the number of votes recorded for and against a 
proposal, and in such notice shall declare the proposal to be carried or 
rejected. That notice was given by the Chairman by giving the respec- 
tive numbers of the votes for and against the proposal, but he did not 
45 formally declare that the proposal had been carried. Stringer, J., 
held that the giving of the respective figures for the votes for and 
against the proposal was a sufficient declaration that the proposal had 
been carried by the requisite majority. That case was one relating, to 
a poll for a loan, and the declaration by the Chairman did not declare 
50 the poll was carried, but he did declare the number of votes for and 
against the proposal. Under that statute there was a duty cast upon 
the Chairman to send to the Minister a notice of the number of votes 
recorded for and against the proposal, and to declare the proposal to 
be carried or rejected as the case may be. The learned Judge, 
55 Stringer , J., considered under those circumstances that a declaration 

(1) [1922] N.Z.L.R. 1068. 
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of the votes for and against the proposal constituted a sufficient declara- 
tion of the result of the poll. That case was cited as one indicating 
that want of strict compliance with the precise terms of the statute 
was not fatal. 

Although not free from doubt, I think that the declaration in this 5 
present ease was not invalidly made. The consequences might be 
serious if the ratepayers were delayed in the making of a change in the 
rating system due to a mere blunder in the form of compliance with 
certain formalities. Although my view is that the declaration of the 
result of the poll is valid, still, I consider that ex abundanti cautela the 10 
irregularities should be cured under s. 99 of the Rating Act if possible. 

It was stated at the Bar that a promise has been given that if this poll 
is found to be irregular, such irregularities will be waived under that 
section. That answers the third question in the originating summons. 

1 answer that question first because it should have been the first 15 
submitted. 

The next question in the order for answering is question 1. On 
October 8, 1945, the Council of the plaintiff Corporation by a resolution 
determined that pursuant to s. 4 of the said Act the system of rating- 
on the annual value should in future be in force in the said city, and a 20 
copy of that resolution is as follows : — 

It was resolved on the motion of His Worship the Mayor, seconded by 
Councillor Gregory, — 

“ That the Lower Hutt City Council, being a local authority of a district in 
“which the system of rating on the unimproved value is not in force, by resolution 25 
<£ determines that in future the system of rating applicable to the City of Lower 
44 Hutt shall be on the annual value.” 

The form of this resolution is misstated in question 1 of the originating 
summons. It is there stated that the resolution determined that the 
system of rating on the annual value u shall be in force in the. district 3Q 
“ as from the first day of April , 1946” If the resolution had been in 
that form, the City’s position in respect of that resolution would have 
been, I think, immune from attack. I consider that the resolution as 
actually passed is a nullity. Had it been in the form as misstated 
in the first question in the case, then, in my view, it would have been 35 
unquestionably valid. I shall amplify that point later on. 

On November 16, 1945, the Council, pursuant to s. 8 of that Act, 
appointed a valuer, and on the same day he duly made and subscribed 
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In s. 4 of the Rating Act, 1925, three systems of rating are referred 
to, these being rating on (a) annual value, (b) capital' value, and (c) un- 
improved value. 

As before indicated, the Lower Hutt City originally used the system 
5 of rating on the capital value, and it continued using that system till 
it, pursuant to a vote of ratepayers, changed to the unimproved- value , 
system in the year 1921. Thereafter it used the unimproved- value 
system until it proceeded last year to change it for the third method of 
rating known as the annual- value system. The first question asked in 
10 this summons involves an examination of the steps taken by the Hutt 
City Corporation to change from the unimproved- value system to the 
annual-value system. Although it is possible for a direct change to 
take place from the capital- value system to the unimproved- value 
system or vice versa , it is not possible to accomplish a change from the 
15 unimproved- value system to the annual- value system without at least 
a nominal reversion, say for a day, to the capital- value system. 
Section 4 of the Rating Act, in effect, prevents a direct change from 
unimproved to annual value, because it forbids a local body in whose 
district the unimproved- value system is in force from passing a resolu- 
2Q tion to effect a direct change. A change to the unimproved- value 
system of rating requires the approval of a poll of ratepayers, and having 
once adopted that system a change back to rating on capital value also 
requires the sanction of a poll of ratepayers. 

The first thing such a local body must do is to obtain a poll of rate- 
25 payers by the necessary majority of votes to authorize the discontinu- 
ance of the unimproved- value- rating system. And the effect of the 
due carrying of a poll authorizing such a discontinuance is clearly set 
out in s. 45 of the Rating Act. It reads as follows : — 

If such rescinding proposal is carried in any district, then, from and after 
30 the thirty-first day of March succeeding the date of the gazetting of the Chairman’s 
notice of the result of the poll, rates shall cease to be made and levied on the un- 
improved value, and shall be made and levied in the manner in which they were 
made and levied before the adopting proposal was carried. 

Assuming the poll to be validly made, or (if invalid) assuming that 
35 invalidity to have been cured, there is a dispute between the parties 
as to the effect of the resolution of October 8, 1945. The dispute is as 
to the moment of time from which the resolution became operative. 
For the defendant it is claimed that such a resolution could not become 
operative or of any legal effect until April 1, 1946. The City Council 
40 disputes that view, and claims that there is a certain operative effect, 
the details of which I shall endeavour to explain. To resolve this 
dispute involves, first, an examination of the relevant provisions in the 
Rating Act, 1925, the first of which are ss. 3 and 4 of that Act. 

Section 3 refers to three systems of rating, as already detailed. At 
45 the time of the taking of the poll already mentioned, the system in opera- 
tion at the Hutt City was rating on unimproved value. Having got 
a poll discontinuing rating on unimproved value it was desired to take 
the necessary steps to adopt rating upon the annual value. As already 
indicated a change of the method of rating from unimproved value to 
50 capital value, or vice versa , can be comparatively easily done, provided 
the necessary poll of the ratepayers authorizes a change, and the scheme 
of the Act is that if it is desired to change from the unimproved- value 
system to the annual- value system, then that change can only be accom- 
plished in the case of a local body which has adopted the system of 
55 rating on unimproved value (as was the position here) by first obtaining 
authority from the ratepayers to discontinue the unimproved- value 
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system. Assuming for the purpose the validity of the poll, then the Hutt 
City Corporation has so far progressed upon its journey to annual 
value by having obtained the consent of its ratepayers to discontinue 

its present system. ' „ r - 

Next we turn to s. 45 (already quoted), as to the effect of a rescinding 5* 
proposal having been carried as is the position here. The system of 
rating originally followed in the Hutt City was rating on capital value, 
but as already ‘stated the City, when it was a borough, changed in the 
year 1921 to" the unimproved-value system. Consequently, therefore, 
s. 45 requires that from and after the gazetting of the result of the poll 10 
the borough must continue rating upon the basis of unimproved value 
until March 31, 1946. Thereafter, pursuant to s. 45, as from April 1, 
1946, the city reverts to the capital-value system. 

As already indicated, the ratepayers of Lower Hutt had been promised 
that the basis of rating to be substituted for the unimproved-value basis 15- 
was to be rating upon the annual value. I repeat that all that it can 
accomplish by a valid resolution passed on October 8, 1945, would be 
one making rating upon annual value operative only as from April 1, 
1946. If, therefore, the question were asked (as it is asked in this appeal) , 
what was the system in operation between the date of the poll and the *20 
thirty-first day of March, 1946, unquestionably the answer would be 
that it was rating on the unimproved-value system, because it is 
abundantly plain from s. 45 that the poll discontinuing that system 
is effective only from and after March 31, 1946. Section 45 makes 
it plain that once the discontinuing poll is carried, then as from April 1, 25 
succeeding that poll, the capital- value system automatically comes into 
being, because the capital-value system was the system in operation in 
the year 1921 immediately before it changed to the unimproved- value 
system. 

Considerable argument was submitted to us, aimed at putting a 30- 
gloss upon s. 45, by somehow bringing in by means of the resolution 
of October 8, 1945, an implication in favour of the existence of rating 
on annual value to a limited degree ; but, in my view, the meaning of 
s. 45 is plain, and there is not the slightest doubt that until March 31, 
1946, the Hutt City was “a district wherein the system of rating upon 35 
“ the unimproved value 5J was in force. Those words are taken from 
s. 4 (1) of the Hating Act, and in relation to this matter that section is 
of great importance. It reads : 

The local authority of any district (other than a district wherein, the system 
of rating on the unimproved value is in force) may at any time by resolution deter- 40 
mine whether the system of rating on the annual value or the capital vahie shall 
in future be in force in the district, and any such resolution may from time to time 
be rescinded and a new resolution passed. 

Section 4 is the section which authorizes and provides the method of, 
inter alia , discontinuing or adopting the system of rating on unimproved 45 
value. Had it not been for the exception embodied in s. 4 (1) above 
quoted, then it would have been possible to make a direct change from 
annual value to capital value, or vice versa , and one reason why that 
special exception was inserted in that subsection is that, as will be seen 
by reference to s. 8, the valuation roll which is used for rating by local 50 
bodies rating on the capital value or unimproved value is a roll supplied 
by the Valuer-General under the Valuation of Land Act, 1925, but 
when we look at s. 7, it will be seen that where the system of rating on 
the annual value is in force, a valuation is to be made as later provided 
in the Rating Act. The machinery for making the roll to be used 55 
where annual value is in vogue is set out in ss. 8 to 37 of that Act. 
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Those sections contain a complete code for the making of a valuation 
list by a valuer or valuers appointed by the local body, and provide 
also for the ultimate moulding of that valuation list into a valuation 
roll after a specially constituted Assessment Court has dealt with all 
5 objections thereto. ■ . 

In the case of municipalities using the unimproved-value or capital- 
value system, they obtain their valuation roll ready-made from the 
Government Valuation Department. 

For the purposes of this judgment, importance attaches to the fact 
10 that the valuation roll which is used for rating on the annual value is 
brought into being by the local body itself, and all disputes as to values 
are settled by a Court, the Judge of which is a Magistrate exercising 
jurisdiction within the district, and of the two assessors constituting the 
remaining members of that Valuation Court, one of them is to be 
15 appointed on the recommendation of the local authority. 

Mr. Sim submitted to the Court at some length an argument that 
the words “ is in force 55 in s. 4 had a dual meaning — namely, “ in force ” 
for present rating purposes, or “in force ” only for future rating 
purposes — ancl he claimed that those words in s. 4 (I), winch subsection I 
20 have cpioted in full, are used in the second sense, and he endeavoured to 
persuade the Court that if that meaning w r as adopted, as he claimed it 
must be, then the bracketed exception in s. 4 (1) would become inapplicable 
to the Hutt City, and the effect of that would be to get rid of the 
exception in s. 4 (1), and thus permit the Hutt City to pass the resolution 
25 contemplated by s. 4 (1), notwithstanding that the City would, until 
March 31, still be rating on unimproved value. A resolution to that 
effect was purported to have been passed by the Council of the Hutt 
City on October 8, 1945(2). I entertain no doubt that s. 4 (1) means 
and w r as intended to mean that any local body using the unimproved- 
30 value system of rating cannot, while that system is in force, validly 
alter its system to the "annual- value or the capital-value system without 
the imprimatur of another poll of ratepayers, ancl the words “ in force ” 
mean the period up to which it is entitled to and bound to use the 
unimproved- value system of rating. 

35 Turning to s. 45 again, that section means no more and no less than 
that if a rescinding proposal is carried that rescinding proposal becomes 
operative only to change the system of rating as from March 31 next 
succeeding the declaration of the result of the poll. It is to be observed 
that any borough desirous of making the change necessary to bring in 
40 rating on the unimproved- value basis would have to comply with all 
the procedure provided by ss. 39 to 47, and by s. 43 the same result 
as mutatis mutandis is provided in s. 45 is attained. That means that 
notwithstanding a successful poll to adopt unimproved value, it is not 
until after the thirty -first day of March succeeding the gazetting of the 
45 result of such a poll that rates must be made and levied on the un- 
improved value. Thus it is that s. 43 and s. 45 is each the complement 
of the other. 

I am clearly of opinion that although the resolution purporting to 
adopt annual value was passed on October 8, 1945, the system of rating 
50 on unimproved value must remain in force and operative as contemplated 
by the exception in s. 4 (1), and accordingly, therefore, that system 
remains operative and thus “in force” up to and including March 31, 
1946. Actually that resolution in effect recites that the unimproved- 



and the fact that they so recite cannot give them jurisdiction to pass 
by means of a resolution to change to annual value, the passing of 
which is forbidden in effect to all boroughs using the unimproved-value 
system. X V 

Although the resolution of October 8, 1945, is, in my view, nugatory 5 
as already explained, nevertheless immediately rating on capital value 
has become in force and operating in the city by reason of the carrying 
of a poll to discontinue the unimproved- value system, then under s. 45 
the exception already referred to under s. 4 (1) of the Rating Act is no 
longer a bar to the city passing a resolution determining* that the system 10 
of rating on the annual value shall be in force in the district. In other 
words, the resolution of October 8, 1945, if it had been passed on April 1, 
1946, or although passed on October 8, 1945, had been expressed to 
become operative only on and after that date, would have been a valid 
resolution. True, s. 7 of the Act requires that a valuation roll shall be 15 
made. Rut that is a job that takes time — it may take some months, 
and a good deal of preparation — and 1 can see nothing in the Act to 
forbid the Council getting ready for the change to annual value at the 
earliest moment it is legally possible for it to make such a change. 
Indeed s. 4 (1) of the Act contemplates that the resolution to change 20 
to annual value will be operative in futuro because it uses the words 
v shall in future be in force in the district.” Valuation rolls may be 
made either annually or triennially, the latter of which looks somewhat 
to the future. There is a difference between a valuation list and a 
valuation roll. The former is what the valuer prepares, and he may 25 
be working on it for months getting ready for the time — January 15 — 
when he has to produce it. The valuation roll, upon the other hand, 
is what is produced by the Assessment Court after it has sat and heard 
and determined all objections : see s. 33. If the valuation list is not 
duly produced by the valuer, then s. 31 empowers the Assessment Court 30 
to appoint valuers and prescribes the formalities there required. This 
indicates that a valuation list may be produced later than the statutory 
date. Thus it is plain that the non-production of a valuation list on 
due date is not fatal and it is clearly curable. 

The matter of making rates is also a lengthy business, and full of 35 
formalities running well into any rating year before the rate can be 
demanded. 

2 have already referred to the machinery provided for the appoint- 
ment of valuers and so on, and we learn from the case that a valuer 
was, pursuant to s. 8, purported to have been appointed on November 49 
16, 1945. I can see no legal objection to such an appointment being 
made in advance and the work being done by him. 1 do not overlook 
the fact that the resolution of October 8, 1945, is, in my view, nugatory, 
but the whole of the ratepayers of the Hutt knew that the poll — whether 
legally declared or not— had expressed the voice of the requisite majority 45 
of the ratepayers of the city. 

It is regrettable that the formalities called for by the statute have 
not been observed in respect of the resolution to bring in annual value, 
but there is much to be said for putting the blame on the statute or 
statutes. 50 

The initial errors into which, in my view, the advisers of the Council 
fell were, first, the form of the declaration of the poll ; and, secondly, 
the failure to make the resolution of October 8, 1945, operative only 
as from April 1, 1946. As earlier indicated, my view is that the 
irregularities regarding the declaration of the result of the poll can be 55 
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overlooked, but for abundance of caution should be validated. But 
as to the resolution of October 8, 1945, there is no means short of 
statutory validations whereby the borough can set back the clock so 
as to make its nugatory resolution effective to have operation in respect 
5 of a time which is now some two and a half months past. That can 
only be done by statute. 

We must commence from this point that there can be no doubt 
that the ratepayers have validly expressed their will, and that expression 
must, if possible, be given effect to. It would be a grave injustice to 
10 the great majority of the Hutt ratepayers if their expressed determina- 
tion, as indicated by their votes validly cast, is to be set at nought owing 
to legal difficulties in a statute, or rather more than one statute, which 
are by no means easy to understand, and there are also pitfalls which can 
easily be stepped into. 

15 What is to be done, and what can be clone ? The technical mistakes 
relating to the formalities of the declaration of the result of the poll 
because being innocuous will need no special repair except possibly 
for abundance of caution. The next error is that of purporting to make 
the change immediately to annual value by the resolution of October 8, 
20 1945, and the putting in of an incorrect recital. That motion purports 
to have only future operative effect, and if it had been expressed to 
have made that future effect not to begin till April 1, 1946, the resolution 
might have had a chance of survival, notwithstanding its incorrect recital. 
But those two blots were, I think, fatal to that resolution, and the only 
25 way, short of statutory corrections and validation, would be to start 
afresh with a new resolution to bring in annual- value rating forthwith. 

If the Council had been advised to act with abundance of caution, 
it could have waited until April 1, 1946, to change from capital value 
to annual value, and in the meantime gone ahead with its preparations 
30 for the providing of the necessary valuation roll. The statute (s. 8 (4) ) 
requires a valuation list to be made before January 15, and s. 15 
requires that .list ro he open for inspection till February 15,. with public 
notice thereof once a week. The right of inspection is given to all 
ratepayers. In order to be in time to fulfil those requirements, it had 
35 to commence on its valuation duties and its deposit of the valuation 
list long before April 1, which was the date when the changed system 
to capital value became operative. The earliest date that it could 
change the capital- value system to annual value was April 1, 1946. 
All those matters presented legal difficulties, and, looking back, I con- 
40 skier that the least risky course would have been to have passed the 
resolution, to change from capital-value to annual- value rating on 
October 8 last, but making it plain that such resolution was not to be 
operative until April I, 1946. They could at once have proceeded 
(as apparently they did) with the fulfilment of the various statutory 
45 requirements as to the making of a valuation roll in anticipation of the 
coming into force on April 1 of the capital- value system as provided by 
s. 45. " It was the hurdle provided by the fixed dates already indicated 
that made the Council take precipitate action. Section 31 makes 
plain that that delay is curable if it is desired to pass a fresh resolution 
50 now. The preparation of validating legislation will require great care 
add expert advice, and possibly consultation with the Law Drafting 
officers. 

I suggest the following answers to the questions propounded : — 

Question 1 : The answer to this question is “ Yes”; but I must 
55 add that the question as framed is based upon imaginary facts. The 
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statement is not correct that the Council validly determined 
annual- value rating should be in force “ as from the first day of April , 

« 19461 s Moreover it erroneously recited that the unimproved- value 
system was is in force ” in the Hutt City at the date of the passing of 
the resolution of October 8 . ... ^ 

Question 2 : My answer to that question is that if the poll had been 
validly declared, as I think it was, and if the resolution of October 8, 

1945, had been framed to be operative only from and after April 1, 

1946, then the steps taken to prepare a valuation list and the depositing 

of the same would, in my view, have been valid. The facts in relation 10 
to the lengths to which the Council went in relation to completing the 
valuation list and the valuation roll are not stated. I repeat that, 
in my view, the Council could have validly completed several steps 
towards bringing in annual-value rating as from April 1. I have already 
explained the difference between a valuation list (s. 8 (4) ) and a valuation 15 
roll (s. 33). This question speaks of a valuation u roll 55 when obviously 
it is a valuation list that is referred to. 

Question 3 ; My answer to this is “ Yes.” 

Johnston, J. I have had an opportunity of reading the judgment 
of Cornish , J.(l), and for the reasons given by him I think each question 20 
raised should be answered in the affirmative. 


Fair, J. Before the year 192Tthe system of rating in force in the 
Lower Hutt Borough was rating on the capital value. In that year, 
the system was duly changed to rating on the unimproved value. 
Pursuant to a poll duly taken on September 8, 1945, the system of rating 25 
on the basis of the unimproved value was, on September 10, 1945, 
declared by the substitute returning officer to have been rescinded. 

On October 8, 1945, the Council of the Lower Hutt City by resolution 
determined, professing to act under the powers in s. 4 of the Rating Act, 
1925, that the system of rating on the annual value should in future 30 
be in force in the said city. On November 16 it appointed a valuer 
pursuant to s. 8 of that Act, who duly prepared and signed a valuation 
list in the prescribed form and transmitted it to the Council before January 
15, 1946. Thereafter all matters necessary to enable a rate to be made 
and levied on the annual valuation were done and all necessary steps 35 
taken to comply with the provisions of the Act were taken. 

Subsequent thereto, the Town Clerk was informed that a number 
of ratepayers questioned the validity of the proceedings taken to enable 
the rate to be made and levied on the system of rating on the annual 
value of the property in the city, and stated that power to do so would 40 
be challenged in the Court. The City Council, therefore, issued an 
originating summons under the Declaratory Judgments Act, asking 
the Supreme Court to determine whether such power existed. That 
summons was removed into this Court. 

The first question asked in it involves a determination as to the 45 
meaning of the words “ other than a district wherein the system of 
“ rating on the unimproved value is in force ” in s. 4 (1 ) of the Act. That 
subsection reads as follows : — 

4. (1) The local authority of any district (other than a district wherein the 
system of rating on the unimproved value is in force) may at any time by resolu- 50 
tion determine whether the system of rating on the annual value or the capital 
value shall in future be in force in the district, and any such resolution may from 
tune to time be rescinded and a new resolution pa-ssed. 

; . 

(1) Post, p. 73, 1. 15. 



This question requires to be determined on the assumption that the 
poll was duly taken and the steps required by the Act to be taken in 
respect of it were effective to satisfy the requirements of the Act. Upon 
that assumption s. 45 comes into operation. That section provides as 
5 follows : — 

45. If such rescinding proposal is carried in any district, then, from and after 
the thirty-first day of March succeeding the date of the gazetting of the Chairman’s 
notice of the result of the poll, rates shall cease to be made and levied on the 
unimproved value, and shall be made and levied in the manner in which they were 
20 made and levied before the adopting proposal was carried. 

Plainly this section continues the operation of the system of rating 
in force at the time the proposal for rescission was being considered until 
March 31 next succeeding the gazetting of the notice. Therefore, 
that system remains “ in force” until that date. It is equally clear 
15 that from that date onwards the city would be required to revert to 
rating on the capital value until that was changed either to rating on 
the annual value or the unimproved value. A change to the capital 
value involves no special measures on the part of the local body con- 
cerned for, by s. 6, the valuation roll supplied by the Valuer-General 
20 under the Valuation of Land Act, 1925, is the valuation roll for rating 
on the capital value. A change to rating on annual value, however, 
requires a special valuation of such annual values to be made, and s. 8 
and ss. 15 to 34 make elaborate provisions with reference to it, to some 
of winch I shall refer specifically later. The whole purpose of them, 
25 however, is to enable a local body and any persons aggrieved and rate- 
payers to be informed on, and thereafter, if they so desire, to challenge 
the correctness of such valuations. The provisions are based on the 
assumption that the valuations are to be used in respect of rating for a 
rating year commencing about the first of April. This is shown by the 
.30 feet that every objection is required to be delivered at the place of 
sitting of the Assessment Court set up in the Act on or before February 15. 
It would appear that unless the valuation list is prepared before January 
15 (s. 8 (4) ), and deposited at some convenient place to be publicly 
notified by the beginning of February (s. 15) in a year when valuation 
35 is required to be made, the valuation roll may not be lawfully used by 
the local body as the basis of its valuation for that year. These matters 
are adverted 'to to show the necessity for taking steps well before March 
31, where it is necessary to |>repare valuation lists in a district where 
there is in existence no valuation roll that can be used, as in the present 
40 case. 

The objection raised to the Councils resolution to adopt The system 
of rating on the annual value is that it is debarred from doing that by 
the words I have quoted from s. 4, which excludes that power in the 
case of a district “ where the system of rating on the unimproved value 
45 is in force." It is clear that, by virtue of the provisions of s. 45, rating 
on unimproved value was 6£ in force” in the Lower Hutt City until 
March 31, 1946, and so was in force when the resolution was passed. 
The words under consideration, if read without a consideration of the 
machinery of the Act and their purpose, would appear, / prima facie , 
SO not to authorize the passing of the resolution prior to March 31, 1946. 
The result of this construction would be that the resolution could not 
be passed until after that date, and owing to the provisions regarding 
the preparation of the valuation roll to which I have referred, and the 
dates fixed for the steps with regard to it, rating on annual value might 
55 not be able to be validly brought into force until the year commencing 
April 1, 1947. 
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the powers given it after the poll, by s. 4 (1). It would also necessitate 
the city being obliged to strike a levy of one year’s rates on the basis 
of the capital value before commencing its rating on the annual value. 
These seem such arbitrary and anomalous results as to make it unlikely 5 
that the prima facie meaning of the words of the subsection, when read 
alone, is the proper meaning to be given to them. There is no reason 
to be found in the statute, or elsewhere, for considering that the Legisla- 
ture intended to impose any such delay or condition before immediate 
effect could be given to the ratepayers’ wishes. On the contrary, 10 
■s, 4 (1) expressly and clearly intends to sanction the change from the 
system of rating on the capital values to the system of rating on annual 
values or vice versa upon the decision of the governing body of the district, 
involved, and that without any poll or any special formalities other than 
those involved in the preparation of a special roll for rating on annual 15 
values. For a change to or from unimproved value to a different system 
of rating, a poll and much more elaborate steps are required. As rating 
on unimproved value was introduced only in 1896, it may well be that 
the introduction or abandonment of what was then a new and novel 
system was intended to be protected against hasty and short-term 20 
decisions by a snap or bare majority vote of the Council of a district, 
and that it w r as only to be introduced or abandoned after an opportunity 
for careful consideration by, and a determination at a poll by, the whole 
body of ratepayers affected. 

There are no such safeguards imposed on a change from the annual 25 
to the capital system or vice versa . There is no indication that one 
rather than the other of these two systems was considered the more 
desirable: nor is there any indication that any checks or safeguards 
as to a decision b t y the Council were required. It seems, therefore, 
that if it was intended that there should be a delay of a year before a 30 
city or borough whose system of rating was originally on capital values 
could be changed to rating on annual values, it was not expressed in any 
explicit, or indeed, in any implied terms by the Legislature. If that 
situation does exist, it must be owing to the fact that these few words 
in parentheses in s. 4 (1) cause that result. 35 

That it was probably unintended seems to be shown by the fact 
that there is no such delay or obstacle in changing directly from un- 
improved to capital value, for no special valuation roll has to be pre- 
pared in that case, and the 'resolution may be passed and become effective 
after April 1 in the rating year in and in respect of which the rates have 40 
to be levied. It is confirmed, too, by the fact that the change could 
probably have been made after the second of April if the valuation roll 
prepared for the first year’s levy on that system can be prepared and used 
before the resolution of the Council as to the system of rating is made. 
That no safeguards were considered necessary in respect of the adoption 45 
of rating on annual values or a reversion to it, and that a necessary delay 
for a year would be anomalous, seems shown by the. fact that there 
is no such delay where the system in force in the district before that 
upon unimproved values was adopted was rating on annual values, 
for there is an immediate reversion to it. 50 

In such a case such reversion seems to imply that valuation rolls 
should be prepared prior to April 1 and that they are effective and 
valid. That, I think, shows beyond doubt that s. 7 of the Act and the 
succeeding sections authorize the preparation of such a roll prior to the 
rating year in which it is to be used. It would be unreasonable if, 55 
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(2) The Chairman shall publish the result of the poll within the time and in 
the manner hereinbefore prescribed in the case of an adopting proposal. 

The time and maimer for the publication of the result of an adopting 
proposal is prescribed in s. 42, which reads : 

42. Within twenty-one days after the result of the poll has been ascertained 5 
the Chairman of the local authority shall cause a notice of the number of votes 
recorded for and against the proposal, as hereinbefore provided, to be published 
in the Gazette , and also in one or more newspapers circulating in the district ; and 
in such notice he shall declare the proposal to be carried or rejected, as the case 
may be. / ‘ . 10 ' 

It is first to be noted that the word 44 publish ” in s. 44 (1) would 
mean, if it stood alone, “ cause to be published 55 ; and this meaning 
is confirmed by the express provision in s. 42. The facts in evidence 
before the Court show that th<3 Mayor complied literally with every 
requirement in s. 42, except that he did not declare that, as a result of 15 
the voting, the poll had been carried. The substitute returning officer 
under his directions and upon his instructions did this. 

The question then resolves itself into whether this omission renders the 
notice wholly ineffectual to bring into operation the provisions of s. 45. 

Some indication as to the relative importance to be attached to the 20 
notice, as contrasted with the declaration that the proposal is carried, 
may be gathered from the fact that s. 45 refers to 44 the gazetting of the 
44 Chairman’s notice of the result of the poll 55 ; although I do not over- 
look the fact that s. 42, read literally, directs that the notice is to contain 
a declaration by the Mayor that the poll is carried. 25 

Such a declaration seems really only intended to add an appropriate 
conclusion and formal authorization to a notice that has already effected 
every substantial purpose for which publication is required. For, 
if the Mayor causes the number of votes to be published in the Gazette 
and another newspaper, that must necessarily imply that he considers 30 
the poll to have been regular and in accordance with law. Section 45 
refers to the result of the poll being ascertained and s. 42 to it being 
carried . The publication of the result having been done with his 
authority, and apart from his declaration in the manner prescribed, 
the case falls, I think, within the principle of the decision in Leonard 35 
v. Salmon and Hauraki Plains County {1). True, there the returning 
officer had his name published with the notice, but in this case the 
signature by the substitute returning officer was a clear indication of 
official authentication — not required by the section — of the voting : 
and having regard to the voting, 1,560 for the proposal and 284 against, 40 
it is inconceivable that any ratepayer could have had any doubt that it 
was carried. That would be true in practically every poll on such an 
issue which, as every one knows, is generally a matter of discussion and 
personal interest by those voting. Moreover, the word 44 declare 55 
may mean in this context 44 cause to be declared. 55 These consider- 45 
ations show, in my opinion, that so far as this requirement in the form 
of the. notice is concerned the section is directory. To hold otherwise 
in this, and other cases, would prevent the ratepayers 5 decision being 
given effect to owing to failure to comply with a requirement intended to 
add formality to a notice already clear, adequate, and issued by 50 
authority. 

This construction seems confirmed, too, by the general principle of 
interpretation applicable to such provisions. That is set out in Maxwell 
— 41 - Interpretation of Statutes, 7th Ed. 321, 323-24. It is said in 
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Where the provisions of a statute relate to the performance of a public duty, 
and the case is such that to hold null and void acts done in neglect of that duty 
would work serious inconvenience or injustice to persons who have no control 
over those entrusted with the duty, and at the same time would not promote the 
$> main object of the Legislature, such provisions should be construed as being 
directory only and not imperative. 

This passage is taken verbatim from the judgment of the Privy Council 
in Montreal Street Railway Co. v. Normandin(2). It seems to apply 
with full force to the result of a poll which is declared by the returning 
10 officer, and as to Which all the ratepayers, being the persons concerned, 
have the right to vote, and must have had full information and an adequate 
knowledge as to the results of it being carried. 

I think, therefore, that the notice was a sufficient compliance with 
s. 44 (2) and the notice was effective for all purposes. 

15 Cornish, J. Section 3 of the Rating Act, 1925, is its follows : — 

The system of rating (whether on the annual, the capital, or the unimproved 
value) which is in force in each district on the coming into operation of this Act 
shall continue until altered under the provisions of this Act. 

Section 4 (1) of the Act provides that — 

2Q The local authority of any district (other than a district wherein the system of 
rating on the unimproved value is in force) may at any time by resolution determine 
whether the system of rating on the annual value or the capital value shall in 
future be in force in the district . . . 

Section 4 (2) enacts that — 

25 For the purpose of adopting in a district the system of rating on the 
unimproved value, or of discontinuing that system in a district where for the time 
being it is in force, the provisions of ss. 39 to 47 hereof shall apply. 

(These last-named sections require a poll of ratepayers for the purposes 
mentioned in the subsection.) 

30 These provisions of the Rating Act are machinery created by the 
Legislature for the purpose of facilitating local taxation. Their purpose 
is to enable owners or occupiers of real property in the various districts 
of New Zealand to choose the system on which domestic taxes shall be 
levied, and to change that system when they wish to do so. 

35 The Legislature is indifferent as to which system of rating any 
district chooses to adopt. Its only concern is to provide machinery 
by means of which the will of the ratepayers (or their representatives, 
the local authority) may be expressed and made effective. 

Examination * of the sections quoted above shows that any 
40 41 determination ” of a local authority is directed to the future, and the 
future only. It is not intended to become operative at the moment 
when it is made. The system of rating that is in force at the time of 
the determination must run its course. Only when the current rating 
period has expired will the determination become effective. The future, 
45 not the present, is under the control of the local authority. But this 
control is not unlimited. If there be a question whether the system 
of rating on the unimproved value is to be in force in future, only the 
ratepayers' decision can settle that. And that system will be in force 
in future if the ratepayers decide (a) that it shall be adopted in place of 
50 rating on the annual or the capital value, or (b) that, having been pre- 
viously adopted, and being now in force, it shall continue to be in iorce. 
The second case will occur when a proposal to discontinue the system 

has been defeated at a poll. , 

In a district in which rating is, for the time being, on the unimproved 
55 value, these alternatives in respect of the future exist : (a) The system 
will be in force "in future Le., after the current rating period has 
ended. This is because it has either not been challenged, or has survived 

(2) [1917] A.C. 170, 175. 
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a challenge, (b) The system will not be in force “ in future 55 because 
the ratepayers have so decided. A challenge has succeeded. In such 
a case, the only future possibilities are rating on the annual value and 
rating on the capital value. Between these, the local authority is 
competent to decide. In my opinion, the words in parentheses in s. 4 (1), 
“ other than a district wherein the system of rating on the unimproved 
value is in force/ 5 are not intended to withhold from the local authority 
power to make such a decision. All that they mean is that the local 
authority may not make a determination in the first of the alternatives 
I have mentioned above. A local authority may legislate for the future 
rating of a district, provided it does not purport to adopt or to abandon 
that system. Only the body of ratepayers may decide to do either of 
these. But, if the future is unencumbered by the system of rating on 
the unimproved value — if this system has been eliminated from the list 
of future possibilities so that the field of choice is narrowed to, rating 
on the annual value and rating on the capital value — then, in such a ease, 
there is nothing to prevent the local authority from determining by 
resolution which of these two systems of rating shall prevail. 

In my opinion, the words in parentheses in s. 4 (1) should be read, 
thus: “other than a district wherein the system of rating on the 
unimproved value is to be in force 55 (in future). I think that such a 
reading is necessary if effect is to be given to the purpose of the sections 
that I have quoted. To read them literally in the present tense would 
be to inflict on a local authority a purposeless disablement. 

When, therefore, the City Council of Lower Hutt determined by 
resolution that the system of rating on the annual value should come 
into force “ in future/ 5 it made provision for a future that was clear of 
rating on the unimproved value. The clearing had been done by vote 
of the ratepayers. The Council did not tamper or interfere with the 
system of rating on the unimproved value either in the present or for the 
future. Its resolution was directed to a period of time when, as the 
result of the poll already held, rating on the unimproved value should 
have spent its force in the district. That period began on April 1, 1946. 
When, therefore, the Council determined that the new system of its 
choice should come into force “ in future,” it determined, in effect, 



COURT OF APPEAL, 


“ force ? ” any answer given must-— if it is to be complete— state that 
these were made and levied according to the system determined upon 
from time to time by resolution of the Council. No adequate descrip- 
tion of “ the manner 55 in which they were made and levied could omit 
5 reference to the means by which either of the two possible systems was 
brought into operation. 

When, therefore, rates ceased to be made and levied on the basis 
of the unimproved value, and when, immediately thereafter, they came 
to be made and levied just as they used to he made and levied before 
10 rating on unimproved value was adopted, it follows that they then fell 
to be made and levied pursuant to resolution of the Council. * If, when 
the moment of change-over arrived, there was in existence a resolution 
of the Council covering the needs of the new situation, so much the 
better : the rates would then be made and levied in accordance with the 
15 system adopted and approved by that resolution. In my opinion, 
therefore, the resolution of the City Council of Lower Hutt, passed in 
anticipation of its becoming operative as soon as resolution by the local 
authority should become the determinant of rating, was within the 
power of the Council ; and was effectual to establish annual value as 
20 the basis of rating from the moment that the rejected system expired. 

I have so far assumed that the result of the rescinding poll was 
published in accordance with the requirements of the statute. If not, 
it may be that the system of rating on the unimproved value was not 
effectually terminated. In reference to a rescinding poll, s. 44 (2). 
25 of the Rating Act, 1925, states that — 

The Chairman shall publish the result of the poll within the time and in the 
manner hereinbefore prescribed in the case of an adopting proposal. 

And s. 45 provides that if a rescinding poll is carried in any district, 

then from and after the thirty-first day of Marcli succeeding the date of the 
30 gazetting of the Chairman's notice of the result of the poll, rates shall cease to be 
made and levied on the unimproved value, ... 

In the present case, the official who actually signed the gazetted notice 
was not the Chairman or Mayor, but a gentleman described as the 
e - substitute returning officer .” For that reason, it is contended that the 
35 notice was not a “Chairman’s notice,” and that the condition of the 
termination of rating on the unimproved value was never fulfilled. In 
my opinion, this contention is not well founded. 

' The duty cast upon the Chairman in the case of a rescinding poll is 
substantially the same as in the case of an adopting poll. In the latter 
40 case, s. 42 requires that the Chairman “ shall cause to be published ” in 
the Gazette a notice of the number of votes recorded for or against the 
proposal, and the fact that the proposal has been carried or rejected. 
Such an announcement is a “ Chairman’s notice ” (s. 43) and, from and 
after March 31 succeeding its gazetting, rates shall be made and levied 
45 on the unimproved value. 

In my opinion, there is no difference of substance between a notice 
that has been personally signed by the Chairman and one that has been 
signed (as was the notice in this case) with his authority and on his 
behalf. Each is a " Chairman’s notice.” The notice under consideration 
50 made express reference to s. 43 (2) of the Act, thereby purporting to be 
made under that section, and showing that the act of publishing the 
result was the act of the Chairman. It is true that in the case of a 
rescinding poll the statute provides that the Chairman “ shall publish 
the result: and, that in the case of an adopting poll, that he shall 
55 “ cause the result to he published.” In my opinion, the expressions are 
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convertible. There is no reason to think that the Legislature regarded 
the announcing of the result of a rescinding poll as requiring precautions 
deemed unnecessary in the case of an adopting poll. In my opinion, 
the notice signed by the returning officer was a notice ££ published 55 
by the Chairman by his authorized agent and was a valid Chairman’s 
notice. 

For the foregoing reasons, I consider that each of the questions raised 
by the originating summons should be answered <c Yes . 55 

Questions answered accordingly. 

Solicitors for the plaintiff: Bunny and Gillespie (Wellington). 

Solicitors for the defendant : Findlay , Hoggard, Cousins , and Wright 
(Wellington). 


[in the magistrate’s court.] 

WELLINGTON CITY CORPORATION 
GIAN OUTS OS. 


1946. June 13, 20, before Mr. A. M. Goulding, S.M., at Wellington. 

Bates and Rating — Penalty upon Late Payment — Practice to accept Bates 
without Penalty if Posted on Latest Specified Day— Agency of Post 
Office— Company Ratepayer— Whether within Penalty Exemptions— 
Rating Act , 1925, s. 76— Statutes Amendment Act , 1938, s. 54 (3). 

The Council of a municipal Corporation fixed March 5, 1946, 
as the last day for payment of rates. An advertisement published 
by it set out that resolution ; and a note below it was to the effect 
that, to avoid the imposition of the penalty, payments of rates 
should be made on or before Monday, March 4, 1946. It was an 
established practice of the Corporation to accept rates posted on the 
specified day, though received after that date. A letter enclosing 
the amount of rates was posted on March 4. 

In an action for recovery of the penalty for late payment of 
such rates, 

Held, That, in fact and law, the payment of rates by letter 
posted on March 4 was in time to avoid the penalty, as the Corpora- 
tion had treated the Post Office as its agent for receiving letters 
containing rates posted on the date in question. 

Norman v. Ricketts ( (1886) 3 T.L.R. 182) followed. 

Joynson’s Executors v. Liverpool Corporation ([1938] 4 411 E B 
183) distinguished. 

Semble. Where a limited company is the ratepayer the local 

1 A°f y ^ *° P ° Wer , under s ' 54 ( 3 ) of tiie Statutes Amendment 

Act, 1938, to remit the penalty for late payment of rates. 

ACTION by the Corporation for recovery of penalty upon rates owing 
by the defendant. The rates were duly levied in accordance with the 
a mg Act, 19_5 ; and on August 14, 1945, demand was sent according 

: + ■ ?k due LT Se P Council solved, in November, 1945, to the 

i-; ® t±ect tlia1} th f additional charge of 10 per cent, on unpaid rates should 
Ic ^ eoome payable m accordance with s. 76 of tie Katina Act. and 


§ia® 
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Tuesday, March 5, 1946, as the last day for payment of rates. The 
Council published an advertisement setting out its resolution, and below 
the resolution a note intimating that the penalty would accrue if rates 
were not paid on March 5. The note added the following words : “To 
“ avoid the imposition of the penalty payment should be made on or 
“ before Monday, March 4, 1946. . 

The rating officer called for the plaintiff agreed that it had been 
the practice of the Council to accept the rates without penalty when 
the ratepayer posted a letter on the specified last day for payment of the 
rates, even though the actual payment was not received in course of post 
for one, two, or even three days after that date. He agreed that if a 
ratepayer in Invercargill were to post a letter on March 4, which did not 
arrive in Wellington for several days after that, the rate would be 
accepted without penalty. 

In this particular case, however, the City Council received an 
envelope on March 8, containing a cheque for this ratepayer’s rates, £90,, 
and also a cheque for £11 15s. for the rates of another ratepayer. These 
cheques were enclosed with a letter from Messrs. O’Donnell, Cresswell, 
and Cudby, solicitors, dated March 4. The post-mark upon the envelope 
was indecipherable. Mr. King of the Rating Department telephoned 
Mr. Cresswell, who said that the letter w T as written on March 4 and 
though he did not post it he had given it to a member of the staff to post. 
Mr. Cresswell, who gave evidence, satisfied the learned Magistrate by 
his evidence, supported by that of his clerk, that that letter was posted 
at the G.P.O. at Wellington on March 4. The envelope was submitted 
to the Post Office for X-ray examination, but the Post Office could not 
decipher the post-mark. All they could say was that a loop appearing 
on the stamp suggests that the post-mark may be either the 3rd, the 5th „ 
or the 6th March. In these circumstances the Council, after corre- 
spondence, decided it must proceed for recovery of the penalty. 

S, IL Jones , for the Council. 

E. L. A. Cresswell , for the defendant. 

Cur. adv. vu.lt . 


Corporation ([1938] 4 All E.R. 183). I think that case is distinguishable 
from the present. There the Corporation under a Local Act had power 
to demand payment of rates “ on or before the expiration ” of specified 
dates. It demanded payment of a rate that fell due on Sunday, 
November 7, on the next day the eighth. The ratepayer posted a cheque 
on Sunday, the seventh, but it was not received until after the eighth. 
The Court held that the Post Office was not the agent for the Corpora- 
tion and, since the rate had not been received on or before the expiration 
of the specified date, the penalty was recoverable. 

In this case, however, the note in the advertisement published by 
the Council to the effect that payments should be made on or before 
Monday, March 4, plus the practice of the Council of accepting rates, 
posted on the fourth though received after that date, satisfies me that 
in fact and in law payment of the rates by this defendant was made on 
March 4. In other words, the City Council does treat the Post Office 
as its agent for receiving letters containing rates posted on the date in 
question — namely, March 4., If the Council wishes to adopt a different 



BtTTTBRWOBTH S LOCAL GOVERNMENT REPORTS 


practice, it should not lead ratepayers to believe that if they post their 
rates on the fourth they will be accepted. 

In a case of Norman v. Ricketts ( (1886) 3 T.L.R. 182), a creditor 
in London had written to her debtor asking that the latter should post 
her a- cheque within a -week. The debtor lived 150 miles from London. 
The debtor did post a cheque within a day or two of the receipt of the 
letter. It was stolen in the post, and, being an open cheque, the cheque 
was negotiated and presumably the thief got the money. The Court 
held in that case that the sending by post of the cheque was payment 
by the debtor following as it did an invitation to send* a cheque. 

I think similar reasoning can be applied with regard to payment 
of these rates. Once I am satisfied, as I am, that Mr. CresswelFs letter 
enclosing the cheque for rates was posted on March 4, then I think pay- 
ment of the rates was made and the penalty is not recoverable. 

I may add that presumably the decision of the Council to take 
action for the penalty is founded upon the provisions of s. 54 of the 
Statutes Amendment Act, 1938. That section empowers a local body 
to remit the additional charge of 10 per cent., but by subs. (3) expressly 
provides that it shall not exercise that power unless it is satisfied that 
undue hardship would otherwise be caused to the ratepayer. As the 
real ratepayer in this case was a limited company no doubt the Council 
felt that it did not come within the above provisions. 

Judgment is therefore for the defendant but, in the circumstances, ' 
without costs. 

Judgment for the defendant. 

Solicitor for the plaintiff : City Solicitor (Wellington). 

Solicitors for the defendant : O'Donnell , Cresswell. and Gudin / 
(Wellington). 





SUPREME COURT, 


[IN THE SUPREME COURT.' AND IN' THE 'COURT ’OP' APPEAL lI'U'US 

TOLLAN v. WELLINGTON HARBOUR BOARD AND 
PORT LINE, LIMITED. 


WELLINGTON HARBOUR BOARD v. TOLLAN AND 
PORT LINE, LIMITED. 


Supreme Court. Wellington. 1946. February 7, 8, II, 18. Johnston, J. 

Court of Appeal. Wellington, 1946. June 20, 21, 24, 25 ; September 
27. Blair, J. ; Fair, J, ; Cornish, J. 


Master and Servant — Negligence — Transference of Employment — Crane-driver — Hiring 
of Crane and Driver — Negligence of Driver — Injury thereby caused to Third 
■Person — Whether Regular Employer or Hirer liable — Test applicable — 
Respondeat superior. 

In applying the doctrine of respondeat superior where a vehicle or other 
instrument is let out on hire with the service of its driver or operator and an 
accident occurs through the negligent act of the driver or operator causing 
personal injury to a third person, prima facie the responsibility for such negli- 
gence is on the general and permanent employer, who engages and pays the 
driver or operator. The burden of proving that the responsibility had 
shifted to the hirer rests on such general employer ; and it can be discharged 
only by positive proof of the assumption of such responsibility by the hirer. 

One test in considering who is the superim' of the negligent workman for 
the purpose of the application of the doctrine of respondeat superior is the 
answer to the question whether, in the doing of the negligent act, the work- 
man was exercising the discretion given to him by his regular or general 
employer or whether he was obeying or discharging a specific direction of the 
hirer for whom, upon his employer’s direction, he was using the vehicle or other 
instrument. The power of control of the new superior must be present in 
connection with the doing of the particular act which proves to be tortious, 
and so gives the injured party a right of action. No other control is relevant. 

The application of the doctrine of respondeat superior to each particular 
■case depends upon facts, and is a question of fact, and the facts of one case 
are useful only so far as a similarity of facts is a help or guide to a decision. 

So held by the Court of Appeal { Blair and Cornish , JJ., Fair, J., dis- 
senting), in determining that, on the facts of this case, the control had not 
shifted to the hirer, thus dismissing an appeal from the judgment of Johnston, 
J., post , p. 80. 

Century Insurance Co., Ltd . v. Northern Ireland Road Transport 
Board(l), Dowd v. W. H. Boase and Co., Ltd. (2), Nicholas v. 
F. J. Sparlces and Son{ 3), Cairns v. Clyde Navigation Trustee$(4), 
and M'Cartan v. Belfast Harbour Commissioners (5) applied. 

Donovan v . Laing , Wharton , and Dozen Construction Syndicate , Ltd. (6)* 
Bain v. Central Vermont Railway. Co. (J), A. H. Bull and Go. v. 
West African Shipping Agency and Lighterage Co.(8), and Hunia 
v. Winstone Ltd.{9) distinguished. 

(1) [1942] A.C. 509 ; 1 1942] 1 All E.R. 491. (6) [1893] 1 Q.B. 629. 

(2) [1945] EUR. 30.1 ; [1945] 1 All E.R. 605. ' (7) [ 1921 1 2 AX'. 412. 

(3) [1945] K.B. 309//. (8) [1927] A.C. 686. 

■ (4) {1898) 25 R. (Ct. of Seas.) 1021. {9} i 1946] N.Z.L.R. 8.17a. 

(5) i 191112I.lt. 143. 


MOTIONS FOR JUDGMENT by each of the parties to this action on 
the findings of the jury. 

The plaintiff, a tally clerk, claimed damages for injuries received 


during the loading of cases of butter from a Wellington Harbour 

V . ■ ■ . . 

; . ■ : : : ; : : 
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: wharf into the the ship Port Melbourne of which the second-named 
defendant, the Port Line, Ltd., was the owner. 

At the conclusion of the taking of evidence counsel saw the learned 
trial Judge in Chambers and it was agreed that issues should be put 
to the jury. The issues agreed upon and the answers of the jury thereto 5 
were as follows : — 

1. Was it negligent to place the truck in the position it was ? Answer : Yes. 

If so, was such negligence a substantial cause of the accident ? Answer: No. 

2. Was there negligence in the operation of the crane by the crane-driver ? 
Answer : Yes. If so, was such negligence a substantial cause of the accident ? m 
Answer : Yes. Damages ? Answer : £400. 

The jury added a rider that “ provision should be made for right of 
“ way at the end of the truck farthest away from the end of the crane.” 

The truck in question was a refrigerated van containing boxes of 
butter. The van is unloaded from doors on each side. For each 15 
side two men inside the truck hand the boxes to two men outside who 
place them on the tray of the crane. The crane then lifts the boxes 
on the tray and swings them over to the hold of the ship. The crane 
on its return trip lands an empty tray to replace the tray taken. A 
tray carries forty-five to fifty boxes of butter. It was while an empty 20 
tray was being lowered into position that the plaintiff tally clerk was 
struck and injured. 

The tally clerk has to pass from the doors on one side of the truck 
to the doors on the other side to tally each tray load that is sent aboard 
the ship, and it was while passing from one side to the other that he 25 
was struck. It was agreed by counsel that there was no evidence of 
contributory negligence by the plaintiff. 

The further facts sufficiently appear from the judgments in the 
Court of Appeal. V- 

0 . C. Mazmgarb, for the plaintiff. 30, 

J. F. B. Stevenson, for the defendant Board. 

Shorland, for the defendant company. 

Cur. adv. vult. 

Johnston, J. [After stating the facts, as above:] It became 
evident during the hearing that there were two possible outstanding 35 
causes of the accident, either that the van by being placed too far under 
the platform of the crane obscured the view of the crane-driver and the 
tally clerk, or that the crane-driver let down the tray of the crane too 
quickly or too perpendicularly. 

The position in which the truck or van is placed is determined by the 40' 
foreman of the watersiders who are employed by the ship-owner to load 
the butter-boxes into the ship. There is no doubt that if the accident 
had been caused by a negligent misplacement of the van in relation to 
the crane the defendant P ort Shipping Line would have been liable. While 
the jury have found that the van was negligently misplaced in relation 45 
o the crane, they have found that such negligence was not a substantial 
cause of the accident. Despite agreement by counsel on the issue 
: as to substantial cause, counsel for the Harbour Board has submitted 
that such answer is irrelevant and denotes an unwarranted apportion- 
pent of blame. I will deal with this question later because the principal 55 
issue to which evidence and the subsequent argument on motions for 
judgment by each of the parties was directed was as to whose servant 
the crane-driver was m the operation of the crane. The answer to this 

. 
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question depends on the nature of the contract between the shipping 
company, who is responsible for the loading, and the Harbour Board, 
that supplied a crane and the crane-driver. 

The injury complained of in both Donovan v. Laing , Wharton , and 
5 Down Construction Syndicate , Ltd.( 1) and M’Cartan v. Belfast Harbour 
Commissioners (2) arose from the operation of a crane which had been 
hired to assist in unloading, and it is suggested this case falls within the 
ambit of one or the other. That is hardly the ease because it is quite 
clear that while the test to be applied must be that laid down by authority 
M> its application is governed by the facts of each case : Lord Wright in 
Century Insurance Co Ltd. v. Northern Ireland Road Transport Board(S). 

In that case Viscount Simon , L.C., said : 44 . . . no one disputes 

44 the proposition that a man may be in the general employment of X. 
nd yet at the relevant moment, as the result of arrangements made 
15 t v33 n X. and a third party, may be the servant of the third party 
as to make the third party and not X. responsible for his negligence, 
nd I agree that the test to be applied is the test formulated by Bowen, 

“ L.J., in Donovan v. Laing , Wharton, and Down Construction Syndicate, 

44 Ltd., namely, ‘ in whose employment the man was at the time when the 
20 “ 4 acts complained of were done, in this sense, that by the employer is 
44 4 meant the person who has a right at the moment to control the doing of 
44 4 the act ’ "(4). In addition, he said : “In his judgment in Moore v. Palmer 
“ ( (1886) 2 T.L'R. 781, 782) Bowen, L.J., stated . . . that 4 The great 
44 4 test was this, whether the servant was transferred or only the use and 
25 4 4 4 benefit of his work 5 ”(5). Lord Wright, referring to tests so laid 
down by Lord Bowen, said : 44 Control is not here taken as the test. 

44 There are many transactions and relationships in which a person's 
44 servant is controlled by another person in the sense that he is required 
44 to obey the latter’s directions ”(6). Referring to M’Cartaris case(7), 

30 he said : 44 . . . the use and benefit of the harbour company's crane 
44 and its driver were transferred. The driver of necessity had to obey the 
44 directions as to lowering and hoisting given by those conducting the 
4 4 operation, but it was held that there was no transfer of employment "(8). 

He then illustrates the issue by citing from the j udgment of Lord Herschell, 

35 L.C., in Cameron v. Nystrom( 9) who summed up the position as follows : 

44 4 There was no express agreement with regard to the extent to which 
44 4 the master and mate should have control over them [sc., the steve- 
44 4 dore's servants]. That control is only to be implied from the eireum- 
* 4 4 stances in which they were employed. The relation of stevedore 
40 44 4 to ship-owner is a well-known relation, involving no doubt the right 
44 4 of the master of the vessel to control the order in which the cargo 
44 4 should be discharged, and various other incidents of the discharge, 

44 4 but in no way putting the servants of the stevedore so completely 
44 4 under the control and at the disposition of the master as to make 
45 44 4 them the servants of the ship-owner, who neither pays them, nor 
44 4 selects them, nor could discharge them, nor stands in any other 
44 4 relation to them than this, that they are the servants of a contractor 
44 4 employed on behalf of the ship to do a particular work' 5 ■(10). 

Of this summary Bordl Wright went on to say : 4 4 Lord Herschell there 
50 emphasizes that it is the extent of control which is material to be con- 

(1) [1893] 1 Q.B. 629. (6) Ibid., 516 ; 496. 

' {2 [1911] 2 I.R. 143. (7) [1911] 2 I.R. 143. 

3 [1942] A.C. 509, 513 ; [1942] 1 All (8) [1942] A.C. 509, 516, 517 ; [1942] . : 

E.R. 491, 497. 1 All -E.R. 491, 496. 

(4) Ibid., 513; 494. (9) [1893] A.C. 308 ; X.ZJP.C.C. 436. 

(5) Ibid., 516; 494. (10) Ibid., 312, 439. 

■ : ;i ^ ■ ■: .. : ■ - ■ ■ . : : 
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0 'sidefed 9 but lie also stresses the other elements which make up the 
relationship of master and servant and which have to be considered ' 

^ ^ before it can be held that there has been a transfer of the man's service ' 
from his general employer to the other who is said to be his temporary 
_ employer. It is, I think, clear that the presumption is all against ' 5 
^ there being such, a transfer. Most cases can be explained on the basis 
^ of tliere bein g understanding that the man is to obey the direc- 
tions of the person with whom the employer has a contract, so far as 
ig ^ necessary or convenient for the purpose of carrying out the contract. 
tc Where that is the position, the man who receives directions from the 10 
other person does not receive them as a servant of that person, but - 
’ receives them as servant of his employer ”(1 1). 

The principle to be applied is settled, but it is admitted in some cases 
questions of nicety may arise in its application to the facts; Lord 
Watson m Union Steam Ship Co. v. Claridge( 12). The facts in Donovan's 15 
case(13) and M Caftan's case(14) may appear to be so alike that one 
would expect the same application of principle but their distinguishing 
features nave been illustrated in more than one case apart from the 
distinction made by Lord Dunedin himself in M'Cariaris case. In 
that case, speaking of Donovan's case, he says : “ I do not think it at all 20 
„ pessary to make up my mmd conclusively as to whether on the facts 
4 1 should have come to the same conclusion as the learned Judges did. 

« I r ^ tIier . t hmk I should. But it is very clear that the facts were easily 
distinguishable from the present case. There the crane and attendant 
man were lent (I agree that hiring would have made no difference) 25 
« w th l U f TS> a 1 nd Wer f ^ ansferred totally to the borrowers' premises. 
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<e pointed to the conclusion that the crane -man was the servant 
^ of the defenders. ^ What other material element is there in the rela- 
“tion of a master to his servant beyond the ■ appointment, payment 
<( of wages during the services and termination of the service at pleasure ? 
tt the defenders maintain that the crane-man was the servant of 
u the stevedore. It is difficult to see how this could he. The steve- 
ie dore entered into no contract of employment or otherwise with the 
_ crane-man ; the stevedore did not ask the defenders for their crane 
^ or crane-man ; he did not know what crane-man was to work the 
ie orane or whether the same crane-man would be at the crane for two 
_ consecutive days. That all depended on the pleasure of the defenders, 
^ and all that is inconsistent "with the idea of the crane-man being the 
servant, or, in any proper sense, under the control of the stevedore. 
ts ^ or » i o:r 'the same reasons can it be said that the crane-man was the 
^ servant of the ship-owner. But if not. the servant of the ship-owner 
“ or °* the stevedore, then he must have been the servant' of the 
44 defenders ”(17). 

In the Cairns case I think the judgment of the Lord Justice- 
Clerk is instructive. ■ Referring to a crane-man’s work he says : “ In: 
aoing that work he was necessarily to some extent under control, 
because until the parties to whom the goods belonged, or who had 
\\ charge of the goods, were ready for him to hoist from either place he 
would be wrong in hoisting, and therefore they had to indicate to him 
when he was to proceed to do Ms work. But then if they gave him 
a signal that was not giving him an order, but merely indicating that 
the time had come for him to do the work for which he was employed, 

4 ‘ and when he did that work and could see the load he was lifting he did 
■ ; it by the exercise of his own skill. Then again, he might to some extent 
“ he under the control and subject to what may be called £ orders s if 
** the load was out of his sight at the particular time— that is to say down 
in the hold — when the chain or rope was going up or down. In such 
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were directions. The use of the driver of the 

* s a skilled Bian chosen by the Harbour Board in their 

not in practice ever differ 
could .be made, 

arrangement was made in this case, 
follow Mr. Stevenson’s traverse of the 
tions might be, 

recil ’ " _ _ ^ ^ ^ 

diiyer which appear in all those cases whe 
use of their crane < ’ - 

and which are referred to' in Hayes v. Urd^o k 
the Chief Justice, Sir Michael Myers , decided 
crane-driver was the Harbour Board. 

It is said i 

in Ainslie v. Leith Dock 

tion of law and fact. T 

bv the jury must be those r_:cc_ 
exercised by the parties and those w 

ment made as to the uSe of the crane and its driver, 
that then arises between < y* _ 

is a question for the Court and, since all the facts 
elusion can be reached 
driver was- 


crane is practically obliga- ’ 

■■■ ■ . . - v - v , — -r -VUW1.J in .■ . their ' ■ own - ■ 

?° Slt 1 1 -r? ° f fche P arties and the scope of directions does 

It is true, of course, a special arrangement 

Jt is not^ suggested that any special agreement or 5 
It is not necessary, therefore, to 
evidence as to what those direc- 
., , ?iI it really amounts to no more than a slightly amplified 

l ecital of the mode of loading and the usual directions given "to a crane- 

, . .. — ---re trustees of a dock gave the 10 

an ; d ® u PPhcd the driver which have been referred to 
I nion Steam Ship 170.(23), where 
— I that the employer of the 

in the cases that the question is one of fact ; but Lord Hunter 15 
■.:Gommissiomrs( 24) regards it as a mixed ques- 
Ihis, I think, must be so. The facts to be found 
.3 necessary to establish the degree of control 
----- necessary to establish the arrange- 

The relationship 20 

crane-driver, Harbour Board, and ship-owner 

, • , s upon which this con- 

. . , , ar ® admitted, the question of whose servant the 
, , ... ' f? 1S > w as there a transfer of the servant or only the use 

and benefit of Ins work ?•— is for the Court. That is the ease here and *5 

thC CaSe U1 HayeS V> Vnion 8team 8hi P G °\ 25), where 
tO the^y J n ° nSUlted the P laintiff without leaving any question 

T ^ e Onestion as to whether it was right to have left to the jury the 
?T*Ar tl0a ^!u SUe 1 ~ mmely ’ “ If so, was such negligence a^sub- 30 
t jff +rT • f h i ? was 1 think justified by the course 

b , . the tj ? a1 ' and Ittnk properly agreed upon by counsel. It is 
on reflection subsequent to the verdict that counsel for the Harbour Board 

damies and ° itS P ro P ri f.V- That plaintiff was entitled to 

damages, and that there was negligence somewhere, was in essence 35 

in which the 6 ber ^ W T Cd ! e f ° tbe llse of IP 6 crane or the position 
LI tf C fr WaS Placed by the stevedore was the predominant 
issue . this was the concern of the defendants. The plaintiff was satisfied 
witn a judgment against both or either of them. 1 * d 

■ • T he ob i eot ofeac £ defendant was to avoid a finding that there was m 
rir gl F n d- i T *f *f ue was rea % *0 enable the question between 4 ° 
whether 11 ^^ 8 t0 be de0lded : B -y it the jury were enabled to determine 
whether if there were negligence by both, whose negligence was the 

them thevrn??! 6 ?T ° f accident ’ and on the direction given to 
them they could only have understood it in this way. On the evidence 

it was apparent that the accident could have bem caused either by 4 
faulty management of the crane or misplacement of the crane and that 
there were separate functions of different people. Although there mio-ht 
h^ye been negligence in the exercise of both functions S' they wei? not 
joined and of necessity not connected, the question as to whose negligence w 
ivas ^responsible was necessary. The jury can have had no delufitmas 

to its meaning, which, m my opinion, was made clear by the use of the 

(23) [1936] N.ZX.R. 943. (^ 5 ) n Q 36 i i\r 7 t qAo 

(24) (1919] S.C. (Ct. of Sess.) 676. ‘ ' [U3b] iVZX ‘ R ' 943 ‘ 
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word <fi substantial/ 5 The authority cited in Devlin v. Belfast Corpora - 
tion( 26) is not, I think, opposed to this conclusion. 

For these reasons judgment will be for the plaintiff against the 
defendant Harbour Board, with costs, witnesses 5 expenses and disburse- 
5 ments according to scale and one extra day, £15 15s. Judgment will 
be entered for the defendant shipping company with costs, witnesses 5 
expenses and disbursements according to scale and one extra day, 
£15 15s., to be paid by the Harbour Board. 

From the whole of the foregoing judgment, the defendant Harbour 
10 Board appealed, upon the ground that it was erroneous in law and 
fact. 


In the Court of Appeal, 

J . F. B. Stevenson , for the appellant. 

O. C. Mazengarb , for Tollan, the first respondent. 

15 Watson and Shorland , for Port Line, Ltd., the second respondent. 

Stevenson , for the appellant. His Honour held that the finding of 
the jury to issue 1 meant, in effect, that there was no negligence on the 
part of the shipping company, and dismissed it from the action(l). 

A, At all relevant times the crane-driver was the servant of the 
20 defendant shipping company, and the shipping company was responsible 
for any negligent act committed by him. The Board under By-laws 
188 ( b ) and 190 of the Wellington Harbour Board By-laws, 1935, hires 
its cranes to persons having use for them. The facts show that the 
shipping company had full control of the crane both going to and coming 
25 from the ship ; and it had also the control of the crane-driver over the 
whole of the operations, during which, though he was a general servant 
of the Harbour Board, he became a servant of the shipping company 
by virtue of the control disclosed by the evidence. The learned Judge 
wrongly endeavoured to apply the facts of other eases to the operations 
30 on. the Wellington wharves (2). 

The Harbour Board was not a party in Hayes v. Union Steam Ship 
Co, of New Zealand , Ltd.( 3). The crane-driver was directed by a hatch- 

man employed by the defendant company, and at all times the crane- 
driver had the working of the crane (4) ; hut the evidence as to the 
35 degree of control was held insufficient to change the employment. This 
case is distinguishable on the facts. . 

The latest expression of the test of control to be applied — i.e., who 
had the right at the relevant moment to control the crane-driver- — is found 
in Century Insurance Co., Ltd. v. Northern Ireland Road Transport 
40 Board(5), adopting the test formulated in Donovan v. Laing, Wharton, 
and Down Construction Syndicate, Ltd.(6). Here, at no time was the 
crane-driver out of control of the shipping company. The Harbour 
Board is not, therefore, liable for the negligence of the crane-driver. 
The question of control is one of degree, and here the crane- driver was 
45 at all material times under the directions of the shipping company by 
its servants. For the time being, he w r as under the complete control 
of that company, which directed the manner in which his work was to 

(26) [1907] 2 I.R. 437, 450. (4) Ibid., 944* 1. 9. 

(!) Ante, p. 80, 1. 42. (5) [1942] A.C. 509, 513 ; [1942] 1 All 

• (2) Ante, p. 82, 1. 12. E.R. 491, 494. 

(3) [I936],N.Z.L.R. 943, 944, (6) [1893] 1 Q.B. 629, 633. 


I 



' , m ETJTTEEW ORTH *S LOCAL GOVERNMENT REPORTS ' [1946] 

be done, including in that work the act which caused the injury. The 
m -Donovan's case are indistinguishable from the present one; ■ 

,; v iind in that case Lord Wright said that the question is one of fact (7). , The ■ 
t test of control was applied in Bain v. Central Vermont Railway Co. (8), 
which referred to Socdete Maritime Francai.se v. Shanghai Dock ami 
Engineering Co., Ltd. (9) ; and see Century Insurance Co Ltd. v. Northern 
Ireland Road Transport Board{1 0) and ,4. H. Bull and Go. v. West African 
Shipping Agency and Lighterage Co. (II), all of which derive from Rourlce 
v. Jr hits Moss Colliery Co. (12). G. J7. Leggott and Son v. C. H. Norman - 
ton and Son (13) may be referred to. From these cases, it is clear that 1< 
the principle has been applied from 1855 onwards, including the applica- 
tion of Donovan's case(14) in O'Leary v. Certified Concrete, Lid. (15). 

recent applications of Donovan's case have been Dowd v. 
^ oase an( % Go., Ltd, (16) and Nicholas v. F. J. Sparkes and Son( 17), 
winch, though distinguishable on the facts as no stationary machinery jv 
was used, show that the right of control is the test as to who is to be 
deemed the employer at the time of the accident ; and that the question 
ox control is a question of fact. M'Cartan v. Belfast Harbour Gommis- 
(a crane case) was decided on its particular facts, and it was 
eifc to the jury who found the control remained with the defendants. 20 
ilere the question of control should have been left to the jury, which 
m itseit was non-direction amounting to misdirection. 

[To Cornish, J.] A general view must be taken on the whole opera - 
ion, and the inquiry is wlieth er there has been a transfer of control 
over the negligent act. mlr 

Vairns^ v. Clyde Navigation Trustees( 19) is similar on the facts to 
jy tartans case, as the stevedore had no control apart from directing 
tne crane-driver to raise or lower the crane. In Ainslie v, Leith Dock 
Commissioners^) the crane-man used his own discretion, in carrying 
?, u " r? 8 j or ders, and there was no signal given to him by any one. The 30 
bcottish cases should not be followed. 

w e answers to issue 1 were a finding by the jury that injuries 
used to the plaintiff were caused by the negligence of the shipping 
company. Any ambiguity is due to the wording of the issues. 

[Fair, J. The issues were agreed upon by counsel(21).] 35 

TT Q .J here T f n °, fui m, ng that the negligence found was exclusive to the 
Jlarbour Board. The placing of the truck was a cause contributing to 
2L!° Cld ™ t ‘ As between defendants, there are no degrees of negli- 
f rdvii. KfT 6 I ' s nbstantial ? ause ” can only arise as between ' 

L , an d a defendant, both of whom are guilty of negligence when 45 

Pl6 w a u ded - B ^ot 1 * P ro/ide a test of liability ■ 
d!wf + defendants. The question for the jury is whether the 

thfh ^r WaS negllgent ’ V?’ if both defen <i a nts are liable, whether 
their neghgence was caused by the combined negligence, even though 
the negligence of one had been unsubstantial. There was no finding 45, 

(7) [1942] A.C. 509 ; [1942] 1 All E.R. (15) Unreported 1943 No. 476, Welling- 

(9) [18i]Ia8’417 - 901 IPO «- {U> 306, 308; 

(XO) [1 3 ; [1942]' lAli (17) [1945]' K3. foln.f « t’FI 3 U. 

g{ nit’Z ' 

13 (1928 98 L TKR u* 19) 1898) 25 B. (Ct.ofSess.) 1021, 1022. - 

iu! flfelifaji S®: “ jUj Sfy'SV™,. 

,V * p. 84, 1. 32. ’ ‘ ’ 
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evidence. The only proceeding subsequent to the verdict was., an - 
oral motion for judgment on the jury’s f hidings. No application for 
' & new trial has been filed or argued. ■; 

The only defendant in the original writ was the Harbour Board, 
against whom alone any claim, was made. It was only after the Harbour 5 
Board had filed its defence, that the defendant shipping company was 
joined as a defendant. Each defendant at the trial took the course 
of putting the blame on the other. Joint negligence was ignored by 
the defendants ; and neither can subsequently complain if an issue of 
joint negligence was not put to the jury. Consequently, neither 10 
defendant can complain if the issues were shaped according to its 
conduct of the case, and not shaped to meet a charge of joint negligence 
which each had repudiated. Neither would entertain any question of 
joint negligence. Consequently, the issues were correctly put. It 
cannot now be questioned that counsel for the Harbour Board did argue 15 
on the form of the issues put to the jury and raised no question about 
them until after the verdict had been given(30). ■ The word “ substantial ” 
can only he questioned if the issue were being framed to meet a contest 
as to joint negligence. If the issue was whether one or other defendant 
was solely liable, the use of the word “ substantial ” cannot be questioned. 20 
JAO issue was asked for bv the Ha.rhrmr ttna.ivl QO i-r, -rr 
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cannot withdraw the driver or substitute another driver. The acts 
of negligence charged against the driver were threefold, (a) landing the 
load too fast, (b) landing it “ too perpendicularly,” and (c) landing it 
_ without waiting for a signal, all being acts going to his method of opera- 
b tion, and indicating his lack of skill or care. It would be anomalous 
for the hirer to be held liable, when, in law, the hirer is powerless to 
prevent or restrain a crane-driver's negligence. It is admitted in the 
evidence that the hirer’s only remedy, if dissatisfied, is to complain to 
the Harbour Board. 

.10 To the extent that the question, as to whose servant the driver was 
at the material time, is one of fact, it was left to the Judge to find on 
it ; since no issue was put respecting it, and his subsequent finding 
precludes the Harbour Board from traversing those facts in this case. 
In Hayes v. Union Steam Ship Co. of New Zealand, Ltd.{ 37), the Harbour 
15 Board, crane, and method of operation were the same ; and it was 
there found that the accident occurred during the time when the crane- 
man was bound to take his instructions from the hatch-man, so that 
in each case the accident occurred while some one should be giving 
signals to the crane-driver. It was held that the negligence was that 
:20 of the Harbour Board, and not of the shipping company, against whom 
there was no evidence. 

As to whose servant the crane-driver was : With the exception 
of Donovan's case(38), in every other case on facts similar to this case 
the decision has been that the crane-driver was the servant of the crane- 
:25 owner and not of the hirer. Donovan's case(39), which must be restricted 
to its own facts, is distinguishable in that the hirers there had a ricrht tn 


(44) [1919] S.C. (Cfc. of Sess.) 676, 677 

680, 681, 682. 

(45) [1945] K B. 301, 302, 305; [1945] 

1 All E.R. 605, 607. ; 

(46) [1945] K.B. 309n. ; 61 T.L.R. 311. 

(47) [1921] 2 A.C. 412. 

(48) [19|3jjSr.Z.L.R. 938, 959, 960, 976, ' 

(49} [1900]' A.C. 135, 143. 
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\ ■ . ■ insurance Uo.ioQ), Black and White Cabs , Ltd v. Anson(5l) s and Kenealy 

1 v. Karalca(52). The issue refers to “ a substantial cause/’ but, even 

if it had been " the substantial cause/’ it would not have been appro-: 
! . PJ/ a ^ e so frame the issues, having in mind the course and conduct 

of the trial. " 

As to the framing of the issues, which is not objected to : The two 
acts of defendants in the present case were not contemporaneous in time 
and intermingled in circumstances as' in Biggs v. Woodhead(5 3), since the 
respective acts. of negligence here were separated bv a considerable 
aiiierence m time and were totally distinct in circumstances. The 
: act of negligence of the shipping company (the placing of the truck) 

oeeiiiied at least an hour before the accident, of which it was not a 
cause, and this earlier negligence was spent before the accident happened. 

in Devlin v. Belfast Corporation (54) the trial Judge had refused to 
put vhe issue whether the accident had been caused by combined 
negligence, and a new trial was granted : here, counsel all kgreed as to 
■he issues. The appellant cannot now ask for a new trial on an issue 
tiiat was not considered or contemplated, at the trial. 

Ihe rider of the jury does not refer to the placing of the truck in a 
position that created danger, but to the wisdom of placing it so that 
■ -. lere W0ll *4 left a safe passage-way behind it, and it had no rela- 
tion to negligence on the shipping company’s part at the material time. 

. Stevenson, in reply. Since Donovan's case(55), the crane-driver was 
eld not to be the servant of the crane-owner in both Cairns v. Clyde 

a ? d Go ^ noll V Gl yde Navigation Trustees (57). 
Hy-Iaw 188 (d) of the Harbour Board provides for direction of the hirer, 

- and not of the crane- driver. 

If • Cur. adv . mil. 

k ■ Blaie, JF. In considering this appeal it is essential that regard be 

, , . i g v ® n to precisely what was found by the jury, and against whom it was 
| • ' tha * negligence was found . In the Court below, as the result of the jury’s 
& Zgrfi l ud g ment was given for the plaintiff as against the Harbour 
I” ", from that h “°f f0UI f by ^ jury ‘ The Valour Board appeals 
ninv !,° far . ** the 3 ud g ment freed the shipping eom- 

& { Z ia y 0 tlle P iaintiff - The Harbour Board also claims 
% r . that t} e /rlf lng COm J ) ff y ls S0lel y liaWe to the plaintiff upon the ground 
k ■ ' • S ™ n /f gen l e ° f the er fne-driver in the circumstances of this case 

of tl,e HaiW IW l “ <*• -i’™- 

i„„ / Dmst not be ^gotten that the only causative negligence found 

pyrk ' a jL? J i7isT ne fn g r,f ° n the , part ° f th ® crane -driver and by him ■ 
Uk) Tff., lh tr f . tllat the jury found that it was negligent to place 
H -I off ay r trUCk m P° sltion was, but the sting, if there was any 

tr ° ck “ 8 ** ca ““ ite 

■ t J,” “t? 0 «I>e jury's reference to tire positioning of the 

*• ” iottic in hl*2' ° kn T «•» * h « C “S» *• >» Wed « ft. ship 

ES butter 111 boxes > earned on closed railway box-wagons: that a , 

. • .. (SO) 1 . 1 807 ] A.C. 6 S, 75 . 70 . (ra\ r|O 071 9 r R A-rr C 

I f ' * N.Z.L.R. 323 . 330. 55 i vkv l o n m 

u/ mm 2s-£ s “ 



“ rake ” of these wagons is Brought to the ship’s 'side,, and' as one truck 
is emptied another truck is pulled into its place convenient to the ship’s 
hold Being loaded : that the watersiders working on the wharf perform 
this operation of shifting trucks into position as required, and do so by 
5 means of hydraulic capstan gear installed at intervals on the wharf. 

It was suggested at the hearing that the position of the truck being 
unloaded at the time of the accident to the plaintiff -was such that, when 
the empty cargo-tray was being brought back from the ship on to the 
wharf to he reloaded, it would obscure the crane-driver’s view of the 
10 tray on its journey down to the wharf. It was suggested that this 
obscuring was the cause of the accident and had permitted the crane- 
driver to lower the cargo -tray on to the plaintiff’s head and so injure 
him. 

The jury’s finding that the positioning of the truck was negligent, 

15 coupled with its further answer that such negligence w^as not a sub- 
stantial cause of the accident, would no doubt mean that in the jury’s 
view there was an element of danger in the positioning of the truck, 
but that, as a matter of fact, that element of danger was not a factor 
in the happening of this particular accident to the plaintiff. That being 
.20 so, the jury’s finding to the first issue becomes irrelevant to the ques- 
tion which arises in this appeal, because this appeal concerns the question 
as to whether the crane-driver when he was negligent, as found by the 
jury in its answer to the second issue, was not acting as a servant of his 
permanent employer — the Harbour Board — but -was acting as the 
25 servant of the ship or the Waterfront Control Board, both of whom are 
for certain purposes the employers of the watersiders employed as water- 
siders loading the butter on the early morning of the accident to the 
plaintiff. , . 

There was no finding by the jury as to the details or the elements 
30 of the negligence found by them in their answer to the third issue, but 
from an examination of the evidence in the case the nature of such 
negligence can be ascertained with reasonable certainty. That is the 
first point for inquiry. The second point for inquiry is as to who it 
was that possessed the control of the crane- driver at the moment of the 
35 accident. 

Upon the jury’s findings it is not possible for whomsoever is the 
employer of the crane-driver at the moment of the accident successfully 
to dispute that judgment must in this action be given against him in 
favour of the plaintiff. Consequently, therefore, a crucial point in this 
40 case is who. was the employer of the crane-driver when he did or left 
undone the operation which resulted in the hurt to the plaintiff, and, 
as the jury has not indicated what act or neglect constituted that 
negligence, we have to look to the evidence to see which it was. 

I now turn to the evidence to see whether we can get a definite 
45 answer-, to that question. The plaintiff, Tollan, was tallying boxes of 
butter which were being loaded on to the cargo-tray by the gang of 
waterside workers. It was about 6 o’clock in the morning of January 
7,1945. The butter which Mr. Tollan was tallying was lifted by hand ' 
by the watersiders out of both the doors of the truck. These doors- 
4>0 are big sliding doors, one on each side of the truck, and sometimes the — 
butter would be coining out of one side of the truck, and sometimes 
out of the other side. If the unloading of the truck changed from one ‘ 
side of the truck to the other, then Tollan would walk around the back 
end of the truck where it projected some little distance under the frame- 1 
55 work of the crane. The crane-man, towards the finish of the loading y 
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ol one tray, would be engaged in 'bringing an empty tray from the ship 
a,nd placing it on the other side of the truck from that on which the 
loaded, or partly-loaded tray was waiting. The plaintiff does not 
/ V \ remember how he was struck. All he knows is that as he was coming 

•' ;trom the door on one side of the truck to the door on the other side of the & 
' truck he was struck by the empty tray being lowered on to the wharf. 

. This happened when he emerged from underneath the overhanging plat- 
, 1 form of the. crane on his way. to the doorway of the track. 

I turn now to' the next witness for the plaintiff, one Haase, who was 
v'V ; 0116 of the 3 ai }g of watersiders loading boxes of butter on to the cargo- 10* 
trays. He gives a detailed description of the course followed in un- 
loading from the railway truck and unloading into the hold of the ship ; 
but as the accident to the plaintiff occurred when an empty tray was 
coming down towards the wharf after having been unloaded into the ship, 
^ W3li eon ^ ne m y particular attention to that phase of ■ the operations, 15* 
Haase says that, before the watersiders would , give any direction to lift 
the tiay, it had to be loaded and checked. There would be fifty-odd 
boxes on a full tray. From the position the crane-driver was in he could * 
see the full tray, and he could see the tally clerk — i.e., the plaintiff. 

1 he crane-driver would be able to see the full tray quite easily, as it 20 
would foe by the doors of the truck, and he would land his empty tray 
m the vicinity of the full tray. Haase was asked whether there was 
any cause for complaint in the way the trays had been landed, and he 
answered : / 

in ' mor ™f L g m Y mate called out to the crane-driver asking him to ok 
come down slower. That was previous to the accident. He said: “You will ^ 
mjare somebody if you don’t come down slower . . . 

Haase then added : V ' : 

Amjyj&h P , lamtifl ^ ? ame thr ough the passageway the crane-driver was coming 
", down with the tray and my mate called out, “ Look out,” “ Steady up ” or on. 

^ P 6 t3 V ™ TolIan on the h ^d and knocked him over. When 30 ' 
/■‘ ' * V. f me *¥ pb was practically perpendicular in my opinion and the 

: • tray just cleared the edge of the platform in my opinion. It was coming down 
pretty fast. That was the closest that night that the tray had come to thl crane 
The tray just missed the platform of the crane. My mate sung out, ° There you TA 
are now you have either killed a man or knocked a maf.” I would not 35 
be sure of the words. I think he said, You have killed a man.” There was no 
reason whatever why the tray had to be brought down so close as that. When 
sung out that he had killed some one the crane-driver sung out, “ I can’t 
l Wh ?£ h ! 13 there,” or some words to that effect. The cr “e 4ffc 

struck him on the top of the head and that knocked him against the side of the ^ 

. crane. And then the tray struck him in the back and he feTforward My mate 
tlu. u caught him and we then carried him away. ^ 

It is to be observed that if we take the witness Haase’s version 

fStTwhTVfT 0Wn t0 ° fast and did that notwithstanding the - 
fact that he had had a warning earlier in the evening. The speed at 4& ' 

which the tray came down was selected by the crane-driver himself 
and was certainly not brought down pursuant to any orders from the 

him'order’ 8 WOrkmg on tlie ' wharf— assuming they had a right to give 
Haa^e said- 6 SUbject ° f Iandin S empty trays on the wharf, the witness ^ 

. Question : There is a suggestion the crane-driver should give a warnine before 

;. he brm S s a V? d0 V ? . Answer •• Not «U the time- 

ndr ‘ o w sj .ace 1 have heard the crane-drivers give a warning. " b r 
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clerk, but also to any one leaving the ship. . . . The crane- driver had a full 

vision of the door and could see us. .. ..v ' ", a 

Again, Haase says : 

Question : Was any signal given by any . of., your gang for the crane-driver 
5 to come down on this particular occasion ? Answer : None whatever. . . . 

Question : When a tray comes down it stops some feet off the wharf ? 
Answer : Yes ; that is so, we can get hold of it and shift it. Had Tollan not been, 
struck it would have been stopped within the next 2 ft. or 3 ft. If Tollan had 
not been there, we would Iiavepulled it into position. 

20 . Mr. Byrnand, a watersider, was the next witness, and he said in. 

. . relation to trays coming down : 

He was landing the trays near the centre of the truck near the doorway He 
could see that position from the cab of the crane. I saw the empty tray coming 
down that came in contact •with Tollan. That was not brought down at a request- 
15 from me. That particular tray was brought down with the jib in a practically 
perpendicular position. In my opinion that crane-driver could not see where 
he 'was going. 

That was the end of the plaintiff’s case. The two following witnesses 
were called for the defendant Harbour Board. Mr. B lumen, the assistant 
20 traffic manager, formerly assistant wharfinger, who has had twenty-six 
years’ experience on the wharf, says that after the cranes are placed, 
then the crane and the driver are entirely working under the jurisdiction 
of the shipping company. The evidence of the other witnesses, it is 
submitted, establishes affirmatively that the crane-driver certainly in 
25 the bringing down of trays exercises his own discretion as to the speed 
and position in which they will come down. That evidence establishes 
that the crane-driver brings the empty tray down to within a few feet 
of the wharf, and then waits for the watersiders there to take hold of it 
and guide it into any position they want it. It is plain, therefore, that the 
30 whole operation of the crane in the matter of bringing empty trays to 
the wharf is in the sole charge of the crane-man. 

In the evidence reference is made to a man known as a hatch-man 
whose place is on the ship alongside the hatch into which cargo is being 
lowered. Once the cargo is suspended above the hatch, then the hatch- 
35 man gives the directions as to lowering, because he can see down the 
hatch and the crane-man cannot. That part of the operation does not,, 
however, come into question in this case, because the accident occurred 
in connection with the returning of an empty tray to the wharf for re- 
loading. Mr. Blumen really is, in some parts of his evidence, attempting, 
40 to instruct the Court as to the legal position. He knew nothing person- 
ally about the plaintiff’s accident. 

In cross-examination, Mr. Blumen said to Mr. Mazengarb : 

Question : Now then, you would say, I suppose, landing and taking off from the 
wharf . . . lowering on to the wharf you don’t need a signalman because the 

assumption is the crane-driver will be able to see for himself? Answer : Yes- 
° Question : And therefore he should not lower his tray into a position he cannot 
see without any instruction from the men on the wharf ? Answer : Yes. 

Question : That is just a matter of common sense ? Answer : Yes. 

Question : But if the operations had been conducted in a way that required 
^ him to lower down into position where he could not see there should be a signalman 
or something to give him instructions ? Answer : As a rule the men on the wharf 
did that. 

Question : Some one on the wharf instructs him ? Answer : Y r es. 

The next witness called by the Harbour Board was the crane - 
55 man, Peter Henderson. He says that he had to cock the jib of the 
crane to go past the ship’s head, and that as it came over from the ship 
he started to lower the jib, and the tray was coming across and lowering 

V'. : 'V : "VA ■; W,. v.": ; V 'V ,V ; . . .'. .w^:: rV ■■ ■■ ■ ■. I, '!/ •■SsV v.-.:: . 
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simultaneously . ^ He says that while coming out of the ship he was under 
the direction of the ship’s hatch-man, but when everything was clear 
the jib was pretty nearly in position. Coming across from the ship 
he passed 3 ft. or 4 ft. over the truck, and he would then be about 16 ft. 
tip in the air. He would then stop a little and come on slowK He 5 
was a bit away from the other tray. When he was about a foot or 
ii in. off the wharf he would usually hold it there for the watersiders to 
move it. where they wanted it. He said that he could not see anything 
under the tray, but he could see the emptv tray that he was lowering 
I he crane-driver states that the trays are 4 ft. '6 in. square. He said 10 
he was lowering very slowly and watching for the watersiders to come 
over and put the tray in position. He would then land the tray 
alongside the other one, but he could not see any one who might step 
out fiom under the platform of the crane. (This platform he speaks of 
l? Practically a steel roof over the base of the crane and it is high enough 15 
lor the tram and trucks to pass under it.) He said that during the 
lowering operation a watersider named Connor called out “ Look out.” 


. °/ C0 . urse ] I stopped the crane there and then. When you let the lever <*> 

It just swings back to neutral. The call was “ Look out.” ‘l suppose from the 2l 
tune I heard the call until the time I stopped the crane would be a second. 

Henderson says that Connor said to him after the accident, 

; ; You are coming too fast, 

and he added : 

! ° 0mes d r™ in the , same position all the time— right alongside the 2.' 

1 &£■ A 5 COme down over the crane you let it swing out from the ledge a 

He says : 

}■' , • ' calJ .? Lookout.’^ ** [the tray] 40 5 ft - 0r 6 ft - off the wharf before I heard the 

; • the Ifo. “ n th ® who was emer S in S had no chance to avoid ^ 

■ If T ^ e was “f* in J' our view > ho must have been under the trav ? 

, Answer . Yes , I carry on lowering to that distance all the time, * 

I QvMtwn : You had been carrying on like that all the evening landing the 

| traj^when you could not see? Answer: Yes ; when I could not sfe underneath 3; ’ 

Answer ^ An<i ‘ n 110 Case did receive a signal that all was clear ? 

(The witness means by his affirmative answer to that question that in an 
| S ' ’ . 110 c a se had he received a signal that all was clear.) 

!n re-exam mation this witness said : 

: ■ Y Question : You came clown on this occasion without a signal ? Answer : 

•'What is the practice ? Answer : I come down and wait for the 
t vlmrfies to put the tray in. position. I do that without any signal. They generally 

fo ff, Hold it up there by signalling with their hand. If I don’t get" a si-mal 

bold the bray in a position where they can handle it. 

The next witness, a stevedore named Nicholson, called for the 
f ;. v shipping company, was not present at the time of the accident, and in 50 
tlmt T es T ect llls evidence is like that of Mr. Blumen. He said to *j n . 
question, 

te- If you are dissatisfied with the m 

m ■ ■ crane, to whom do you go about that ? 

^ . . Board. Of. 

To the question, 


hieh. a .crane-driver operates his 
To the foreman in charge of the 
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. ; . Who controls the time for his relief by the relief man ? - A, The relieving mart 
has four to relieve, and he would start from No. 1 crane. The Harbour Board 
foreman has an office on the wharf. As a rule there is a Harbour Board foreman 
allotted to every ship wanting cranes, unless it is only a small job. 

, -5 A good deal of this witness’s evidence concerned the duties of the 
hatch-man who is positioned on the ship and gives the neeessar y signals 
as to lowering cargo down the hold. This accident occurred when an 
empty tray was being lowered on to the wharf, and the hatch-man is 
apparently only concerned with that while it is coming out of the hold. 
10 He said that the crane-driver is subject to the signals of the hatch- 
man while over the ship, and is subject to the signals of the watersiders' 
when the crane is over the wharf. He said : 

The crane-driver knows there are two men working that- tray and he looks for 
- _ them to guide him where he is going. 

15 Question; If the Harbour Hoard had a man there for signalling he would have 
' ■ to ask the watersiders. where they wanted it and so. forth ? : Answer : Yes.; 

He added, that it was never the practice to have an extra signalman on 
‘ the wharf. 

Question : Your point, Mr. Nicholson, is that there is no need for a signalman 
20 on the wharf because the crane-driver lowers to the top of the truck and then 
awaits directions from the men ? Answer : That is correct, There is no need 
for a signalman. ' • . v ' 

Question : Is there any danger coming across the top of the truck ? Answer : 

No. 

25 Question : From the time the tray is above the top of the truck the crane- 
driver is subject to the signals of the men and should not lower his tray until they 
signal to him ? Answer : Yes. 

That constitutes the whole of the material evidence relating to the 
method of lowering empty trays on to the wharf, and it is clear that 
:>0 from the evidence two watersiders would be loading boxes on to the 
trav after it had been positioned on the wharf. The crane-man brings 
it out of the hold as signalled by the hatch-man, but thereafter 
the crane comes across positioned so as to lower the empty tray on to 
the wharf in the place indicated by the men who are destined to load it. 
35 These men no doubt would select a position handy to the doorway of 
the truck so as to shorten the distance that the boxes would have to he 
carried from the truck to the tray. The whole of this crossing from the 
ship and lowering down to the wharf, up to the moment when the crane- 
driver stops the lowering at a distance of 2 ft. or 3 ft. from the wharf 
40 ready for the watersiders to pull it into a position they require it, 
is in the charge of the crane- man. Any directing that is to be done 

in respect of getting the tray out of the hold is done by the hatch-man 
who stands by the coamings of the hatchway and can see the tray from 
the moment it leaves its position in the hold until it is hoisted clear of 
45 it. All the operations from the moment the crane leaves the hold are 
clearly left to the discretion of the crane-driver. 

The most that could be referred to as constituting directions from the 
watersiders on the wharf would be that it is left to them to point out 
where they want the tray to land, so as to suit their operations of putting 
*50 boxes of butter on it. A crane-driver is, of course, an expert in his 
particular business. His job calls for knowledge of the working of 
hoisting machinery and involves practice in the synchronization of 
movements upwards or downwards with crosswise movements, and there 
would also be levers for regulating the speed of lowering, and possibly 
55 also the speed of raising ; but the matter of raising does not come into 
question in this particular case. 
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The ratio decidendi of the typical carriage case is that the hirer of a 
horse ; carnage, though having the absolute power to direct the time 
and destination of the drive he wants to take, has no control over the 
exercise by the driver of his art of driving. To my view those words 
precisely apply to the situation in this case. The watersiders on the 5 
wiiari have the right to say whereabouts on the wharf the empty tray 
is to be landed. ^ The whole process of getting it there and the* speed 
and the course from the- ship to the wharf is all left, and -necessarily 
must be left, to . the discretion of the crane-driver. He exercises all 
the art there is in the operation. It is therefore clear, to my mind, 10' 
that the crane-driver in this case, whatever his position may have been * 
m relation to bringing cargo out of the hold, is not the servant of, or under 
the dominion of, the waterside labourers who pack the butter-boxes on 
the tray. The fact that the matter of the relief of the four crane-men 
working at each hatch of the ship is done under the command of the 15 
foreman of the Harbour Board, in whose permanent employment the 
crane-men are, is to my mind a cogent argument that the crane-men 
are and remain the employees of the Harbour Board. They are changed 
irom time to time at the will of the Board. That foreman has an office 
on the wharf, and he it is who arranges and directs the operation of on* 
relieving m turn each crane-man and putting another man in his place. 

The accident to the plaintiff occurred when the crane-man was doing 
the act of lowering the tray in precisely the same way as it had been 
lowered every time it had been lowered through the night prior to the 
morning upon which the accident to the plaintiff occurred. It was 25 
left to the crane-man's discretion as to how he lowered the tray until 
it reached a point a few feet above the level of the wharf and in a posi- 
tion alongside a loaded tray waiting to be hoisted up. Then the water- 
siders would take hold of the tray and push it while so suspended, and 
untii it was above the spot on the wharf where they wanted it to rest 30 
while being loaded by them. 

, . T^Hhere was a duty on the watersiders on the wharf to give direc- 
tions to the crane-man as to the method and speed of the lowering of 
the umpty tray then it was a breach of that duty on the watersiders’ 
par t t hat caused, or was a joint cause of, the accident. ok 

The two witnesses for the plaintiff put the matter quite clearly 
Haase says the driver could see the full tray quite easily and would land 
fas empty tray in the vicinity of the full tray. The question was put 
to Haase that m nmety-nine cases out of one hundred the crane-driver 
landed the tray without a word. The answer was : 40 

r They use their own discretion. They very often give a warning. It was not 
only dangerous to us or the tally clerk, but also to any one leaving the ship. T 

Haase says that no signal was given by the watersiders for the trav to 
come down on this occasion, and that when the tray comes down it 
stops some feet off the wharf, and it was on its way to that position on 4^ 
the day of the accident. It did that so that the watersiders could get hold 
of it and shift m into the position they wanted it. It was when the 
accident to the plaintiff occurred when the cry was given to the crane ''' 

poinT St ° P the ° rane a feW feet before t0 its normal stopping. 

The mere fact that an empty tray would be immediately stopped by 
the crane-man n the watersiders called out for it to stop invol ve-s nothin* 
more than that if any one— even a stranger— called out “Stop” thr 

. lowering by the crane-man would stop. 1 : 
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I cite the following two passages from the judgment of the Court 
of Appeal (Scott, du Parcq, and Morton , L.JJ.) in the two cases Dowd 
v. W. H. Boase and Go., Lid., McFarlane v. Coggins and Griffiths 
( Liverpool ), Ltd.(l) : u In our view, however, in each of the eases before 
5 “ us the regular employers have failed to establish that the hirers had 
“ such control of the acts of the workman, at the time of the accident, 
5< as to become liable as employers for his negligence ”(2) ; and : It 
“ is true that the crane-driver was acting under the immediate direc- 
tions of the hirers in the sense that they could tell him where to go 
10 “ and what to carry on his crane, but, as has already been pointed out, 
£< he was not under their directions in regard to the manner in ■which 
“ he should drive the crane, and it was the manner in which he drove 
“ the crane which caused the accident to the plaintiff. As a reprev 
“ sentative of the hirers said in his evidence : £ We naturally hang the 
15 4 4 £ slings on and sling the stuff, but of course we leave it to the crane- 
4 4 £ driver to take it in his way. We do not interfere with the driver of 
c< £ the crane 5 ”(3). 

In my view the judgment of the Court below should stand and the 
appeal be dismissed with costs against the Harbour Board. 

20 Fair, J. This is an appeal in respect of an action for damages for 
injury suffered by the first respondent in the course of his employment 
as tally clerk during the loading of butter from the wharves at Wellington 
into the Port Melbourne on January 7, 1945. On the appeal neither 
defendant questioned the finding of the jury that his injuries were suffered 
25 owing to the negligence of the crane-driver in the operation of the 
Wellington Harbour Board’s crane, which, was the substantial cause of 
such injuries. , , y : /, • 

Only two questions arise for consideration by this Court, First, 
whether the time, method, and manner in which the tray attached to 
30 the hook of the crane for carrying butter-boxes from the wharf into the 
ship was lowered was under the control of the Port Line, Ltd., or its ser- 
vant, at the time the accident occurred. If it was under the Port Line’s 
control, the second question is whether, in law, both the defendants, or 
one only, and if so which, is legally liable for the damage that the plaintiff 
35 suffered. It is common ground that the crane-man was, at all material 
times, the general servant of the Harbour Board ; and that the crane 
and general care and. management of the machinery of the crane, as 
contrasted with the operations being carried out by it, were under his con- 
trol, and that of the Harbour Board by its servants. It is also common 
40 ground that the Port Line and its servants control the time for starting 
and stopping the lift of the load attached to the crane. Whether it 
•was entitled to, or did, exercise greater control than this over the carriage 
and placing of the loads by the crane is in issue, and requires to be 
decided as a question of fact by the Court. That question will be con- 
45 sidered more fully later in this judgment. 

It seems convenient first to consider the respective liabilities in 
law of the general employer of a servant who has been hired, together 
with the machine which he operates, to do work for another, and those 
of the hirer. 

'50: In the Supreme Court, and in this Court, both counsel for the appellant 

and counsel for the respondents undertook the examination of, and 
invited the Court to examine in detail, the long line of authorities dealing 

. (I) [1945] K.B. 301 ; [1945] 1 All E.R. (2) Ibid., 307; 608. 

605. (3) Ibid., 308; (509. 
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with the question as to what was the criterion, or criteria, for deciding 
whether, while doing or omitting the acts relied upon as negligence 
causing the accident, a man in such a situation as that of the crane- 
man was acting as the servant of the hirer or of his general employer. 

But that task was undertaken by the Supreme Court of Canada in 1919,. 5 

the Court of Appeal in England in 1943 and 1945, by this Court in 1939, 
by the Privy Council in 1921, and by the House of Lords in 1942. It 
would appear a work of supererogation for this Court again to embark 
on the same inquiry. In my view, we should refrain from doing so, and 
should accept without question the principles stated in those cases, 19 
particularly as they, are expressed in terms that, with one exception, 
do not permit any suggestion of ambiguity. 

This observation applies with special force to the question as to whether 
the general employer is liable for the negligent acts of a servant where 
the method and manner of his doing the act complained of was subject 15 
to the almost complete control of his temporary employer. 

The decisions to which we refer are, in point of time, Bain v. Central 
Vermont Railway Co.(l), which considered the judgment of the Supreme 
Court of Canada(2), the decision of this Court in Hunia v. W instone. 

Ltd. {3) affirming the decision of the Supreme Court (4), Century Insurance 20 
Co., Ltd. v. Northern Irela?id Transport Board(5), and the decisions of 
the English Court of Appeal in Dowd v. IF. H. Boase and Co., Ltd. (6), 
and Nicholas v. F. J. Sparkes and Son(l). The case last named was 
decided in 1943 by Scott , Luxmoore, and Goddard, L.JJ., and was 
expressly adopted, and the same question considered and decided, in 25 
1945 in Dowd's case(8) by Scott, du Parcq, and Morton , L.JJ. In con- 
sidering these decisions, and the others referred to in them, little assist- 
ance can be gained from comparing the facts of one case with the facts 
of another, for no 'two cases are identical in their facts, and an apparently 
slight difference may, upon a consideration of the whole of the cireum- 30 
stances, be of very material importance. The Court must seek for 
principles, and then itself determine their application to the facts before 
it. The observations of Lord Loreburn, L.C., in M‘ Caftan v. Belfast Harbour 
Commissioners ( 9 ) seem relevant on this question: “Decisions [said 
“ Lord Lorebum] are valuable for the purpose of ascertaining a rule of 35 
“ law. No doubt they are also useful as enabling us to see how eminent 
“ Judges regard facts and deal with them , and great numbers of recorded 
“ precedents are useful in no other way. But it is an endless and unprofit- 
able task to compare the details of one ease with the details of another, 

“ in order to establish that the conclusion from the evidence in the one 40 
“ must be adopted in the other also. Given the rule of law, the facts of 
“ each case must be independently considered, in order to see whether 
“ they bring it within the rule or not ”(10). 

Hunia' s case(ll), at the request of the counsel for the plaintiff, 
raised in a clear-cut form the question whether the general employe! 45 
could be liable where a truck and the driver -were subject to the directions 
and control of the temporary employer as to the place, manner, and 
method of performing the work in the course of the execution of which 


2 A.C. 412. (6) [19451 K.B. 301 ; [1945] 1 All E.R, 

48 JD.L.R. 199; 58 S.C.K. ' 605. ' « * 

»- (7) [1945] K.B. mhi. 

:N.Z/h.R. $11 n. ' ,•••.• ,[19igJ'K.B,:30i ; ' [T945]"'! All 

G.L/R. 66. 605. 

A.C. 509 ; [1942] 1 All E.R. (9) [191 1] 2 I.R. 143. 

{ 10 } Ibid.;U5. 

{11} [1946] N.Z.L.R. 81 7»* 
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the accident occurred. This question, and the earlier decisions, now 
presented in detail for examination by this Court (other than those in ^ 
the Scottish Courts), were considered first in the Supreme Court. The 
principles there laid down were affirmed in the Court of Appeal, and were 
the same as those adopted in Doivd's case(12). 

I .shall, therefore, refer briefly only to the principles stated in the 
English Court of Appeal, and in the Privy Council and House of Lords 
cases referred to, as they seem to provide an amply sufficient statement 
oi the test to be applied to the circumstances of this ease. 

In Nicholas v. F. J. Spa? Ices and Son(l3) the Court said : 44 The power 
Fof control of the new superior (the temporary employer) must be 
44 present in connection with the doing of the particular act which proves 
“ to be tortious and so gives the injured party a. right of action. No' 
“ other control is relevant. That is the ratio decidendi of the carriage cases, 
‘‘which held that the hirer, though having absolute power to direct-'' 
/ the time and place of the drive he wants to take, has no control over 
“ the ^exercise by the driver of his art of driving. If he drives 
negligently and injures some ' one, it is his regular employer who is 
“ responsible and not the hirer of the carriage ; because the hirer has 
“ no right, as a term of his contract of hire, to interfere with the driver 
“ in. the exercise of his art. On the other hand, if the nature of the work, 

“ for which A. lends the use of his vehicle, or ship, or moveable cranes 
“ to B., necessitates the exercise of detailed control by B. .over the manner 
“ in "which A/s servant will have to do the work which A. has contracted 
4 4 with B. that A/s servant shall do for B. so that it becomes the servant's 
/ duty (a) to comply with BSs orders, or (b) not to act except on BAs 
“ orders then pro hoc vice, for the purpose of responsibility in tort, B. 

* £ becomes the master of A As servant in the doing of that work. This 
“ was the basis of the decision in Donovan v. Laing ([1893] I Q.B. 629) 

44 and in Bain v. Central Vermont Railway Co. ([1921] 2 A.C. 412). In 
4 * the former, Bowen, L.J., said (at 634) two things : (1) the employer 
i ' (for the purpose of the rule 4 respondeat superior ’) is 4 the person who 
4 4 4 has the right at the moment to control the doing of the act ’ — 

44 the act which causes the damage; and (2) the hirer of a carriage 
44 with driver is not liable unless he 4 actively interferes with the driving 5 — / 
44 i.e., in the exercise by the driver of his art. In Bain's case the cause 
“ of the accident was the disregard by the servant of A., in driving A/s 
44 train over B. 5 s railway, of the signals on B/s railway, obedience to 
44 which by A/s servant was implied by a vital term of the running- 
“ power contract between A. and B. As the Privy Council said 4 These 
44 4 signals were the mechanical expression of the orders of the Grand 
“ 4 Trupk, orders which Frost [the servant of the Central Vermont 
44 Bailway Co.] at that moment was bound to obey/ and the Board 
“ quoted the above sentence from Bowen, L.J/s, judgment in Donovan 
44 v. Laing Syndicate with approval ”(14). 

In Bain's case(15) the Privy Council, in referring to the judgment 
of the learned trial Judge, which was reversed on appeal, said : <£ Their 
“'Lordships think that this is leaving out of view the point of time at 
. 4 4 1 which' the position' must be determined . . In the words of the judgment 
4 ‘ reported by Sirev and quoted by Brodeur , J., you are to look to the 
/“A patron momentane qui avait ce prepose ■ sous 
44 4 il avait line autorite exclusive au moment de F accident/ It is 




(12) [ 1945 ] K.B. 301 ; [ 1945 ] 1 All E.R. (14) Ibid., 31 In, 

‘ 005. ‘ “ (lo) [1921] 2 A.C. 412. 

(13) [1945] K.B. 3U9n. 
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. “ nothing to the purpose that there may be at the same time a sort 
c> of residuary and dormant control of the 6 patron habituel ’ . , . 

“Asa matter of fact so literally was the arrangement, embodied in clause 
■ “ 0 of the agreement already quoted, carried out that Frost signed a 

“ separate, receipt for the: payments made to him by each company 
, ** respectively for his services while working on each line respectively. 

44 Payment is not everything ; it is a circumstance pointing to who is 
the employer, but the real test is control, and at the moment of the accident 
v the control of Frost was in the Grand Trunk ”(16). Tile italics are 
. > mine. 

Lord Simon , L.C., in the Century case(!7) adopts Bowen , L.J.’s, state- 
. 5 ] ler d- that the test was “in whose employment the man was at the time 
the acts complained of were done, in this sense, that by the employer is 
‘ meant the person who has a right at the moment to control the doing of 
‘"the. act This would appear plainly enough stated, but in Huniai's 1 
case(18) the argument led to the definition being construed as meaning 
by ” control the doing of the act,” “ control the time, method, or manner 
4 of doing the act where these constitute the tortious act,” and this is, 

I think, plainly the sense in which the Lord Chancellor was using it(19)l 
'Lords Romer and Porter concurred(20), without stating their reasons * 
independently. 

Lend If right wrote a separate judgmental), which considers in more 
detail the question as to when the measure of control amounts only to 
directions as to* ’when and where the servant is to do the work he is 
] ‘ leirt to perform,* and not to controlling how he is to do it. When his 2 

j Judgment, and the passage cited in it from Cameron v . N ysirom ( 22 ) , 

{ are considered in relation to this question, it does not appear to modify 

or qualify the judgment of the Lord Chancellor or the principle stated 
m the judgments of the Privy Council and the Court of Appeal, but 
|! refers to directions as to the nature of the task to be performed — not to 3 

v directions as to the time, method, or manner of performing it. The 

j.j judgment of the Lord Chancellor of Northern Ireland in the Centum 

::: | * case(23), referred to by Lord Wright , states the principle or criterion 

J? aimost ldenticai ^ms, where he says : P They [the Transport Board! 

; j no more controlled Davison in the means or method of delivery of the 3' 

j |||' ; petrol at the garage than they controlled him in his driving of the 

lorry from Larne to Belfast. ... He [the hirer’s agent] could 
: have had no authority to give orders in regard to the method of perform - 

:;t „ work undertaken by the Board for reward to them . a 

:F „ contract of carriage by independent contractors who mav reasonably ^ 

: a <t be expected to accept orders as to the ends, but not as to the means, 

‘ tee methods, or the manner of doing the work ”(24). 

! With the greatest respect for the learned trial Judge’s careful judg- 
ment, it appears to me that he has not, in determining the issue, taken 
the principle set out in Bain’s{25), Hunia's{ 26) and Boase's cases(27) as 41 
the criterion to determine whose servant the crane-man was. It appears 
: that he consequently misdirected himself in considering the question of 

24! Ibid, W : 

1 4®' (18) [1946] N.Z.L.R. 817». (25) [19211 2 A C 4 )2 

' (W) [1942] A C 509, 513; [1942] 1 All (26) ]1946 ] N.zTe. 817 re . 

(« 4 » 6 , »a. 13,1 Wg**.*) 

f ; , ; (21; Ibid., 515, 516, 517 ; 495, 496. 
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Before proceeding to consider the issue of fact I should, perhaps, 
refer to, the submission by Mr, Watson that Bowen , L.J.’s, statement of 
principle, in' Donovan's^ case(28) might be considered as criticized by the 
feet that Lord Dunedin in Caftan’ s case(29) expressed a preference 
-5 for the test used by Bowen , L.J., in Moore v. Palmer ( 30) — w., “ The 
4 4 great test was this — whether the servant was transferred or only the 
44 use and benefit of his work ? ”(31). But, as Smith, J., points out 
in his judgment in Hunia's ease(32), in tw r o later cases in which Lord ' 
^ Dunedin delivered the judgment of the Privy Council, Societe Maritime 
10 Franchise v. Shanghai Dock and Engineering Go., Ltd. (S3) and Bain’s 
case(34), M'Cartan’s case (35) was neither cited in argument nor referred 
to in the judgments, and in each case His Lordship repeated the state- 
ment of Bowen, L.J., which he had critized, and. said that that statement 
expressed the law with accuracy. Moreover, in A. H. Bull and Co . 
15 v. West African Shipping Agency and Lighterage Co. (36) and the Century 
ease(37) the Privy Council referred to Donovan’s case for a clear exposi- 
tioii of the question as to whom responsibility attached for the act of a 
servant transferred, so to speak, for the convenience of working a chattel 
lent, or hired, to another. 

20 Adverting now to a consideration of the facts, the Court approaches 
it on the basis of the statement in Nicholas’s case(38) as follows : “ It 
“is important to remember that the burden of proof rests on the general 
44 employer to show affirmatively that his negligent servant was not 
44 acting within the limits of a proper discretion as such servant, but 
25 44 that in pursuance of the arrangement (whether amounting to a term of 
44 the contract or not) between his general employer and the other 
44 party, the servant was governing, or was hound to govern, his conduct 
44 by following the guidance of the other party. The employer cannot 
44 escape liability on a negative, he must give positive proof of the 
,30 “ assumption of such responsibility by the other party ”(39). 

I turn now to consider the question as to under whose control the 
crane- man was as to the method, manner, and time at which he performed 
the particular act, or omitted the particular duty, which constituted the 
negligence w r hich caused the accident. The breach of duty of which 
35 he was found guilty was failing to use due care while lowering on to the 
wharf the trays on which the butter-boxes were to be loaded. 

The learned trial Judge has treated the question as to whose servant 
he is considered to be at the time of the accident as purely a question of 
law. No issue in respect of that was submitted to the jury, and this 
40 course was acquiesced in by all counsel. With the greatest respect, 
however, I think that the question is one almost entirely of fact. As 
Lord Simon says in the Century case(40) : 41 In M ( Car tan v. Belfast 
44 Harbour Commissioners this House emphatically stated that it is a 
44 question of fact how the maxim respondeat superior is to be applied 
45 “ in any particular case of this character ”(41). The law is, I think, 
settled in the sense that I have endeavoured to state above. The ques- 
tion of fact is as to who at the time of the act, or omission, causing the 
accident, was controlling, or, if no control was actually exercised over 

(36) [1927] A.C. 686, 091. 

(37) [ 1942] A.C, 509 ; [1 942] 1 All E.R. 
491. 

(38) [1945] H.B. 309*i. 

(39) Ibid., 312. 

(40) [1942] A.C. 509 ; [1942] 1 All E.R. 
49L 

(41) Ibid., 515, 495. 


(28) [1893] 1 Q.B. 629, 632 

(29) [1911] 2 I.R. 143. 

(30) (1886) 2 T.L.R. 781. 

(31) Ibid., 782. 

(32) [1949] N.Z.L.R. 8X7n.. 
im (1921) 90 L.J.P.C. 851 
,(34.) [1921] 2A.C/412. 

(35) [1946] N.Z.L.R. 817*. 



BUTTEBWORTirS ' LOCAL GOVERNMENT REPORTS 


the servant at that moment, had the power of control over, his manner 
of doing such act. ' This' being a question of fact not covered by the 
issues, and there having been no agreement on the subject between 
counsel, the presiding: Judge had power to decide this question : Brett 
v. Schneideman Bros., Ltd. (42). The Court of Appeal has, of course, 5 . 

the same power— Court of Appeal Rules, R«. 5 : Murdoch v. British 
Israel World Federation {New Zealand) Inc. (43). 

The control exercised bv ' the- stevedores,, the hatch-man, ' and , the , . 
waterside workers ' loading' the' butter-boxes on to the trays was the. 
'Subject of a considerable amount of evidence. The crane-driver himself l.'O 


man. . . When I was about 15 ft. up [from the wharf] J went slowly to watch 

the watersiders. Connor [a watersider loading] yelled out 44 Look out.” Of course 
I stopped the crane there and then. . . I had been working there for seven 

hours and the trays had been coming down in the same: .manner ; all' ...the 
time. . . . 

Question : And in no ease did you receive a signal that all was clear ? 
Answer: Yes. 

Question 

X do that -without any signal. 
with their hand. 
can handle it. 

Alexander Nicholson, the stevedore in charge of the loading operations 2 ; 
(and who is, in law, the servant of, and was called for, the "Port Line) , 

in cross-examination by Mr. said : 

The crane-driver when he gets over the wharf would obey any signals from the 
men loading on the wharf. Actually the crane-driver watches the watersiders 
for any signals they may give. ^ 

Question : The crane-driver is subject to the signals of the hatchman while 
over the ship and is subject to the signals of the watersiders when his crane is over 
the wh§rf ? Answer : Yes. . . . The crane-driver knows there are two men 

working that tray and he looks for them to guide him where he is going. 

In cross-examination by the plaintiff’s counsel, he said : 3 1 

. Question : From the time the tray is above the top of the truck the crane- 
driver is subject to the signals of the men ? Answer : Correct, 

Question : And should not lower his tray until they signal to him ? Answer * 

Yes. 

Thomas Blumen, the assistant traffic manager of the Harbour Board a< 
said : ' 

If the ship requires a crane they would give us an order to that effect, and we 
will see that cranes are placed, in position in accordance with their request. From 
then on the crane and the driver are entirely working under the jurisdiction of the 
shipping company. If the driver is employed by the ship we have nothing to do at ,«■= 
alt w'Uh the working of that freight. When the crane-driver starts to work he is ‘under ^ 


On this occasion you came down without any signal ? 
I come down and wait for the wharfies to put the tray i 
A . b They generally say 44 Hold it up there 55 by 
• If I don't get a signal I hold the tray in a position 1 
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Question : Finally if he has not got any instructions he shouldn’t lower into 
any position any time he can’t see that position ? Answer : Xo ; he should just 
lower it as far as he could see. That" is if there is no one to direct him. 

Question ; He should then await directions ? 'Answer.: Yes. .. 

The plaintiff says : 

Question : When he [the crane-man] is bringing the empty ones [trays] down 
he puts it into a position as near as lie can to where the- watersiders want;:' if 3' 
■ Answer ; Yes. 

Question : He will bring it down to the right or the left as they indicate to Imn t- 
Answer : Yes.' ./ ■■ 

Question : The crane-driver obeys the signals of the hatehman when going 
in the hold and the signals of any ivatersider when landing a tray on the wharf : t; 


Haase, a waterside worker, says : 

15 The watersiders themselves do the signalling ' as a -rule we; watery 

aiders direct the crane-driver where to land it. . .. . I would not hold it as 
a right to signal him where to land the tra y. We did signal him. . . . If 
they are working in a narrow space I have heard the crane-drivers give a warning. 

Question : In the great majority of cases j ninety-nine times out of a hundred, 
*10 the crane-drivers land without a word ? Answer : They use their own discretion. 
They very often give a warning. ... 

Question ; Was any signal given by any of your gang for the crane- driver to 
come down on this particular occasion ? Answer : None whatever. 

Nicholson, who, as stevedore, was a responsible officer of the shipping 
25 company in charge of the loading operations, and Blumen, the assistant 
traffic manager of the Harbour Board, agree that control over the crane- 
man as to time and manner of carrying out the loading operations was 
exercised wholly by the watersiders, who, so far as these were concerned, 
were entitled to issue orders to him. What clearer or better evidence 
30 of what the arrangement in respect of the crane-man was could have 
been obtained I find it difficult to conceive. No doubt it was never put 
into express terms, either oral or written. But this is common and 
reasonable enough in commercial contracts of this nature. A practice 
no doubt has grown up and the understanding of it by two officers 
35 holding responsible positions for the respective parties is weighty evidence 
as to its nature and terms that should not, I think, be rejected except 
for grave reasons. None such appeal’s to exist. On the contrary, 
their evidence is confirmed by that of all the other witnesses including 
the crane-man, and has the additional corroboration of concurring with 
40 what would appear the most reasonable and practical method of working. 

With the greatest respect for the opinions of the other members of 
the Court, it seems to me clear that the watersiders (who were the 
employees of the shipping company), had the power to stop a load in 
mid-air, and to regulate its movements, and, from the general nature 
45 of the control exercised by them, that the only fair inference is that 
the Harbour Board had parted with the general power of controlling 
the crane-man when working the crane with either a full or an empty 
tray attached to it. The only matters in the discretion of the crane- 
man himself (other than those left to him by the stevedore and his men) 
50 would be obedience to orders likely to cause unwarranted damage to the 
■ , : structure' or the machinery of the crane. f ; : , 

■ ' , It;was 'submitted by Mr, Watson that the allegations in tbb;btathm;ehf- 
of claim did not extend to such a cause of action. There is some force 
in this contention. This defence does not seem to be clearly set up. 
55 But it was relied on throughout the trial and argued at length in the 
motions for judgment. In such circumstances it is too late now to 
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-tut xidi ooiir -board nires its cranes (with drivers) pursuant to 188 
i its By-laws and Regulations. This regulation provides, inter alia , — 
(a) That the Board shall not be responsible for any loss or damage 
to the hirer or any person whatsoever arising out of the working 
of the crane— unless caused by the negligence of the Board 
or its servants. 

{b) That the hirer shall conform to any reasonable order or condition 
in regard to the working or stoppage of the work of the crane 
which may, from time to time, be given or enforced by an 
official, of the Board in the course of his duty. 

On the hiring of a crane, the procedure followed by the Board and the 
pplicant is very simple. No written or other express contract is entered 
rt°. ^ “ If a ship requires a crane they order 'it by ’phone or by an 
application, and we supply the driver. If the ship requires a crane 
they would give us an order to that effect and we will see that cranes 
are placed in position in accordance with their request. From then on 
the crane and the driver are entirely working under the jurisdiction of 
the shipping company ” : Mr. Blumen, assistant traffic manager of 
ie Harbour Board. 

In Nicholas v. F. J. Sparkes and Son( 3) the Court of Appeal said : 
The relevant maxim of respondeat superior may well, historically, 
have arisen out of the frequently recurring financial impossibility of 
getting money satisfaction in damages out of the individual person who 
committed the wrongful act. Where he was the general servant of an 
employer who could pay, and especially when the emnlover was 
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Now, it was not anv command of the ship-owner or stevedore that 
wus " the- direct cause ” of the crane-man’s doing any or all of the fore- 
aoing. His tortious act followed no order either to lower, or not to 
lower, the tray as lie did. (There was, it is true, evidence of a warning 
shout that came too late to be effective. There was also evidence 
of a complaint as to speed having been made at an earlier stage of the 
operations, but none of any immediately before the accident. There 
was no evidence that the speed of the lowering operation had ever been 
prescribed or regulated by any of the stevedore’s men. Each of these 
matters will be discussed later.) 

' But the 'Harbour Board says : “ The circumstance that the steve- 
dore (by its servants, the watersiders working on the wharf) had, in 
b fact, given the crane- man no signal before the accident occurred is 
'bkuiot. material. What is material, and is alone material, is that the ■ 
“ stevedore had then a right to give the crane-man an order or orders 
In connection with the act that proved to be tortious, which order 
A ‘ or orders, if given, could have prevented the accident. It was by 
“ virtue of this right that the stevedore became the superior, for the 
“ time being, of the crane-man.” ;i ' 

1 There was no proof of the creation of any such right by contract ! 
made between the parties before the crane began to be worked. It is, 
therefore, necessary, to ascertain what specific acts of the crane-man 
were done in response to orders or directions given to him by the steve- 
dore (or its servants) while the crane was being worked. It may be 
that these will be seen to be consistent only with the existence of the 
right alleged. 

" Mr. Bhxmen, assistant traffic manager of the Harbour Board, said, 
in examination-in- chief, that after a crane was placed in position and 
work was started, 44 From then on the crane and 'the driver are entirely 
‘‘working under the jurisdiction of the shipping company,” ^But this 
general statement begs the question.. What it was necessary for Judge 
and jury to know was, what orders were, in fact, given by the stevedore 
to the crane-man, when they were given, and for what purpose they were 
given. ' Judge and. jury would then 1 be in a position to determine the 
extent of the “ jurisdiction ” (if any) referred to. But Mr. Blumen stated, 
also in examination-in-chief : 

If the driver is employed by the ship [by this he means “ When a crane (with 
driver) is hired by a ship ”] we have nothing at all to do with the working oi that 
freight. When the crane-driver starts to work, he is under the orders of the steve- 
dore of the ship. . . . From my experience the men working on the wharf 

usually signal the crane. The men on the ship have no jurisdiction over the men 
on the wharf at all. . . . We never have a signalman at any time directing any 

crane-driver. . . . The loading and unloading is definitely left to the shipping 

company. ■" . . . " ' In my experience of a driver, X have never known them [him ■ V j 

to give a signal that he is coming down. It is just part of the work for him to go 
up and down. 

vyh Though '.Mr. BlumeB , 'says ; That ; ...the'''crane>diiver is “ under [the 
orders; of the stevedore', of theyship,” .He''- doesinot Indicate;:' what; these ; 
Ibrders 'are. / And when he says, that 44 the men working oh The wharf' 
||y Iistially . signal: the crane,”' he does not, state, when, ;or vdiylthey.do, so.,. 
IBtil ■tome, information' bn these matters is got from"' Mr. Blumen’snross-I 
examination by eobns'ei for the plaintiff 

Question : Yon say you instruct your driver to obey the signals of the hatch- 
men when the driver can’t see ? Answer : Yes. 

Question : The Board would nor, approve of a crane-driver lowering the crane- 
Look into the hatch unless ho works under the direction of the hatchmanj 
YlfkmY’-- 'dYes ; 1 ' ; - ,, ' , . ■ ,, . . : ,;dy 
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Question: The reason being that he can’t see what he is doing and might 
land on the head of some one in the hatch ? Answer : Yes. 

Question : Now then, you would sa.y, I suppose, landing and taking off from the 
wharf . . . the assumption is the crane-driver will be able to see for him- 

U self ? Answer : Yes. 

Question : And therefore he should not lower his tray into a position he cannot 
see without any instruction from the man on the wharf ? Answer : Yes. 

Question : That is just a- matter of common sense ? Answer : Yes. 

Question: But if the operations had been conducted in a way that required 
10 him to lower down into position where he could not see there should be a signal- 
man or something to give him instructions ? Answer : As a rule the men on the 
wharf did that. 

Question : Some one on the wharf instructs him ? Answer : Yes. 

Question : Finally if he has not got any instructions he shouldn’t lower into 
.15 any position any time he can’t see that position ? Answer : No; he should just 
lower it as far as he could see. That, is if there is no one to direct him. 

Question : He should then await directions ? Answer : Yes. 

These answers tell us the purpose of at least some of the signals 
that were given to the crane- man by the men on the wharf. That 
:20 purpose was to assure him that he could safely continue to lower his 
tray towards the wharf at times when he himself could not see who was, 
or might come, beneath the tray. In other words, some of the signals 
given to the crane-man by the men on the wharf were intimations that 
it was safe for him to do what his own judgment would prevent him 
25 from doing unless he received such intimations. If such signals were 
among the “ orders ” of which Mr. Blumen speaks in his examination- 
in-chief, and if the crane-man was bound to obey them when given, 
they have no importance in the present case. The plaintiff was injured, 
not because the crane-man acted in reliance on any signal to go on lower- 
.30 ing when he himself could not see where the tray was going, but because 
he" went on lowering into a blind spot without any safety signal having 
been given to him." And, even if it was the duty of the men on the, 
wharf to give the crane-man a signal when it was safe for him to go on; 
the occasion for the giving of one did not arise. Therefore, signals of 
.35 the kind specifically described by Mr. Blumen do not establish any right 
of control by the stevedore that is relevant to the present inquiry. 

It may be said, however, that there is another inference that may be 
drawn from the answers given by Mr. Blumen in cross-examination. 

It was suggested to him that, if the operations of loading had been 
40 conducted in such a way that the crane-man was required to lower 
into a position where he could not see, there ought to be a signal- 
man on the wharf to direct his movements. Mr. Bltimen’s comment 
on that was, “ As a rule the men on the wharf did that.” In other words, 
if necessity arising from the nature of the operations requires the crane- 
45 man to lower blindly, the men on the wharf 46 as a rule ” watch over 
him, signalling when it is unsafe for him to proceed. The inference that 
it may" be sought to draw from this evidence is that, on occasions, the 
stevedore's men assume the responsibility of guiding the crane-man ; 
that he is aware of this, accepts the situation and puts himself, as it 
.50 were, in their hands. In other words, in order that the work may be 
carried out as quickly as possible, it is agreed that the crane-man shall , 
lower his tray blindly unless he gets a warning signal which will be given 
to him if danger threatens. But the finding of the jury that the crane- 
man was negligent is against the drawing of such an inference. The 
55 erane-man could not have been negligent if he was entitled to assume 
that he would get a signal to stop if there was clanger. Therefore, as 
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lie . negligen lie could, not have been entitled to make this assurnp- 
' tion. If he was not so entitled,, it was because the stevedore’s men 
■-'■;ha'd not undertaken to give him such a signal, and there was no agree- 
ment that he should be under their control. Therefore, he had been 
left to exercise the discretion vested in him, as a skilled and presumably 
careful man, by his employer. 

There were, however, other occasions on which the men on the wharf 
did give the crane-man signals which were connected with the lowering 
of the tray, and with which he complied. Typical evidence on this 
point is given- by Haase, a waterside worker employed by the stevedore, 
and Nicholson, a foreman in the employ of the stevedore. 

Haase, in cross-examination by counsel for the Harbour Board, 
said : 

As a rule we watersiders direct the crane-driver where to land it [an empty 
tray]. We get it to land as near as possible to the work — I would not hold it as 
a right to signal him where to land the tray. We did signal him. I know that the 
crane-driver lands the tray where the crane hatch-man directs him to land 
it. . . . 

. Question : In the great majority of cases, ninety-nine times out of a hundred, 
the crane- drivers land without a word? Answer : They use their own discretion. 
They very often give a warning. 

Alexander Nicholson, stevedore’s foreman in charge of the loading 
operations (called for respondent Port Line, Ltd.) stated, again in cross" 
examination by counsel for the Harbour Board : 

Question : The crane-driver when h© gets over the wharf would obey any signals : 
from the men loading on the wharf ? [This appears to be a question though there 
is no mark of interrogation in the printed case.] Answer : Actually the crane- 
driver watches the watersiders for any signal they may give. 

Question: The crane-driver ... is subject to the signals of the water- 
siders when his crane is over the wharf ? Answer : Yes. • 

Question : It has been long suggested that the Harbour Board should have 
another signalman on the wharf for the crane, is that reasonable ? Answer : I 
have been for a number of years down there and I have never heard of it. The 
crane-driver knows there are two men working that tray and he looks for them to 
, guide him where he is going. * 

Prom these statements of Haase and Nicholson no more is necessarily 
to be inferred than this, that if the watersiders gave the crane-man a 
signal to lower the tray to an indicated position, he would act as directed. 
Blit it is not proved that the purpose of such signals was other than to 
serve the convenience of the men below and to facilitate their handling i 
of the empty trays . It is not shown that they were given to avert danger^ 

or were given except on occasions when the crane-man was able (as far 
as is known) to see for himself who was, or might come, beneath the 
tray. It is not proved that the watersiders ever gave the crane-man a 
signal to hold the tray in mid-air because they could see, what he could 4 
not, that it was unsafe to proceed further. 

Some of the statements assented to in cross-examination by several 
of the witnesses are wide enough to show control by the stevedore over 
all phases of the crane-man’s operations, whether hazardous or not, 
and whether their purpose was safety or convenience. Thus, the I 
plaintiff says in cross-examination by counsel for the Harbour Board : 

Question : The evane-driver obeys . . . the signals of any watersider 

when ianctmg a tray on the wharf ? Answer : Yes, 

; Is it not an arbitrary and unreasonable restriction of the meaning 
ot language to infer from such statements as these anything less than ? 
control by the stevedore, at all stages, of the crane-man’s operations of ’’ 
flowering and lifting the trays ? I do not think so. The Harbour 
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Board had to discharge a burden of proof which is, admittedly, not a 
light one. , It had to show that the present ease differs' from the majority ■ 
of cases in which a vehicle or other instrument is hired with its service. ■ " 
r t Most cases/ 5 said Lord I ty right in Century Insurance Co., Lid. v. 
° Northern Ireland Road Transport Board(o), “ can be explained on the 
^ basis of there being an understanding that the man is to obey the 
“ directions of the person with whom the employer has a contract, so 
^ far as is necessary or convenient for the purpose of carrying out the 
contract. Where that is the position, the man who receives directions 
“ ^ rom other person does not receive them as a servant of that person,, 
u but receives them as servant of his employer. 55 ■ 

Being under the necessity of proving that this v r as the exceptional 
case, to be explained on some understanding other than that described 
by Lord Wright , the Harbour Board had to adduce evidence consistent-, 
lo only with the stevedore’s having acquired a power of control over a class 
or series of hazardous acts, one of which proved to be tortious. “ No 
other control is relevant 55 : Nicholas v. F. J . Sparkes and Son( 6 ), 
Proof of control over a class or series of non- hazardous acts none of which 
proved to be tortious was insufficient for this purpose. 

20 ^ would seem that, when lowering the tray, the crane-man kept the 

movements of the men below under observation. Speaking of what he 
did just before the accident, he says : “ When I was about 15ft. up 
‘ [above the wharf] I went slowly to watch the watersiders.. 55 Pre- 
sumably, this was to see what they were doing and where they might 
be going. It may have been to see where they wished the tray to be 
placed. It is possible that it may have been to see whether a warning 
signal would be given ; but this is improbable as the crane-man had 
not received any such signal during the whole of the operations. But,, 
whatever be the explanation of his watching the watersiders, the fact 
30 is that he continued to lower his tray without knowing who was 
beneath it, or might come (from under the crane, at any rate) beneath 
it. And he had been acting in this way throughout the operations. 

Question : You had been carrying on like that all the evening, landing trays 
when you could not see ? Answer : Yes. When I could not see underneath 
r, -35; the' tray. . . 

Question: And in no case did you receive a signal that all was clear ? Answer: 
Yes. [i understand this answer as meaning “ No.” ] 

Question : On this occasion you came down without any signal ? Answer : 

Yes. 

40 That this was a dangerous practice for the crane-man to adopt is 
proved by the accident, for, after getting a warning of sorts, he at once 
tried to arrest the descent of the tray. But the warning had come 
too late. The question, therefore, arises, “ Who authorized this dangerous 
; . . practice ? 55 It was certainly not the Harbour Board. The cross- 

45 examination of Mr. Blumen makes it clear that the Board expected the 
crane-man not to go on lowering when he could not see, unless he received 
a signal to go on. Was it then the stevedore that authorized it ? Did 
it (by its servants, the men on the wharf) undertake the responsibility 
of ensuring that the crane-man would not continue his lowering opera- ' 
50 tions past the point of safety 3 Did it stand guard over him, ready to 
restrain him in good time from the continuing of his lowering operation 
when this threatened danger '? There is no evidence that it did. One 
chance cry uttered when the accident ywas imminent can hardly be 

(5) [1942] A At 509, 517 ; [1942] 1 All (6) [1945] K.B. 309w., 31 In. 

E.R. 491, 490, 497. 
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regarded as adequate evidence o£ the assumption of. such, responsibility. : , 
: by :: the stevedore. During the 1 whole, of. the .tiine that the work ol, . 
loading had been going on, the crane-man. had been doing the very thing 
that in the end caused the accident — coming down too far without any 
.signal from the. stevedore’s men. & 

" An element of the tortious act may have been excessive speed. As 
already stated, there was evidence that one of the stevedore’s men had 
remonstrated with the crane-man at an earlier stage of the operations 
as to the speed at which he was lowering the trays. Haase (a water- 
skier), who was called as a witness for the plaintiff, was asked, in 10 
examination-in-chief : 

■Did you have any cause for complaint in the way the trays had been 
landed ? 

He replied : 

Early in the morning, my mate called out to the crane-driver asking^ him to 15 
come down slower. That was previous to the accident. He said: “ You will 
injure somebody if you don’t come down slower.” 

On this question of speed, Byrnand (a waterside worker) who was 
called for the plaintiff said in examination-in- chief : 

, • X should say the tray came down fairly fast. Some cranes are faster than 20 
others. It depends. . .. I should say it was fast any way. . 

Nicholson (stevedore’s foreman), called as a witness for the ship- 
owner, was asked in examination-in-ehief : 

Have you as a foreman stevedore any right to control the manner in which 
lie operates or drives his crane ? 25 

His answer was : 

Those cranes go at a given speed more or less. They have a standard speed. 
They probably go faster coming back with a full load than going up with one. 

I would not be sure of that. 

Pirie (chief mechanical engineer of the Harbour Board), called for the 30 
Harbour Board, said : 

This particular crane is at No. 3 position, Glasgow Wharf. The maximum 
lowering speed is 300 ft. per second. 

(It was agreed by counsel that this was a misprint : and that what the 
witness had said was " 300 ft. per minute.”) 35 

Now, assuming that this evidence establishes that, on the occasion 
of the accident, the crane-man lowered the traj too fast, and that bis 
doing so contributed to the accident, it does not prove that the control 
of speed had been specifically withdrawal from the discretion of 'the 
crane-man and transferred to that of the stevedore. ■ That, of course, 4-0 
would not matter if the crane- man were otherwise proved to have had 
no discretion, but to have acted wholly under, the control of the steve- 
dore in carrying out his operations of lowering and raising the trays. 

'In that case, evidence of excessive speed would not be needed to , . 
establish the Harbour Board’s case. 1 ■ 45 

Control of the crane-man’s operations is not, in my opinion, proved 
^/'.■statements 1 that, : ee; if the driver is employed 'by,- The,, ship,": we have 
"'nothing at all to do with the working of that freight ” ; “ the loading 
“ and unloading is definitely left to the shipping company.” Such 
btevidenco asHhat is net:, enough. • “ The employer . cannot ,escaipe; ;Ka- 
j||; ; lilitycqh a negative* he , must give positive, proof ; of ' the /assuhiption/ " ■ 
'^responsibility Hyr hlie' ptHer- p^rty '.^(7).. - 1 H' 1 

Ptlj® really comes' to., this : ■ that, if .warning 

i|!gnafe.h'ad. heei^ given- tb Jilin, the ofane-man ; would have been bound to' 

■ c , 1 c ' '' " . ( 7 ) Ibid,, 312 n. ' " ■ ' .. ' v . 
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obey them. In prudence, no doubt, he would. To have ignored 
them would have been an aggravated breach, of a general duty to be 
careful.' Going down blind would in itself be careless. Doing so in 
defiance of a warning would be 'still more careless. But this aspect ol 
5 the matter is of no importance as the accident was not due to defiance 
of any warning. 

If may be that the stevedore’s servants ought to have seen at an 
earlier stage of the operations that the crane- man was lowering the 
tray without due regard to possible consequences ; and that they ought 
i-0 then to have insisted on controlling the operation of lowering it. But 
the circumstance that they might have been able to assume control, 
had they insisted on doing so, is not enough. The fact is that they 
never did assume control ; and there is no evidence that, either before 
, or after the operations began, they ever established the right to do so. 

15 It may, however, be that the stevedore had a general or compre- 
hensive power of control over the crane-man, from which, a power oi 
control over the doing of the tortious act is to be inferred . If so, it was 
a right that was limited in both nature and extent. “ If you are dis- 
“ satisfied with the manner in which a crane-driver operates his crane, 
20 “to whom do you go about that?” To this question, Alexander 
Nicholson, a servant of the stevedore, answered : “ To the foreman in 
“ charge of the Board.” Only the Harbour Board could dismiss him 
or take him off the job and replace him by another crane-man. The: 
Harbour Board arranged when he was to be relieved by another of its 
25 servants. The Harbour Board could give, and enforce at any time, 
any reasonable order, or make and enforce any reasonable conditio r 
in regard to the working or stoppage of the crane : Reg. 188. The 
most that either ship-owner or stevedore could do was to give him 
signals when to start and when to stop the hoisting of full trays from 
30 truck to ship, and the lowering of empty ones from ship to truck. 

In Century Insurance Co., Ltd. v. Northern Ireland Road Transpor 
Board{8), Lord Wright said : “ In his judgment in Moore v. Palme ? 
44 (2 T.L.R. 781, 782), Bowen , L.J., stated a more concise criterion thal 
4 4 4 the great test was this, whether the servant was transferred, or onl\ 
35 “ 4 the use and benefit of his work ? 5 Control is not here taken as tin 
44 test. There are many transactions and relationships in which a person’s 
44 servant is controlled by another person in the sense that he is requirec 

Such was the case of Quarman v 


44 to obey the latter’s instructions, 

“ Burnett (6 M. & W. 499), the authority of which has never beer 
40 44 questioned.” And again 44 In M’Cartan's case ([19.11] 2 I.R. 143) tin 
44 use and benefit of the harbour company’s crane and its driver wer* 
4U transferred. The driver, of necessity, had to obey the directions as tc 
44 lowering and hoisting given by those conducting the operation, bui 
44 it was held that there was no transfer of employment ”(9). 

45 Neither ship-owner nor stevedore had any part in the selection of tin 
crane- man. This was the affair of the Harbour Board alone. With it* 
crane, it sent a man who was experienced in the working of it. H< 
knew without help or orders from any one how to perform the opera 
tions of raising, lowering, and swinging round the jib of the crane. A' 
50 times, no doubt, he needed some assistance or guidance when he conk 
not see what was beneath his hook and tray; Then, in prudence, h< 
ought not to have gone on with his work until that assistance or guidance 
in the form of an assurance that all was clear was forthcoming. . Bui 

(8) [ i 942] A.C. 509 : [1942] i AUER. (0) Ibid., 510, 517 ; 496. 
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Ids getting, if in fact he did get, the watersiders’ assistance at those times 
did not make him their fellow-servant. He and they worked together, 
each aiding and supplementing the other’s efforts. ” But co-ordination’ 
of effort does not necessarily import subordination to a common master. 
Johnston, J., thought that the signals received and acted upon by the 5 
crane-man were “ directions,” in the sense that they were not orders of 
commands issuing from a new superior, but were merely aids to 
effective and convenient working which the crane-man expected to get 
and of which he availed himself in the course of serving his employer, 
the Harbour Board. In my opinion, the evidence is consistent with 10 
such a view, which, on similar facts, was that also of the Lord Justice- 
Clerk in Cairns v. Clyde Navigation Trustees{ 10). “ Then again he— 

tt l - e -\ t ^ le crane-man — might to some extent be under the control and 
,* su kj ect to what may be called ‘ orders ’ if the load was out of his sight 
tt a * the particular time — that is to say, down in the hold — when the 15 
chau ? or r°P e g°iug up or down. In such circumstances he would 
„ re quire the assistance of some one in doing his work to guide him 
u ^hen to raise and when to lower. But these things do not appear to 
me to indicate that he was subject to the orders of any one but his 
own master (11). 20 

In M Cartan v. Belfast Harbour Commis$ioners(12), the hirer’s 
servants directed the crane-man when to raise and when to lower 
buckets that were being used in discharging a vessel. The accident 
was caused neither by obedience nor by disobedience to any such direc- 
aon. in the present ease, it is alleged that there was the additional 25 
right m the ship-owner or stevedore to give a signal when the crane- 
man should temporarily cease the lowering of the tray. Here, again 
the accident was caused neither by obedience nor by disobedience to any 
and Husi ‘ ^ eannot see an T rea ^ difference between M'Cartan’s case 

The present ease is different from that of Hunia v. Win, stone, Ltd. (13) ^ 
i decision of our Court of Appeal. In that ease, Ostler, J., referred to 

SthS S °f Ute 1 co ’ lfcroi °J e [ “ ot . onl y the Piace but the manner and 
nethod o. unloading which the jury found was exercised by the Texas 

T* tlie tdme when tilat accident occurred(14). 35 
’ d ' ■ In my °P m . 10n > the present case is distinguishable 
i M Ga l ian s c f e • ■ ■ m that there was here uncontradicted 

‘TvSfn of . an a » te °edent a f an geuient that Haynes would obey the 
( Texas Co. in that company’s work of unloading in their yard the 
respondent s lorry that he did so obey, and that thereafter thev asked 40 
for him to be sent to them ”(15). d 

T 1 be present case is also different in essentials from Bain v Central 
- ernoni Railway <70.(16), There the Grand Trunk Railway, which was 
ield to have become the • patron momentane ” of the negligent engineer 
.ad exclusive authority over him at the moment of the accident? He 45 
/as then m its pay, and driving an engine on its line. He was li „ble to 
e dismissed and was, m fact, dismissed by it for misconduct while on 
hat line. In circumstances such as those, he was, of course, hound to 
bey its signals. Bain s case falls into the same category as Donovan 
. Laing, Wharton, and Down Construction Syndicate, Ltd .III), in which 50- 
,ie crane-man " was bound to work the crane according to the orders 
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I lie case of A. H. Bull and Co. v. West African Shipping Agency a, nd 
5 Lighterage Co.{ 19) is also distinguishable. There, the Privy Council 
said : * k The sense, as well as the law of the position, is that during the 
tf en fire period of hiring the barge' had to be watched over by the bailee, 
^ and it was the bailee’s duty to keep an eye upon the labourers or to 
“ furnish others so that the chattel might not be lost ”(20). In the 
10 present case, in my opinion, neither in sense nor in law was it the duty; 
.of the , ship-owner or the stevedore to “keep an eye 
man to see that he did not act negligently, 
assume that orders 
, heavy wooden trays 

15 reasonable assurance that they would not strike any 
the Court of Appeal said 


on the crane- 
Both were entitled to 
were not required to restrain him from dropping 
in a place where men were working without some 
that they would not strike any one. 

In a recent English decision, Nicholas v. F . J. Sparkes and Son(21), 
t b One test in cases of a vehicle or other instru- 
“ merit lent with its services to a hirer is this question : £ In the doing of 
■ ^ the negligent act was the workman exercising the direction given to 
20 ^ him by the general employer or was he obeying (or discharging) a 
specific order of the party for whom, upon his employer’s direction, 
* v< he was using the vehicle or other instrument ? I ”(22). This test 
was later approved and applied in England again by the Court of Appeal, 
in Dowd v. W. H . Boase and Co., Lid.(. 23). If that test is applied to the 

25 facts of the present case, the same result must follow. In doing the 
act that proved to be tortious the crane-man was not obeying (nor was 
he disobeying) any specific order of the ship-owner or stevedore. As 
an experienced crane-man, he had vested in him by his general employer 
a discretion to determine how far he could safely lower an empty tray 
30 towards the wharf when he could not be sure that some one might not 
come beneath it. In the faulty exercise of that discretion, he lowered 
it too far, and perhaps too fast, and this w’as the cause of the accident. 

In my opinion, Johnston , J., was right and the appeal should be 
dismissed. 

Appeal dismissed . 

Solicitors for the appellant : Izard , Weston, Stevenson , and Co. 
(Wellington). 

Solicitors for the first-named respondent : Mazenqarh , Hay , and 
Macalister (Wellington). 

Solicitors for the second-named respondent: Chapman , Tripp , 
Watson , James , and Go. (Wellington). 

(IB) [1893] I Q.B. 629, 632. (22) Ibid., Slln., U2n. 

(19) [1927] A.C. 686. (23) [1945] K.B. 30.1, 307 ; [1945] 1 All 

(20) Ibid., 690. E.B. 605, 608. 

. (21) [1945] K.B. 309w. : 
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20, before Mr. J. Miller, b.M., < 

—Member of Armed Forces 
revoked — License in force-- 
y? — 44 Such license ” — 

Vehicles Emergency Regulations 
^ f, 3 Amendment A 0 . j 
2— Motor-drivers Regulations , 1940 


August 13. 

> r -vehicles — License - 
Regulations since 
driving of Amy Vehicle- 
“ present war ” — Motor -vz. 

No. 19401256, 1942 jlSo), Beg 
W42 1185), Beg. 2 ----- - 
1940 17 S), Beg. 2. 

i „ r r fi-, Armed Forces, held a motor-' 

Ucensllsued in pursuance of Reg. 3 of the Motor-vehicles 
1 y lo-firmQ 1Q40 which license, unless revoked, was 

in in force “ until the first complete month after the termimi- 
5 the nresent war.” On May 4, 194b, he was driving a 
f - trivately owned, for his personal use. He was charged 
STJ s 20 of the Motor-vehicles Act, 1924, m that he 
without a motor-driver s license. 

the information, 1. That, notwithstanding 
' * ’ 3 Emergency Regulations, 1940, 
Issued to the defendant was still in force, as the 
had not yet occurred. 

no authority under the Motor- vehicles Act, 
than one license to the same person ; and the 
ommred both" Army and privately* 


44 tion ot the presei. 
motor-car, privately 

•with a L 

drove the motor-car 

Held , dismissing ... 

the revocation of the Motor-vehicles 
the license L~., — 
termination of the war 

2. That there was 
1924, to issue more T 
license held by the de 
owned motor-cars. 

INFORMATION charging the defendan 
drive a motor- vehicle, without being t 
license, contrary to s. 20 of the Motor- vel 

Senior Sergeant Qrnyle , for the informant 
Gifford 5 for the defendant. 




May 4, 1946 
motor-driver’s 


die defendant, who is a member ol the Armed have.- . 
notor- driver’s license in pursuance ot the Motor- 
Regulations, 1940, Amendment No. 1 (serial So. 
emulations have since been revoked, but the limmti 
the Acts Interpretation Act, 1924, s. 20 («)* 

n question provides as follows 

idin^ anything to the contrary in the Motor-vehicle^ 
the Motor-drivers Regulations, 1940, the Comnus- 
>ort’may, without fee, issue a motor-driver s license 
of the said Act to any member of H is Majesty » 
g . . A; who is required for the purposes of any 


8 N.Z.L.G.R. 


MAGISTRATES’ COURT. 


9 





m 


“ of those Forces to drive motor- vehicles and who satisfies the Com-' 
■“ missioner . . . for the purpose that he is qualified to be the 

“ holder of a motor-driver’s license. Any motor-driver’s license 
“ issued under this regulation may at any time be revoked by the 
“’Commission. Unless so revoked, every such license shall con- 
“ tinue in force until the end of the first complete month following 
“ the termination of the present war.” 


1945. 


The war has not yet terminated : see s. 16 of the Finance Act, 


Mr. Gifford submitted the above defence and I agree with him.-. 
However, Senior Sergeant Q11a3.de made other submissions which have 
to be answered. 


As the Army and Transport Department are concerned, those Depart- 
ments have been given an opportunhy to be heard. The Adjutant*? 
General of the New Zealand Forces and the Commissioner of Transport 
"..both agree with Mr. Gifford's defence. 

The facts were admitted — namely, that the defendant was at the 
time of the alleged offence a member of the Forces and at the time of the 
driving he was driving a private motor-car privately owned for a 
personal use. 

The date of the issue of the license is August 27, 1942. The license 
states the period of the license as July 1, 1942, to June 30, 1943. Mr. 
Quayle submits that the license had* lapsed. 

Mr. Gifford contends, and I agree, that the period is fixed hy the 
regulation and that there is no authority to limit it. 

Mr. Quayle J : s main submission is that a license under the regulations 
is limited to the driving of Army motor-vehicles only, because of the 
wording of the regulation — namely, “ who is required for the purposes 
“of any of those. Forces to drive motor- vehicles.” This submission was 
not fully covered by the answering submissions. The power of the 
Commissioner of Transport as to whether more than one driver’s license 
can be granted was not argued. 

If Mr. Quayle’s contention is correct, it would be necessary for a 
member of the Forces, when off duty, to obtain another license to drive 
his own private motor-car, if that can be obtained. 

The Motor-vehicles Act, 1924, gives power to issue only one motor- * 
driver’s license covering the same class of vehicle. Section 21 includes 
the following sentence : — 

“ The holder of a motor-driver’s license shall not be qualified to 
“ obtain another such license while the license so held by him is in 
“force.” 


H 


m 


■ 


■ 


m 
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A member of the Forces with a license under the regulations empower- . 
ing him to drive a private motor-car cannot obtain another license to 
drive his own private motor-car, for the latter would be “ another such 
“ license ” as it covers a common class — namely, “ private motor-ear.” 
In my opinion the one license already issued covers both Army and 
privately-owned private motor-cars. 

The - license in question was issued under 'Part II of The 
vehicles Act, 1924, and the regulation so empowered' the issue. The 

.makes is that the llgi^ 

port issues it without fee, in. lieu of the local authority with a fee. 

' ' ■ 
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' Information dismissed , 

Solicitors for the defendant : Ebbett and Gifford (Hastings). 


. ; SMITH v. LOWER HUIT CITY COUNCIL. 

A;Wgust 2, before Mr. A. M. Goulding, g.Bti, in the ■ Assessment 
Court at Lower . Hutt. ■ . : : 

Mates and Bating— Rating on Annual Value— Rateable Value— Assessment 
■ Consideration of Bent fixed under Fair Bents Act, 7936 — 
Rateable Value '’—Rating Act, 1926 , ss. 2, 20. 

When assessing the annual value of a residential property 
under s. 2 of the Hating Act, 1925, the provisions of the Tail Rents 
Act, 1936. may not be disregarded. 


^lii my opinion the words in the regulation— namely, 44 The Com- 
u missioner of Transport may * , . issue a motor- driver’s license 

under Part II of the said Act to any member of the . . . Forces 

f \ * • wb -° is required for the purposes of any of those Forces to 

dri’v e motor- vehicles do not create a new- class of license but refer 
to the usual license under Part II of the Act. The words “ for the pur- 
poses of any of those Forces ” signify only the power of the Commis- 
sioner of Transport in lieu of . the local .authority to issue a license under 
: Part II of the. Act. 


license under Part II of "the Act .covers all classes of license s': ; ■ 
' Reg. 2 of the Motor-drivers Regulations, 1940 (Serial No. 40/73). 

' 1; 1^' ^regulation • sets, out the .different .• classes : of vehicles in the common 
•form of license. It facilitates the provision that only one ££ such license ” 
om \ be granted for example, the holder of a license to drive a heavy 
trade motor shall by virtue thereof be authorized to drive any trade 
motor or any private motor-car ; otherwise several licenses would have 
to be issued, for I think the word “ such ” refers to each class. 

present license issued by the Commissioner of Transport-: under 
£ art of th.e A°t covers : “ (1) Private motor-car (including light trade 
motor). Private motor-car means a motor-car other than" -a ; 
passenger vehicle or taxicab as herein defined. £ “ Motor-car ” means a 
motor- vehicle designed solely or principally for the carriage of persons 
not exceeding nine in number. 

It is therefore immaterial whether the £ " private motor-car ” used, 
on this occasion belonged to the Army Department or was privately 
owned. In either case it is a £ ‘ private motor-car.” The license was 
intentionally and legally issued for any private motor-car, and, that 
being a distinct class, it is covered by the word “ such.” Therefore only 
one license can be issued. 


In my opinion the license is in order. 

I should add that the object of the Act is to put off the road in- 
competent drivers. The regulation under which this license was issued 
amply safeguards the public. 

The information is dismissed. 





MMmsm & ms ’ i ; ..cowbt-, 


OBJECTION to assessment of annual value, pursuant to s. 111 of the 
Eating Act, 1925. 

The local authority had assessed, the annual value of the appellant's . 
property for rating purposes at £180. The property was a large dwelling- 
house •some- forty-five -years, old, divided by a partition into two self- 
contained tenements, one of which was occupied by the owner himself, 
and the other by a tenant at £2 10s. per week. The City Valuer stated 
in evidence that he had arrived at his valuation by assessing the two 
tenements as worth £2 5s. and £2 Is. 6d. respectively, and, deducting 
20 per cent, from the annual total, thus arrived at £224 8s. 

Harding , for the appellant. 

Gillespie, for the respondent, 

Gotjlding, S.M. (orally). Mr. Gillespie, for the respondent Corpora- 
tion, referred to Dunedin City Corporation v. Young ((1941) 4 N.Z.L.'G.R. 
6) ; and he submitted that the question was what the property is 
actually let for. Here, what amounts to half the property is let for 
£2 10s. per week. He submitted that the Court will take into considera- 
tion the fact that this is a desirable residential locality in which houses 
are sought after. 

For the appellant,. Mr. Harding contended that the effect of Dunedin 
City Corporation v. Young was the exact opposite of that contended for. 
He submitted that the actual rent is immaterial, and the question is 
what a willing tenant would pay to a willing landlord. In that connec- 
tion, he submitted, it is impossible to disregard the provisions of the 
Fair Rents Act, 1936 ; and he contended, moreover, that the fact that the 
present assessment represents 10 per cent, of the Government valua- 
tion is alone sufficient to condemn the assessment. 

In my opinion, the effect of Dunedin City Corporation v. Young 
((1941) 4 N.Z.L.G.R. 6 ) is as contended for by the appellant. The 
question what rent might be expected to be paid by a willing tenant to a 
willing landlord is clearly affected by the fact that the Fair Rents Act, 
1936, applies to all dwellings ; and, in my opinion, it is impossible to, 
disregard the provisions of that Act when it comes to assessing annual 
value under s. 2 of the Rating Act, 1925. 

As, in the present case, the appellant paid £2,250 for the property 
in November, 1942, and as that is the basic value for sale purposes, I 
am content to take it as the capital value for the purpose of calculating 
the rent that would be fixed under the Fair Rents Act, 1936. On that 
basis, the rent would be from £185 to £190. Deducting 20 per cent, 
as required by s. 2 of the Rating Act, 1925, this amount comes down to 
£140 and the assessment is accordingly reduced to £140. 

The appellant is entitled to his costs, which I fix at £2 2s 

: ; 'U / Appeal allowed. 

Solicitors for the appellant : Webb, Richmond , Swan , and Bryan 
(Wellington). 

Solicitors for the respondent Corporation ; Bunny and Gillespie 
( Wellington and Lower Hutt). 
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O’BRIEN v. WALKER, 

1946. August 19, September 4, before Mr. J. H. Luxford, S.M., at 

Auckland. 

Motor Traffic-Offences — Parking in Prohibited Area — Confusing Informa- 
tion relating, to the Parki ng of Vehicles — Impossibility of ascertaining 
where Prohibited Area begins and ends — - Dismissal of Prosecution — 
Traffic Regulations , 1936 (Serial No. 1936/86 ), Reg. 4 (7) (e)~~ 
Traffic Sign Regulations , 1937 (Serial No. 19371159 ), Reg. 3(4}.' ' 

The Traffic Regulations, 1936, must be read together with 
the Traffic Sign Regulations, 1937, which extend and also modify 
them in certain respects. 

Where there is confusion in the minds of drivers of motor- 
vehicles by reason of the failure of the local authority to give such 
drivers information as to the streets or parts of streets where park- 
ing is prohibited or restricted in the full and ample manner con- 
templated by the regulations, a prosecution for a breach of 
Reg. 4 (7) (e) of the Traffic Regulations, 1936, cannot succeed. 

Observations on the duty cast on the local controlling authority 
to give supplementary notices on all parking-signs so that they can 
easily be read and understood. 

IKFORMA TION charging the defendant with parking a motor- truck 
on JNiewton Road in the City of Auckland “ on that part of the roadway 
. where a notice is maintained by the controlling authority indicating 

that the parking of vehicles is prohibited. - 

AT evidence showed that the defendant’s vehicle was parked in 

Aewton Road between the intersection of that road with Symonds 
fetreet and the ‘ no-parking ” sign. The distance between the corner 
ot the intersection and the “ no-parking ” sign was 75 ft. The defendant 
stated m evidence that he believed that the prohibited area commenced 

the disc and continued beyond it in the direction his vehicle was 
lacing. 

Cur. adv . milt. 

4 -x T*uxfobd, S.M. I believe the defendant’s evidence and that in 
the particular circumstances he was justified in his belief. 

. The parking problem has become acute and serious in the City of 
Auckland, and the fines inflicted on persons -who make a breach of the 
pariang ^regulations— especially in prohibited areas— have been increased 
, substantially. On the other hand, the system of indicating prohibited 
and restricted areas is in some cases confusing to the average motor- 
driver. In the city there are no fewer than fifty-three streets in which 
parking is either prohibited or restricted, and in some of those streets 
here are different classes of restriction. The average motor- driver 
could not reasonably be expected to remember all the streets or parts 
ot streets where parking is prohibited or restricted ; nor does the law 


, 
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magistrates’ court* 


require him to do so. The offence created. by Reg. 4 of the Traffic .Recmla- 
^ oas ; . 3 Ci 936 (Serial No. 1936/86) (as amended by Reg. 4 of Amendment 
Ao. 1 (Senai No. 1939/76) ), is in the following words : 

| ^ (7) No person or driver in charge of any vehicle having more than 

j O " two road wheels shall stop, stand, or park such vehicle whether 

:j w ' attended or unattended . . . — 

j In any part of a roadway where a notice, traffic sign, or marking 

or s % n on the roadway is maintained by a controlling 
authority indicating that the stopping, standing, or 
" parking of vehicles is prohibited, limited, or restricted* 
" except m conformity with the terms of such prohibition,.. 
^ limitation, or restriction.” 

. ( The Traffic Regulations, 1936, must, in my opinion, be read together 
with the Traffic Sign Regulations, 1937 (Serial No. 1937/159). Both 
are made under the Motor- vehicles Act, 1924, and the later regulations 
extend aiid also modify the earlier regulations in certain respects. Thus, 
the Traffic Sign Regulations contain diagrams of signs (called “ Class I) 

■ signs ), which must be used to convey information relating to the 

parking of vehicles ; they also contain the following provisions : 
Reg. 3 (4) (i) “ . . . the local authority shall erect the appropriate 

sign of Class D so as to give reasonable notice of any place where 
restrictions- as to the parking of vehicles have been duly imposed ” 
Reg. 3 (4) (iii) : <e . Supplementary notices in explanation or extension of 
those given by the signs of Class I) may be placed directly under the 
sign and on its support ; and unless such a supplementary notice contains 
a direction to the contrary, the restrictions indicated by the sign shall be 
deemed not to apply during the hours between 6 p.m. and 8 a.m.” 

The word parking ” is also defined in Reg. 1 (2) as meaning — 

“ Tbe standing of a motor-vehicle in any public place where such 
S Standing may lawfully be permissible, but does not include the 

standing of a motor- vehicle as aforesaid for any period not exceed- 
ing five minutes and does not include the standing of a motor- 
vehicle actually engaged in taking up or setting down persons or 
“ goods.” 

It is clear that the Traffic Regulations, 1936, when read with the- 
Traffic Sign Regulations, 1937, are fair and reasonable ; and the con- 
fusion that has arisen in complying with them comes from the Traffic 
Depax tment of the City Council failing to give motor-drivers information 

I in the full and ample manner contemplated by the regulations. New, 

if any, drivers can tell where the prohibited area begins and where it 
ends. The best illustration of the uncertainty caused by the way the 
City Traffic Department carries out its obligations under the regula- 
tions is provided by the present prosecution. The Police laid the in- 
formation against the defendant, and assumed that the whole of the 
I south side of Newton Road was a prohibited area because a no-parking 

“ sign was placed on that side of the street at a distance of 75 ft. from 

the corner of its intersection with Synionds Street. On perusing the 
. city by-laws, however,- I find that Newton Road is not included in the 
/ nffcy-three streets in which parking is either prohibited or restricted. 

Z The no-parking sign apparently was placed in position under the. 

| authority of cl. 4 (6) of Bydaw No. 18, which is as follows 




: vv.- A-'.;- - ; - I; , ■ -y y vj 







BUTTBEWORTH'S LOCAL GOVEENMEU 


44 Where in any street . . . or any portion thereof directions 

44 prohibiting the parking or leaving of vehicles unattended . 

:■■ 4 4 are exhibited, by notice-boards or otherwise howsoever, then and in 
■‘ any such case no person being the driver of . . . any vehicle 

4i shall permit the same to remain stationary or unattended in such 
street or portion thereof, or otherwise than in accordance with such 
ty 4 directions as the case may be.” 

The particular portion of the south side of Newton Road possibly affected 
by the no-parking sign is a narrow strip between the public convenience 
and the southern"’ kerb. But the defendant’s vehicle was not parked in 
that portion of the street. It is only conjecture on my part as to what 
area the no-parking sign refers to ; no ordinary person would know exactly 
and for certain, but might reasonably assume it was placed in position 
to prevent a vehicle being parked there and so interfere with west-bound 
traffic along the street. 

There is, in my opinion, a duty cast on the City Traffic Department 
to give supplementary notices on all parking- signs so that they can 
easily be read and understood. If this is not done, it is possible that 
many prosecutions will fail. The affixing of the supplementary notices 
should not cause any difficulty. All -that is required is a notice con- 
taining the same information as appears in the schedule to By-law No. 18 — 
for example in Britomart Hace : 44 Full length both sides prohibited.” 
For the reasons I have given the information will be dismissed. 

Information dismissed . 


PALMER v. WASS. 


1940. July 3, September 4, before Mr. J. H. Luxforb, S.M., at Auck- 
land. 

Motor Traffic — Parking Restrictions — Offences — By-law prohibiting Vehicle 
from remaining Stationary in Street for more than Five Minutes — 
Faulty Parking -sign — Inconsistency of By-law with Traffic Regula- 
tions — Effect— Traffic Regulations , 1936 (Serial No . 1936186 ), Reg. 
4(7)(e): 

Where a city by-law prohibited the driver of a vehicle from per- 
mitting it to remain stationary in any named street for more than five 
minutes, and parking-signs in such a street did not give reasonable; 
notice of the prohibition or reasonably lead any one to assume that 
the prohibition applied to one side of the street only, the information 
against an alleged offender should be dismissed. 

Tt is immaterial that a local by-law prohibiting parking or 
• ; ; .restricting. 'parking in certain' .city streets, isflneo^ the; 

Traffic Regulations, 1936, because by s. 36 (o) of the Motor: vehicle# 
bp oAet, 1924, the by-law is: .Sio ' .tiie'tyegulia.^ipttk ^ 

consequently, the position is the same whether or not an informa 
tion for perm i ing a • ■ remain sb tionary in a prohil ’ r 1 

area is kid under the regulations. 

O'Brien v. Walker (ante, 118) applied. 



s n.z;l.g.r. 


fy FORMATION charging the defendant with a. breach of Auekla nd 
City Council By-law No. 18, cl. 3 (1). The. informatio.il. set 'out- that" the 
defendant “ being the driver of a motor-car No. 114-159 did permit/ 
wucli vehicle to remain stationary on the eastern side nf '■Kitelieiier/ 
’* Street for more than five minutes, 5 ’ 

The by-law under .which the present prosecution was brought is 
• as follows : — 

u person being the driver of . ... any vehicle shall permit 

“ same to remain stationary in any street*’ ... set out in 

the schedule to this by-law in contravention of the restrictions and 

limitations set out in the said schedule in relation to each, particular 
“’street . .. 

The schedule contains the following parking restrictions relating 
■■to Kitchener Street : — 

Courthouse Lane to Wellesley Street East : west side: not 
" exceeding twenty minutes. 

' Courthouse Lane to Princes Street : both sides prohibited.” 

The facts sufficiently appear from the judgment. 

Horrocks , for the defendant. 

■ Cur. adi\ vult. ' : ' 

Luxford, S.M. The evidence shows that the defendant’s car 
was parked on the east side of the street between Courthouse Lane and 
Princes Street ; . also that the parking-signs did not give reasonable notice 
of the prohibition. No traffic sign at all was placed on the eastern 
side. It is true that on the south-west corner of the intersection of 
Courthouse Lane with Kitchener Street there is a notice diagonally 
placed on a telegraph-pole containing the words '- Parking prohibited 
“ below this sign on both sides of the street 15 above an arrow pointing, 
to the north-east. A line following the direction in which the arrow 
is pointing would hit the eastern side of Kitchener Street behind the 
place where the defendant’s car was parked. The defendant knew that 
this notice was there, but says he always thought it meant that the 
pi onibited area commenced at an imaginary line running in the direction 
in which the arrow was pointing. Any other normal person would 
think the same. The notice is not visible to any driver turning into 
.Kitchener Street from Warspite Street, and the no-parking notice on 
the western side of Kitchener Street reasonably leads any one to assume 
tnat the prohibition applies to that side of the street only. 

The by-law is inconsistent with the Traffic Regulations, but that is 
immaterial, because - by 1 s. . 36 ' (5) .of the Motor-vehicles ' Act,/ 1924, it is 
deemed to be subject to the regulations. 1 That is to- say, the position is 1 
the same as if the information had been laid under the regulations. 

* n .deedthe form of the information indicates that the period off oleranee 
- : :W|pwed.: : by' -the ^ , regulaf ions^namely, '-five ■ minutes— has: 'been-^giyen;/^ 
effect to. 

T therefore hold that the defendant’s car was not parked at a place 
in Kitchener Street where there was a notice, traffic sigh, or marking K 
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or sign indicating that the parking of vehicles was 
the information for reasons based on the judgme 
in O'Brien v. Walker (ante, 118). Inform ation disnris.se, 

•Solicitors for the defendant : Holmden and Horrocks (Auckland 


THE COMPENSATION COURT, 


TANSEY v. RENOWN COLLIERIES, LIMITED 


Compensation Court. Auckland. 1945. November 15. 1946. August o- 

Onoley, J. 

Worked Compensation— Accident arising out of and in the Course of Employment— 
Coronary Thrombosis— Effect of Effort considered— Change leading to Corunar y 
Occlusion- Whether initiated by Effort— Conflict of Medical Opinion regardeuft 
Coronary Disease— Differentiation between Coronary Insufficiency ■ and Coiona j 
Occlusion— Whether assented to by Authoritative Opinion— Conflict m F.tp.il^ 
Medical Evidence— Submission to Medical. Referee for ^p°rt — 15 hether t oun 
entitled to infer from Facts that Thrombosis precipitated by_ 6 Fa, un 

Unusual Exertion— Workers' Compensation Act, 1012, ss. a, o, 6 (-). 

There are two schools of thought in the medical profession as to whether 
effort in some cases may initiate the changes that lead to coronary occlusion 
bv thrombosis; in other words, whether effort may, in certain cases, oo 
Urn of haemorrhage into the wall of a coronary artery. 
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COMPENSATION COURT. 


v In the present ease,' .the learned Judge held that the facts showed that the 
plaintiff suffered from. - some, 'deterioration at the. time of the accident, being 
affected by arteriosclerosis, and then followed the sequence of accident, extra 
effort, pain, , and disability due to thrombosis. The plaintiff had thus 
established a prima facie case, which had not been displaced ; and ho was 
entitled to compensation. ' 


■° stringer into position. In doing this work lie was awkwardly placed in 
an awkward position and lost control of the stringer, with the result 
that the end of it came against his chest and pinned him in such a way 
that lie could not release himself. He said that, in endeavouring to free 
himself, lie felt a severe pain across his chest, and that he was totally 
10 and permanently incapacitated by the accident. 

The case came on for hearing before O’ Regan, J. } on June 20, 1945, 
and by arrangement no medical evidence was called, the Courtis atten- 
tion being directed solely to the question whether the plaintiff was 
employed by -way of manual labour. Judgment holding that plaintiff 
^ *' was employed by -way of manual 'labour 55 was given by O’ Megan, J., 
on July 10, 1945, and the case was continued before Ongley , J., on 
.November 15, 1945. No further evidence was called by plaintiff. 

The facts and circumstances'' "as given by plaintiff at the hearing 
before OMegan, J., were as follows : — ■ ; 

20 1 am aged fifty-nine. I am a fireman-deputy employed by defendant. I 

was - always employed by defendant during the matters relating to the accident. 

* have been in the mine forty-nine years. I started as fireman-deputy five years 
ago. 1 never had serious illness, but had a couple of accidents while at defendant’s 
colliery. I never had anything wrong with my heart. 

25 l never had any severe pain across my chest before August IS, 1944. After 
August 18 1 had a very bad pain in my left arm. Just after 1 p.m. on August IS 
l noticed something untoward. I had a quick lunch about 12.30 in the mine. The 
accident was after lunch. Mr. King! had lifted a. big stringer and had put it over 
one end of what we call the “ pigsty.’ It was 10 ft. up and I had the other end, 
30 struggling to put it up. I was turning round when it slipped down on my arm. 

• other part of the pigsty. For the time being I was the pigsty and 


was on the floor. He handed 
he pigsty. The stringer must 
was 12ft. or 13ft. long and it 
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--•ftifted' to the- roof And.we'.had to take the rails out. 1 assisted in lifting the rails 
and the lifting, of the crossings. All the men’s tools were buried, and I had to 
y help 'them to .get- them' out../.- That is when the very severe pain came on, and it 
lasted for two days. I went to work on the Thursday. I worked on helping to 
.. put the rails in for a new jig, but could not carry on and had to sit down practically 
all day. I went to. work on Friday the 25th. That day I put a crossing .in. I 
had pain that day. A crossing is where the rails come down to a single road from 
a double .road. After I got home -on Friday I sat down to my dinner and felt a 
bit sick. I did not eat any dinner, and the boy asked me to go to bed. After I 
lay down in bed the pains in my chest came and right down the arm. It was so 
severe that the boy had to go for the doctor. Dr. Jack came... I don’t know what 
he said. He injected something to ease' the pain. I was taken that night to 
V 'Waikato Hospital, and remained there eleven weeks. Was discharged from hospital 
on November 8. 

On that evidence, Ongley , J., held that a prima facie case had been 
made out in that plaintiff had met with an injury accident while 
exerting extra' effort; that pain and disability followed immediately 
upon the accident ; that the pain had persisted or recurred on exertion 
ever since the accident ; that the pain was in plaintiff’s chest, which was 
what was involved both by effort and by pressure from the stringer ; 
and that, in the absence of medical or other evidence to the contrary, 
it seemed that the pain was caused by the accident. 

To meet this prima facie case the defence called Dr. W. M. Porteous, 
of Hamilton, and Dr. T. W. J. Johnson, consulting physician, of Auckland. 

Dr. Porteous diagnosed the injury as coronary thrombosis, but he 
did not know that plaintiff had met with an accident. He said : 

I did not know he had had an accident in the mine. It is correct that my 
first diagnosis was based without any knowledge he had had a severe accident in 
the mine. I have not read the circumstances of the accident in the mine. 

[King reads to witness the circumstances of the accident as set out in the 
judgment by O' Began, J. :] I did not know until to-day that plaintiff was struck 
by the sapling as stated in the judgment. I had no knowledge of the events of 
the week of the accident until to-day. It is difficult to say, had I known before 
to-day those circumstances whether it would have affected my diagnosis. I do 
not think it would have affected my diagnosis. I say physical effort would have 
no relation to the thrombosis. I do not think the effort as proved here would incite 
the thrombosis. I do not think it would accelerate the thrombosis. I do not think 
external factors, such as effort, would in any way affect the thrombosis. Intimal 
haemorrhages no doubt can occur during effort, but they occur at other times. I do 
not think rupture of an atheromatous abscess could be attributed to effort. In my 
opinion rupture of a plaque could not be attributed to effort. I think It is a contro- 
versial matter. I do not think any intimal haemorrhage could be caused by effort — 
i.e. 9 haemorrhage of the coronary arteries. I would say an intimal haemorrhage 
would be conducive to a thrombosis, ... I think the position with regard to this 
intimal haemorrhage as I see it is that it has frequently been claimed that intimal 
haemorrhage is caused by effort. The relationship has been denied by many others, 
and when I expressed my opinion, before that effort and intimal haemorrhage are 
not related I was really giving mv view. . . . I do not agree that severe effort might 
cause a haemorrhage in the wall of the coronary artery. The reactionary fail in 
blood-pressure would come after the effort had ceased. I think the fall of blood- 
pressure would favour thromboses if other factors tending to thrombosis were 
present too. I do not think that acting alone a fall in blood-pressure following 
exertion could be considered an adequate cause for thrombosis. I would not 
say the u other factors ” . referred to above include effort. ... I think the , 
answer to the question, whether effort had any effect on the thrombosis is that 
coronary thrombosis is known to occur during sleep, during rest, during moderate 
exertion, and I think that where it does occur following severe exertion there is very 
little ground for connecting the exertion and the thrombosis. I agree the British 
Encyclopaedia of Medical Practice is a- well-known work. Each year this work ^ 
collates - * ’ ‘-.-A of 5 dl-known men. The opinions therein expressed are 

valuable opinions, bur not necessarily accepted.” 

Dr. Porteous made it clear that there were two schools of thought on 
the question whether coronary thrombosis could be caused by effort,. 











COMPENSATION COt'ST, 

but. that, in his opinion, it could not be so caused. He s 
sidered and ample reasons for the opinion held by him 
summed up in his re-examination as follows 

suggest that the electrocardiogram in th 
in exactly with what we anticipated 
a typical electrocardiogram. It fitted 


I have no reason to 
5 leading one. It fitted 
finding and I think it is 
that this was a typical c< 

Dr. Johnson said : 

Plaintiffs final disablement — i.e., the illness which caused his disablement. 
10 was an anterior coronary thrombosis. To recapitulate his symptoms as given 
by him m evidence, the initial symptom of pain in the chest and in the left arm 
came on while he was making a heavy lift. He was really sustaining the weight 
of a heavy prop for several minutes, and this induced the pain as described which was 
an ^tack of angina of effort. Then each day thereafter until the day of his final 
Xo bieakdown he suffered the same type, of pain under the same circumstances — 
V®” when he P erf ^‘med any heavy exertion. But on the day of his breakdown 
the pain was more persistent, hewas sick in himself, and in the evening, he eventu- 
e ^ r eme ^ pain and distress, necessitating his removal to the 
v aikato Hospital. There investigation showed that he was suffering from a 
20 coronary thrombosis. The facts in favour of that diagnosis are : (a) History of 
attacks of angina of effort during the few days preceding his breakdown ; (&)' the 
fmal breakdown and most severe breakdown occurred while he was home resting • 
(c) the symptoms and findings of fever, an embolus, show clearly his illness was a 
thrombosis causmg an mfarct m the heart muscle on the front of the heart, and the 
25 electrocardiogram definitely confirms the diagnosis of an anterior mfarct of the 
heart. he attacks of angina of effort were definitely caused by the lift on each 
occasion, and showed clearly that there was present in his coronary artery, hitherto 
unknown to him, narrowing of the artery. The attack of thrombosis was caused 
hy , a complication arising m the diseased artery entirely as the result of the disease' 
30 quite unrelated to any circumstance, effort, rest or sleep. 

Intimal haemorrhages of the coronary artery and of other arteries are the result 
ot a degenerative disease called atheroma which attacks all arteries of the body 

Atwl!! 6 ’ “ S< 5v m ° re t ^ i ^ 0thers and in some vessels more than in others.. 
Atheroma is a condition in which the strong muscular coat of the artery degenerates. 
3*> m patches mto a soft material, -and as this process proceeds, new capillary blood- 
Tfbi 8 w* a t *l e diseased tissue as an attempt of nature to try and heal, by means 
of the deposit of lime to harden off and calcify softened vessels which would of 
necessity be dangerously weakened. These vessels are microscopic in size, are 
capillary, have walls of the thickness of only one cell, are not supported in the usual 
40 way as our ordinary capillaries are, and are continually oozing and rupturing into 
^^T mt ° US J? S -® U . e * That P rocess is clearly seen by microscopic sections 

the brfi n Zl a ™ ™ ost . commonl y ^ the coronaries of the heart, 

i * 1 ? .f . vessels, and m the abdominal arteries. If this softened material. 

■ AK w ietlie f 1S r i^ em orrhagic or not, finds its way, as it frequently does, through the 
of ^ tdie ^ QT y buI gmg into and encroaching upon the lumen of the artery, 
then The passing blood is liable to be deposited as a clot, and the clot gradually 
builds up, producing easily provoked attacks of angina of effort for a few days. 
^ g fr gh 1° bloek the vessel > whei1 then have a thrombosL 

m vLii 1 ^ n °* thrornboSLS 18 ca ^d hy the progressive disease in the 

50 vessel wall, and haemorrhages into it are only part of this disease nor are they 
necessary to induce the clot. That is the modern v “ 7 

clot inside an artery. I consider that the description 
beam, the slipping of it, and the sustained effort to ho 
pressing on Ins chest until relieved by his mates, did i 
55 heart, directly or indirectly. You would expect any 
of the chest to cause abrasions or bruising of the skin o 
because the skin would be contused by the blow again* 
described could not directly ’ * ' ■ 

the heart itself must be a £y v 

6() backwards, and the back of the chest ,* AVWV w xx 
the squeeze or the crush to drive the breastbone 
gives before the impact. ~ ~ 
the kind of f * * 

Dr. Johnson then went on to show that this 
65 insufficiency and drew attention to 
case and coronary insufficiency. 


* * * * ■ C? w WUV VXX'U JCSMJVV C&o , 

squeezing or crushing of the chest directly, from the fall 
3 must be fixed against some object to enable 
- ----Wbcny inwards, otherwise the individual 

,- n : llr _ tohnnoo fu aIrea, dy said injury described was not 

mjury to cause that damage. 

— : * is not a ea.se of coronary 

various distinctions, between this 
In cross-examination he said : 
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I say without a doubt that effort does not enter into thrombosis, and I might 
add that the process of a thrombosis in a coronary artery is identical with that 
which occurs just as frequently in a brain artery, and no doctor or physiologist, 
or anybody to my knowledge, has ever suggested that thrombosis of a brain artery 
can be precipitated by effort. I say effort does not incite the condition of throrri- 5 
bosis. Effort does not accelerate thrombosis or precipitate or initiate thrombosis, 
nor aggravate . . .1 consider an intimal haemorrhage might incite a throm- 

bosis. 1 do not agree that an intimal haemorrhage might be caused by a rupture 
of an atheromatous abscess or calcified plaque. I say that, on account of the fact 
that the capillary blood-vessels of the atheromatous patch are weakly supported 10 
and have very thin walls, they are new blood-vessels and do not have the stronger 
structure of the normal capillary, therefore spontaneous rupture is continually 
occurring unrelated with effort. . . . It is fair reasoning to say that if intimal 
haemorrhage causes thrombosis and it is accepted that" effort' causes intimal 
haemorrhage, then it is fair to say that effort caused the thrombus. 15 

W. J. King, for the plaintiff. The fact that the plaintiff was injured 
at work, together with the circumstances and nature of the injury, 
established a prima facie case and placed on the defendant the onus of 
proving that plaintiff’s incapacity did not result from the injury. [He 
cited Morgan v. Westport-Stockton Coal Co., Ltd.( 1), Charlton v." Makar a 20 
County (2), and Jarvis v. One Tree Hill Borough( 3 ).] 

Hore, for the defendant. The plaintiff has left his case in the position 
that the injury might be strain of the chest muscles, or, alternatively, 
might be coronary thrombosis ; and the Court is not entitled to specu- 
late when the case is left in that position. There is a vast difference 25 
between coronary thrombosis and coronary insufficiency : notwith- 
standing Charlton s case( 4 ), coronary thrombosis is not an injurv arising 
■out of and in the course of the employment. 

Cur. adv. vult. 

Oncley, J. [After stating the facts and summarizing the evidence, 30 
as above:] Mr. King cited Dr. Wiliams’s statement marked (a), in Charl- 
ton s case(l) following the words “ the effort involved in using a cross-cut 
saw single-handed ”( 2 ). The whole question as to whether effort can 
cause an intimal haemorrhage depends on whether the raised blood- 
pressure by effort has direct access to these capillary vessels in the wall 35 
of the artery. These vessels are supplied, not from the lumen of the 
coronary artery, but by their own vessels, called the vasa vasorum, which 
nourish all arteries and reach the artery from the exterior, permeate the 
walls and thereby nourish them. They do not enter into the lumen 
and it is only very occasionally in diseased arteries that a small capillary 40 
microscopic in size enters actually into the lumen. Now, although the 
rate of flow through the coronary artery is increased by effort, the 
demand for blood by the arterial wall is not influenced one whit. Conse- 
quently it does not alter. Furthermore, the blood-pressure within the 
coronary arteries is not raised concomitantly with the general arterial 45 
pressure. The coronary circulation is speeded up by' the fact that 
during exertion the coronary arteries alone amongst all arteries of the 
body have the peculiar property of dilating in response to exertion, 
and if you dilate a vessel its pressure does not then rise equally, with 
the pressure from the adjoining aorta which supplies it That" is my 50 
reason for not agreeing with Dr. Williams. The extent of the dilatation 

(1) [1944] N.Z.L.R. S59, 86(5, 867. (4) [1945] N.Z.L.R. 333 

(2) [1945] N.Z I R. S35. (I) [1945] N.Z.L.R. 335. 

(3) (1940) 3 N.Z.L.G.R, 221, 232. - (2) Ibid., 339. 
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?£.^ e ^ ce p r du ° to increased effort may well vary with a man’s age. 
with effort you have general blood-pressure and on the termination of 
effort a reactionary fall in the blood-pressure. I do not agree that 
- ? Urm ® , at reactionary fall there is coronary thrombosis. The throm- 
£> bosis under that theory should have occurred on the 18th when he lifted 
the stringer The disability which followed the 18th to the 25th was a 
lorerunner ox the thrombosis which occurred on the 25th. 

Dr. Johnson was cross-examined at length. Authorities were cited 
10 x?- • Wlt 1 a Vlew to showing that thrombosis can result from effort. 

Mis view is summed-up in answer to one authority put to him in cross- 
examination as follows : — 

ter "\ “ aCute * infarction ” includes both insufficiency and 

occlusion, x have no., said that effort causes insufficiency. I am not certain 

15 occt^ 0r01 miV d ‘f a f e y°“ may have on one hand insufficiency and on the other 
occlusion. This article is a recent article in the Heart Journal put there for the 

ofmedTd * °e n v° f the m T edlCal P" 1 ? 110 — ifc >? .» thesis— and has not received the assent 
article T ° P , 1 1 , a “ no * *? * P osltlon at present to say if I approve of that 

article. I rule out occlusion being due to any kind of effort. I am not satisfied 

on m ? ny 1 T un< ; as ^ result of this article, and this is the only article in the whole of 
20 oui medical works wliere such a suggestion is put up. 

*;«.! ev * den ® e ’ seemed that this was not a case of coronary 
insufficiency (Charlton’s case) and that the questions for determination 
wort w nether effoit could cause a thrombus, and, if so, whether throm- 
_ >r bosis had been caused by the accident in this case. 

,, It appeared from the evidence of Dr. Porteous and Dr. Johnson 
.hat there are two schools of thought on the question whether thrombosis 
can be caused by effort, one school holding that thrombosis can be 
caused by effort, and, m some cases, is caused by effort. The view 
that thrombosis can be caused by effort is contrary to what has generally 
°f n P Qt toi’ward and accepted in this Court. The position has been that 
thrombosis has been relied on and accepted as an answer to compensa- 
tion claims, on the basis that effort cannot cause thrombosis. Throm- 
bosis is pleaded as an answer in this case. The decisions that have 
f eei ?.g lven are decisions on the evidence given in these cases and are not 
oo binding m this case, where the evidence is different. In those eases 
the evidence was that thrombosis could not be caused by effort In 
this ease the evidence is that it may be, and I have got to decide whether 
it was. ’ ' ' 

In these circumstances I submitted the case to Dr. D’Ath for report 
4U under s. 58 of the Workers’ Compensation Act, 1922. I have now 
received his report. It is as follows : — 

Report of Medical Referee. 

The following material was submitted for my consideration 
45 L ?- he i uc| g ment of O’Regan, J., dated July 10, 1945. 

2. The notes of evidence of the first hearing, dated June 20, 1945. 

3. The notes of evidence of the second hearing, dated November 15 

194o. ’ 

4. The Waikato Hospital records of Tansey’s case. 

. The History of Plaintiff s Case. 

50 ^ .On August .18, 1944, plaintiff was assisting two other colliers in lifting 
mto position at a height of 10 ft., a stringer 13 ft. in length and 6 in. in 
diameter. One end of the stringer had been placed in position, and while 

lansey was struggling to place the other end in position, from his stand 
on an empty truck, he lost his balance, as well as control of the stringer, 

55 the end of which dipped and pressed against his chest. His fellow- . - 
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workers came to Ms assistance, and taking the weight of the stringer, 
, released him. 

;i When Tansey was released, lie states that “ I could not do anything. 

;:3- i .V"' 4 : Because the pain caine across my chest and in my left arm/’ 

[ ^ He rested for from fifteen to twenty minutes, and on resuming duty 
did no more manual work that day. -During the remainder of the 
evening lie apparently had no pain, but a soreness of the chest and a 
f 6eii ^g of numbness in the left arm and fingers. Shortly after reach- 
ing home, lie retired to bed, remaining there over the week-end, till 
6 a. m. on Monday the 18th. On Tuesday, he again suffered pain while 
doing timbering work and was obliged to rest and do no in, ore manual 
labour that day. On Wednesday, while assisting to clear a ,<e creep ” 
in the mine, severe pain came up and lasted for two days. On Thurs- 
day, he attempted to help with the putting in of rails for a new “ jig,” 
but was unable to carry on and had to sit down practically all day. On 
• Friday, the 25th, he assisted in putting in a crossing. The pain was 
present on that day. When he reached home on Friday, he was unable 
to ea'c his dinner, and in fact, felt so unwell that he went to bed. The 
pain then became so severe that a doctor was called. The doctor 
administered a hypodermic injection to relieve the pain, and Tansey 
was conveyed to the Waikato Hospital in the evening, where he remained 
for eleven weeks. 

The diagnosis made at the Waikato Hospital was infarction of the 
anterior wall of the heart due to coronary thrombosis. 

Discussion. 

This, case presents a problem of considerable importance to the 
workers compensation aspect of coronary artery disease. Medical 
interest in this common form of heart disease has intensified in recent 
years and much new light has been shed on its underlying pathology. 

interest was stimulated by the researches of J. C. Paterson [1] in 
IJob. Paterson showed that the common underlying cause of coronary 
thrombosis was haemorrhage into an atheromatous area in the wall of 
the coronary artery itself. Within the succeeding five years, Paterson’s 
observations had been fully confirmed by numerous other investigators 
and had received general acceptance. Statistics indicate that approxi- 
mately one-half to two-thirds of all cases of coronarv occlusion occur 
. as a result of antecedent haemorrhage into the wall of a coronary, artery. 
The inciting causes of this form of haemorrhage have been much debated 

ZZTofZSlr in recent yearS ’ and lxave s ivetl rise to two opposing 

While these two opposing schools agree on most of the problems 
associated with the results of this haemorrhage, the difference of opinion 
revolves round the point as to whether effort may, in certain cases be a 
artery m ^ P roductlon °* haemorrhage into the wall of a coronary 

The main exponents of the view that effort may be a factor are 
lab eison of Toronto [2 ] | Plumgart of Harvard [J], Boas of Mt. Sinai 
Hospital and Columbia University [4], and E. N. Nelson of Belfast [51, 

3® ° nly fcl ® h 1 -if T * }l l 9 sub jf t. On the other hand, Master and 
his associates^] of the Mt. Smai Cardiac Clinic of New York take the 
opposite view, that haemorrhage into the wall of a coronary artery is a 
condition independent of effort or occupation, and that it arises in the 
natural course of the disease itself. They believe that it is the end- 

r&rtidtou^ef ent 1 ^ degenerative arteriosclerotic process and is probably 

|lf§ti33 i; f ::-- : 
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It is necessary, therefore, to critically examine the views of these 
two opposing groups of investigators, all of whom are recognised authori- 
ties in their particular fields of cardiology. 

„ ^ All are agreed on the fundamental pathology of coronary occlusion, 

o All accept the view that the majority of cases of coronary occlusion 
result from antecedent haemorrhage into the wall of a coronary artery. 
All are agreed that this haemorrhage can be the end-result of the natural 
progress of a degenerative sclerotic process in the wail of a coronary 
artery. They differ on this important point, however, as to whether 
xO there may.be, in some cases, certain direct, immediate, or precipitating 
causes .wnich are responsible tor initiating these haemorrhages at a 
given time. ^ In other words, are there certain precipitating or exciting 
factors which may be responsible for accelerating or changing the natural 
course of the disease ? 

IS . Master and his associates maintain that the course of the disease 
is unaltered in its natural inevitable progress by any external factor. 
The evidence which they deduce in support of this contention is in the 
main statistical. From the examination of the histories of 1,400 cases 
91 OI coronary artery occlusion, they found that 53*4 per cent, occurred 
rt while the patient was asleep or at rest, 44*5 per cent, occurred during 
mild or moderate exertion and 2 per cent, during some unusual degree of 
exertion. 

Ine school of thought which opposes Master and his associates agrees 
coronary occlusion often occurs while the individual is at rest or 
asleep, aiK:} that in many cases no antecedent injury or effort has taken 
place. But, in their view, to argue from this that such accidents are 
nor competent causes of coronary occlusion is incorrect. They believe, 
from their experience, that bodily- effort may, in some cases, directly 
induce, the closure of a coronary artery with consequent cardiac 
oi nnarction, and. that this appears to be of sufficient frequency to be of 
practical cluneal importance, as well as of medico -legal significance. 
Ilg is tneir opinion that the accepted studies of Paterson[i], [2], 
inoernihq/], and others suggest how unusual exertion may bring 
about coronary artery occlusion. Boas puts the matter briefly and 
35 clearly when lie says : — 

. tlrco physical eiforc there is a sudden alteration of arterial pressure, cardiac 
action is increased, rupture of one. of the capillaries in the arterial wall may occur, 
Ot a softened, atheromatous plaque may rupture mto the arterial lumen. If the 
10 ^ 8 f or r ia t ,e is large there may be almost immediate occlusion of a coronary artery. 

* aemorrhage is small or slow, or if it is tollowed by a gradually growing 

muial tiiroxiibus, the occlusion may develop slowly or remain incomplete. 

f hem is considerable variation in the time that elapses before the full symptoms 
arm incapacity develop. In many instances extensive cardiac damage occurs 
immediately alter the accident, or follows within a few hours. In others, there is 
45 a tree interval of many hours, or even of several days between the accident and the 
development of major cardiac damage, and during this interim the patient may 
complain of little beyond weakness and some uneasiness in the chest. In still 
. otiiei. eases there are continuous symptoms of minor- cardiac embarrassment after 
the accident, but these may not be severe enough to. incapacitate the patient. Finally, 
50 after days or even weeks, a complete coronary occlusion occurs, leading to complete 
disability. . 1 

When an unusual strain during work is followed fey cardiac disability in the 
, sense . outlined, and when, this occurs in a person who has been previously well and 
free from symptoms while at work, it is proper to conclude that the disubiiitv was 
SQ induced by the work, and is therefore compensable. ' 

It is with this latter school of thought that I agree. After careful 
and critical analysis of all the recent literature on the subject, I have 
been strengthened in my opinion that there is now sufficient cl ini 
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•and pathological evidence to warrant the deduction that effort is, in 
•certain cases, the determining factor in the onset of coronary occlusion. 

Recognition of the fact that effort can induce cardiac infarction 
makes it necessary to evaluate each case on its merits. It may be 
•said in a general way that where a patient’s complete disablement 
follows immediately on the incident of effort to which the disability is 
ascribed, the causal connection will usually be clear. Where, however, 
the final episode of complete disability is delayed for some hours or days, 
there must be a continuity of symptoms dating from the event to the 
actual moment of complete disablement. 


Medical Evidence . 

Both Dr. Porteous and Dr. Johnson agreed that the most likely 
diagnosis was infarction of- the heart due to coronary occlusion by 
thrombosis. Dr. Porteous admitted that intimal haemorrhage may be 
a causative factor in thrombosis of a coronary artery, but denied the 15 
possibility that effort may, in some cases, precipitate such a haemorrhage. 

Dr. Johnson has reviewed, in the first part of his evidence, the rela- 
tionship of atheroma of the coronary arteries to subsequent thrombus 
formation. In cross-examination, Dr. Johnson agreed that intimal 
haemorrhage may incite thrombus formation, but denied that effort 20 
can incite such haemorrhage. His reasons for this opinion are, however, 
open to criticism. He says in evidence : — 

The whole question as to whether effort can cause an intimal haemorrhage 
depends on whether the raised blood-pressure by effort has direct access to these 
capillary vessels in the wall of the artery. These vessels are supplied, not from the 25 
lumen of the coronary artery, but by their own vessels called the vasa vasorum, 
which nourish all arteries and reach the artery from the exterior, permeate the 
wads and thereby nourish them. They do not enter into the lumen, and it is only 
very occasionally in diseased arteries that a small capillary, microscopic in size, 
enters actually into the lumen. *' gd 

This statement is at variance with that of the majority of writers 
on this subject. Paterson of Toronto, to whom we are indebted for 


unis view, nowever, ignores the tact that m cases of coronary artery 
disease, such as the one under discussion, widespread atheromatous 
changes of the proximal portions of the coronary arteries prior to their 
ramification within the heart-muscle may render dilatation of the 
affected portions impossible.;. W 

Dr. Johnson’s main objections to the possibility of a relationship 
between effort and intimal haemorrhage cannot therefore be sustained. 

The probability or otherwise of an alternative diagnosis of acute 
coronary insufficiency was dealt with at some length in the medical 
evidence. The history, clinical course, and electrocardiographic find- 
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mgs, however, do not conform to the requirements for the diagnosis of 
this condition as laid down by the original German authors and subse- 
quently elaborated by Master and his associates in America. 

Summary. 

Advances during the last ten years in the knowledge of coronary 
artery disease and its consequences have rendered many previous con- 
ceptions regarding this disease obsolete. Particularly is this so in 
regard to coronary artery occlusion by thrombosis. The view, so often 
expressed m years gone by, that, “ coronary thrombosis not being due 
to effort cannot be an injury by accident” must now be revised in 
tile light of newer knowledge. 

There is now sufficient clinical and pathological evidence to support 
tne view that effort, in some cases, may initiate the changes which lead 
to coronary occlusion by thrombosis. 

In Tansey’s case, I am of the opinion that it is a proper deduction 
from tne evidence that the accident on August 18, 1944, initiated those 
changes in the coronary artery which terminated by occlusion with its 
accompanying collapse and disablement on August 25, 1944. 

The answer to the question put to me by the Court— namely, “ was 
the incapacity caused, or materially contributed to by the work Tansev 
was doing ? ” is therefore in the affirmative. 
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1 allow plaintiff £26 5s. costs in respect of both hearings pins witnesses 
expenses, in accordance with the Magistrates Court scale, for the lay- 
witnesses called at the first hearing. Failing agreement by counsel 
these will be settled by the Registrar. 

Judgment for the plaintiff accordingly . 

Solicitors for the plaintiff : King, McCaw , and Smith (Hamilton). 

Solicitors for the defendant : Buddie , Richmond, and Buddie (Auck- 
land). 


[is the magistrates’ court.] 

SHADBOLT v. THE KING 


1946. February 4, 14, before Mr. J. H. Luxford, S.M., at Auckland. 

War Emergency Legislation-Defence Emergency Regulations— Compensa- 
tion — Domain Board by Deed purporting to grant a Lease of Domain 
Lands — Land subject to the Deed entered upon for Defence Purposes — 
Such Lease Ultra vires the Board — Failure of Claim for Compensation 
— “ Any estate or interest in any land Defence Emergency Regula- 
tions, 1941 {Serial No. 1941 \ ISO), Reg. 18 (3). 

Land, in which the claimant alleged he had an “ estates 99 
“ interest ” within the meaning of Reg. 18 (3) of the Defence 
Emergency Regulations, 1941, was entered upon for defence pur- 
poses. The claimant alleged he had suffered loss thereby, and 
claimed compensation. 

A public domain within the meaning of the Public Reserves 
Domains, and National Parks Act, 1928, was placed under the 
control of a Borough Council, as a Domain Board, under s. 48 of 
that statute. In 1939, the Council and the claimant entered into 
a deed whereby the claimant was to have the use of the land subject 
to certain terms and conditions. The deed purported to create a 
leasehold estate or interest in land. 

Held, That the Council, as such Domain Board, had no statutory 
authority to grant a lease and, since the deed evidenced a contract, 
which the Council has no power to make, it was void and of no 
effect in so far as vesting in the claimant any ce estate or interest ” 
in land, within the meaning of those words in Reg. 18 (3) of the 
Defence Emergency Regulations, 1941 ; and the claim accordingly 
failed. 

ACTION claiming compensation under the Defence Emergency Regula- 
tions, 1941 (Serial No. 1941/130). The claimant alleged that certain 
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Claimant in person. 
Rosen , for .the Crown 


Luxford, S.M. [After stating the facts, as above :] Counsel for 
the Crown has raised two legal defences, and I decided to deal with them 
before hearing evidence as to the damage caused to the land by reason 
of the entry made on it, for defence purposes. 

The first ground of defence is that the deed under which the 
claimant alleges that he has an estate or interest in the land is void 
because the Council had no legal power to grant to the claimant the 
rights purporting to be conferred thereby. The second ground of defence 
is that even if the Council had such power, the rights conferred on the 
claimant do not amount to an estate or interest in land within the 
meaning of the regulations. 

The deed, in my opinion, does purport to create a leasehold estate 
or interest in land. It must be construed as giving the defendant 
the right exclusively to use the whole of the land subject only to the 
reservations and conditions set out in cl. 2, in consideration of the 
services agreed to be rendered by the claimant. The legal effect of the 
deed, assuming that the Council had power to enter into such a contract* 
is to create a lease of the land. 
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The powers of the controlling authority of a public domain, whether 
the authority be a specially constituted Domain Board or a local body 
specially authorized under the Act, are limited to those expressly given 
by the Act, and, in my opinion, should be strictly interpreted. A 
public domain is, as its name indicates, an area of land to be enjoyed 
by the public at large, and nothing done by the controlling authority 
which derogates from their rights can be supported unless clearly within 
the express powers conferred on the authority by the Act. 

There is nothing in the Act which gives the controlling authority 
power to grant leases. Such domain lands as may be available for leas- 
ing may be leased by the Governor-General. There is a limited power 
to grant exclusive use of domain lands to persons or societies for the pur- 
pose of particular sports, games, or other recreation, or for camping- 
sites and the like, but no power to grant any license or other easement, 
or right to any private person for other purposes. 

It follows that the deed of January 16, 1939, evidences a contract 
which the Council had no power to make, and is therefore void and of 
no effect in so far as it purports to create in favour of the claimant a 
leasehold estate or any lesser interest in the land, the subject-matter 
of the present proceedings. I must therefore dismiss the claim with 
costs against the claimant. 

Action dismissed . 

Solicitors for the Crown : Meredith , Meredith , Kerr, and deal 
Auckland). 


MacFAKLANE v. WELLINGTON CITY 
CORPORATION. 

1945. March 23, May 3, before Mr. A. M. Goulding, S.M. (Chairman) 

and Mr. H. E. Anderson, member nominated by the appellant, and Mr. 

JVM. Dale, member nominated by the respondent, at Wellington. 

Municipal Corporation — Powers — Local Act authorizing Council to impose 
Conditions on Consent to Subdivision — Construction of Drains for 
Disposal of Sewage and Storm-water— Stream running through Pro- 
posed Subdivision — Condition imposed that Stream be reculverted in 
Concrete Pipe— Condition invalid— “ Storm-water” — Wellington City 
Empowering and Amendment Act , 1929 (Local), s. 4 — Municipal 
Corporations Act, 1933, s$. 226, 227, 228. 

The word c Vstorm-water, ,? as used in s. 4 of the Wellington 
City Empowering and Amendment Act, 1929, means water — that 
is, rain — which falls during atmospheric disturbances, and not 
water which flows permanently in a defined stream and which has 
its source either in springs or percolation through the soil. Under 
the section, all that the Wellington City Council an do is to arranged 
for the disposal of the storm-water from the wner’s land which, 
in time of rain runs over the surface of that land and is not absorbed 
by it. 
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Consequently the Wellington City Council has no power under 
s. 4 of the statute, before approving a subdivision, to impose the 
condition that the stream crossing the owner’s land be entirely 
reculverted where it passes through her land by a 3 ft. concrete pipe 
of which the Council would pay half of the cost up to a specified 
amount. 

APPEAL under the provisions of s. 332 (3) of the Municipal Corporations 
Act, 1933, and s. 4 (3) of the Wellington City Empowering and Amend- 
ment Act, 1929 (Local), against the decision of the Wellington City 
Council whereby it approved of a certain subdivision of land in Karori 
belonging to the appellant subject to the condition that the stream 
crossing the appellant’s land be entirely reculverted where it passed 
through her land by a 3 ft. concrete pipe at the estimated cost of £310, 
of which the Council would pay half the cost up to but not exceeding £155. 

The following statement of fact was agreed to by the parties : — 

(1) Paragraphs 1, 2, and 3 of the case stated are deemed to be. 
incorporated herein and acknowledged to be correct — as follows : — 

44 1. The above-named Leslie Winifred MacFarlane (hereinafter 
44 referred to as 2 3 4 5 the owner ’) is the registered proprietor of all that 
44 parcel of land situated in the City of Wellington containing two 
44 roods four and forty-seven hundredth perches (2r. 4*47 p.) 
44 being part Section 37 of the Karori District and being also Lot 4 
44 on Deposited Plan Number 10312 having a frontage of 224*77 links 
44 to Friend Street. 

44 2. During the year 1944 the owner, being desirous of sub- 
-dividing the said land into two allotments, caused a plan thereof 
4 4 to be submitted to the respondent for its approval as required by 
44 the above-mentioned Acts. 

44 3. After some negotiations the respondent on the fifteenth 
44 day of November, 1944, decided that the said subdivision be approved 
4 4 on condition that the stream crossing the owner’s said land be 
44 entirely reculverted where it passes through the owner’s said land 
4 4 by a three-foot concrete pipe at an estimated cost to the owner 
44 of three hundred and ten pounds (£310), of which the respondent 
44 would defray half the cost up to an amount not exceeding one 
44 hundred and fifty-five pounds (£155).” 


(2) Attached hereto is a plan showing the said land, the proposed 
subdivision, the approximate position of the stream crossing the said 
land, &e. 


f m 


(3) Satisfactory provision has been made for the discharge of sewage 
•and storm-water from the house on the said land. 

(4) The said stream is not a public drain. 

(5) Apart from the waters of the said stream (which the respondent 
affirms and the owner denies are included in the term 44 storm- water ”) 
the only storm-water coming from the owner’s said land is — 

(a) Storm-water from the said house for which provision has been 

made aforesaid. 

(b) Water which falls on the said land. This water follows the 

natural fall of the land and part reaches the said stream 
and part may possibly reach the water- channel in Friend 
Street. . . . . 
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(6) 111 its course from the owner’s said land through Karori towards 
the sea, the said stream is culverted in some places, and is open in other 
places. Some portion of this culverting work has been done by the 
Wellington City Council, and other portions by private owners. 

(7) From the point where the said stream leaves the owner’s said 
land, it is, as shown in the said plan, culverted for some distance to the- 
satisfaction of the respondent. 

(8) The purpose of the respondent in imposing the said conditions 
is in accordance with its usual policy in such cases — viz., that when the 
surrounding district becomes more closely settled, the said stream can 
be entirety culverted and constituted a public drain, without the whole 
cost of the culverting work falling on the respondent. 


B. Gilkison , for the appellant 
Earle , for the City Council. 


The judgment of the Board was delivered by 

Goulding, S.M. The short question which falls for decision is 
whether the condition sought to be imposed by the Council is valid or 
not. Subsections (1) and (2) of s. 4 of the Wellington City Empowering 
and Amendment Act, 1929, read as follows : — 

“4. (1) The Wellington City Council may, in consenting to any 
“ subdivision of land under the provisions of the Wellington City 
“ Empowering Act, 1917, or under section three hundred and thirty- 
“five of the Municipal Corporations Act, 1920, impose , such con- 
4 4 ditions as to the construction by the owner of the land of public 
44 and private drains for the disposal of sewage and storm-water from 
44 the said land as such Council thinks fit. 

44 (2) For the purposes of the enactments specifically mentioned 
£C in subsection one of this section any division of land to ■which the 
“ said statutory provisions relate, whether into two or more allot- 
44 ments, shall he deemed to be a subdivision of that land for the pur- 
44 poses of sale if at least one of the allotments is intended for disposal 
44 by way of sale.” 

Now this is a Local Act, and as such should be strictly construed : 
see Maxwell on the Interpretation of Statutes, 7th Ed. 257, 258 : 

44 Enactments of a local or personal character which invest private 
44 persons or bodies for their own benefit with privileges and powers 
44 interfering with the property or rights of others are construed against 
44 those persons or bodies more strictly than any other kind of con- 
tract. ’ ■■■■ t 

The Act empowers the Council to impose conditions with regard 
to drainage which will throw burdens on property owners. In accordance 
with the principles to be applied in construing such an Act, those powers 
ought not to be extended beyond the scope given by the Act itself. 

The appellant’s land is at least 4 ft. above Friend Street, and there 
would be a good grade to carry off any storm-water in that direction. 
The stream which passes through appellant’s land is a defined and per- 
manent one, a natural stream or watercourse. It carries a substantial 



' ■ " * ^ r '“’V- 1*-’ 


6 N.ZJL.G.R. 


magistrates’ court. 


It is agreed by both parties that if the stream is culverted as demanded 
sewage eamiot be discharged into it. That would be contrary to the 
Health Act. Nor would culverting it in the manner asked make it a 
public drain. 

Under s. 220 of the Municipal Corporations Act, 1933, it is enacted— 
“220. Without prejudice to the wider meaning of the term 
4c public drain/ it is hereby declared that every drain in a borough 
c "kbat has actually, and whether legally or not, been under the control 
“ of ^y Borough Council, County Council, Road Board, or Town 
“ Board for not less than twenty years as a drain shall be deemed to 
“ be a public drain under this Act.” 

It is clear that the Municipal Corporations Act recognizes that 
surface water may be led into streams or watercourses whether they are 
covered or open : see s. 226. Sections 227 and 242 are a clear recogni- 
tion that there can be covered watercourses as distinct from public 
or private drains. So that what the Council asks the appellant to do 
may not achieve the object of s. 4 of the Empowering Act. The object 
of that Act is the construction of public or private drains. Whether 
when the work requisitioned is done the stream would be a private or 
public drain or a covered watercourse is open to doubt. 

Moreover, under the Act, what is it the City Council has power to 
compel an owner to drain into such drain 1 It is sewage or storm- 
water from his land. We need not consider the question of sewage. 
Storm-water is nowhere defined in the Act. It should be given its 
ordinary plain meaning — namely, water (that is, rain) which falls during 
.atmospheric disturbances. 

It is argued for the Council that all the water coming down the 
Karori Stream is storm-water. We cannot agree with that. Water 
which flows permanently in a defined stream and which has its source 
either in springs or by percolation through the soil cannot possibly be 
regarded as storm -water. Storm- water is the water which in time of 
rain runs over the surface of land and is not absorbed by the land. It 
may find its way into permanent streams and admittedly such permanent 
streams carry much storm-water in time of heavy rain. 

Moreover, s. 4 clearly says that what the Council can ask the owner 
of the land to do is to arrange for the disposal of storm-water from the 
owner’s land. Those words cannot be disregarded. It is clearly 
unnecessary in the case before the Board to insist that the appellant 
•should put in a 3 ft. concrete pipe to carry storm-water from her land. 

We think, therefore, that the City Council has no power to impose 
the condition it has sought to impose under the Empowering Act, 
1929, and that the appeal should be allowed. 

And the Board doth hereby award the appellant the sum of £10 10s. 
costs against the respondent — each party to pay the fee of its own 
nominated member of the Board. 

Appeal allowed. 

Solicitors for the appellant ; Pringle and Gilkison (Wellington). 

Solicitor for the respondent : City Solicitor (Wellington). 
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AUCKLAND ELECTRIC POWER BOARD v. PUBLIC 
TRUSTEE AND ANOTHER 


r 15, 16, 17; October 10. Lore 
Lord Simonds, Lord bit Parcq, 


Judicial Committee. 1946. Jr 
Thankerton, Lord Macmillan 
Lord Normand. 


Electric-power Board- — Electrical Supply Regulations — Electrical Wiring Regulations — 
Regulations purporting to be made in Exercise of Statutory Power — Regulation 
requiring Power Board to make Periodical Inspections and Tests of Consumer's 
Installation at intervals of not more than Five Years to ascertain Installation's 
Freedom from Electrical Hazard— Regulation obliging Power Board to discon- 
tinue supply of Consumer whose Installation in Dangerous Condition — Whether 
such Regulations ultra vires — Public Works Act , 1928, s. 319 (2) (b) — Electrical 
Wiring Regulations , 1935 (1935 New Zealand Gazette, 2539), Regs. 12-02 
12-03 — Electrical Supply Regulations , 1935 (1935 New Zealand Gazette, 2 496), 
Regs. 51-43 , 52-01 , 52-03. 

Section 319 of the Public Works Act, 1928, applies only to electric lines 
of the Power Board licensee (as defined in subs. 3 of that section), including 
such installations (if any) on the premises of consumers as are the property 
and under the control of the licensee,, and has no reference to lines which: are 
the property and under the control of the consumers. The regulation- 
making power conferred by T s. 319 (2) (6) relates, therefore, only to the use and 
management of the licensee’s Works and lines. Consequently, any regulation 
that purports to constitute obligations on the Power Board’s part of repair 
and maintenance -in respect of consumer’s lines and installations is ultra vires’ 
the power conferred by s. 319. 

It follows, therefore, that Regs. 51-43, 52-01, and 52-03 of the Electrical 
Supply Regulations, 1935, submitted as the foundation of the appellant’s 
liability, were ultra vires and ineffectual for that purpose. Regulation 12-02 
of the Electrical Wiring Regulations, 1935, applies only when there are new 
. installations on the consumer’s premises ; . and .was Therefore 'inapplicable to* 
the facts of this case, 

. The allegation of negligence at common law, altogether apart from any 
breach of regulations, on which the judgment of Fair, J., was based in the 
Court of first instance, and which found no support in the Court of Appeal, 
was not maintained before their Lordships, and it accordingly was dismissed 
from further consideration. 

Judgment of the majority of the Court of Appeal, Gallan, Kennedy , and 
North croft, JJ., Sir Michael Myers , C.J., and Blair , J., dissenting, reported 
[1944] N.Z.L.R. 782, 801, reversed ; and the judgment of Fair, 3 set aside. 

APPEAL from the judgment of the Court of Appeal, reported (1944) 
5 N.Z.L.G.R. 166, dismissing an appeal from and varying the judgment 
of Fair, J. 

Sir Valentine Holmes , K.C., and II . M. Rogerson (of the New Zealand 
Bar), for the appellant. 

C. L. Henderson , K.C., and Maurice Smith , for the respondents. 


Cur. adv. vult. 

The judgment of their Lordships 5 Board was delivered by 
Lord Normand. This is an appeal from a judgment of the Court 
of Appeal of New Zealand(l) affirming by a majority the judgment of 

(1) (1944) 5 N.Z.L.G.R, 166. 
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Fair, J., in the Supreme Court(2). The action was brought under the 
Deaths by Accidents Compensation Act, 1908, and the Law Reform. 
Act, 1936, by the Public Trustee of the Dominion of New r Zealand as 
executor of Francis Harold Baker, deceased. The defendants were 
5 (i) the present appellants, who were the suppliers of electric power to 
the respondents, (ii) the appearing respondents, John Burns and Co., 
Ltd., who were the employers of the deceased, and (iii) H. K. Brown and 
Co., Ltd., electrical contractors, who performed certain repairs and 
maintenance services under a contract for services with the respondents. 
10 The ground of the action as laid is that the death of Francis Harold 
Baker was caused by the negligence or breach of statutory duty of the 
defendants or of one or more of them. The plaintiff was awarded 
damages or compensation against the appellants and the respondents. 
The respondents have acquiesced in the judgment against them, but 
15 they appear in this appeal because they have an interest to support 
the judgment which involves the appellants along with themselves 
in the liability to pay the compensation. 

The material facts must now be stated. They are in part admitted 
and in part found by the jury in answers to questions settled by Fair , J., 
20 anc ^ fhere is now no serious controversy about them. The appellants 
are a statutory corporation constituted by the Auckland Electric-power 
Board Aet, 1921-22, and they are suppliers of electricity under license 
granted by the Governor- General in Council. They have since 1935 
supplied electric power to the Holdship and Morton buildings belonging 
25 to the respondents from electric mains which are connected to a main 
switch just inside the Holdship building and near the main entrance 
to it from Customs Street, Auckland. From this main switch wires 
were laid to the main switchboard, and from the switchboard electric 
energy was directed into the various electrical circuits in the respondents’ 
buildings. The lines or conductors between the main switch and the 
switchboard, the switchboard itself, and the circuits and electric apparatus 
connected to or supplied with current from the switchboard were the 
property and under the control of the respondents. The appellants, on 
the other hand, owned and had control of the lines leading from the 
25 street to the main switch. The appellants had inspected the respondents’ 
electrical installations in 1935 before connecting their cables to the main 
switch, but no inspection had been made by them since July, 1935. 
On August 18, 1941, a plug on a circuit used for energizing an adding- 
machine in the respondents’ office in the Holdship building was acci- 
40 dentally broken, and one of the prongs was broken off and remained 
in the socket. H. K. Brown and Co., Ltd., had then been for some time 
working on the respondents’ electrical installation, and one of their 
employees, Campbell, w T as asked by an employee of the respondents to 
repair the broken plug. Campbell- used a screwdriver to remove the 
45 broken fork, and there was an instant flash at the plug which set fire 
to the Holdship building and so caused Baker’s death. The flash was 
the result of a sustained arc on the respondents’ switchboard, and the 
sustained arc was in a sense brought about by the electric short-circuit 
caused by the use of the screwdriver by Campbell. But there would. 
50 have been no flash and no fire if there had been no defects at the switch- 
board. In fact, however, there were two defects. The cut-out on the 
adding-machine circuit was designed as a 10-ampere cut-out, and it 
required for safety that the fuse or fuse-link fitted to the cut-out should 
fuse at not more than a 20-ampere current and should be covered 
(2) [1944] N.Z.L.R. 782, 787. 
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with a tube or stockinette of asbestos. But on the occasion of the 
fire the cut-out was fitted with a fuse or fuse-link capable of carrying 
approximately 40 amperes and it was not covered with an asbestos 
stockinette. The second fault was that on the base of the cut-out there 
was a copper deposit which acted as a conductor after the fuse-link was 
blown. Such a copper deposit is usually formed by blowings of fuse- 
links which have not been protected by asbestos stockinette. These 
two defects and the short-circuit caused by the unskilled use of the 
screwdriver by Campbell provided all the conditions necessary for the 
causation of a sustained arc. It is not possible on the evidence to say 
when the fuse-link in use when the fire occurred was fitted, nor when 
the copper was deposited on the base of the cut-out. These things may 
have occurred at any time between the inspection of the installation by 
the appellants in July, 1935, and the moment when Campbell set to 
work on the plug with his screwdriver. 

In the statement of claim particulars of breaches of statutory duty 
alleged to have been committed by the appellant and to have contributed 
to the fire are set out in detail. There is also an allegation of negligence 
at common law and altogether apart from any breach of regulations. 
This was the ground on which the judgment of Fair , J., is based, but it 20 
found no support in the Court of Appeal and it is not now maintained. 
Accordingly it may he dismissed from further consideration. 

The case on breach of regulations is met at the outset by the appellants 
with the answer that the material regulations are ultra vires. They are 
to be found in the Electrical Supply Regulations, 1935, and the Electrical 25 
Wiring Regulations, 1935, both of which purport to be made in pursuance 
of the Public Works Act, 1928. The issue between, intra vires and 
ultra vires depends primarily on the construction of s. 319, the pro- 
visions of which are set out in the case for the appellant and also, so 


10 


15 


far as they are material, in the judgment of the Chief Justice. It is 


39 


needless to repeat them here, because the learned counsel for the 
respondents conceded the point argued for the appellants, that the section 
applies only to the electric lines (as defined in subs. 3) of the licensee, 
including such installations (if any) on the premises of consumers as 
are the property and under the control of the licensee, and has no 
reference to lines which are the property and under the control of 
consumers. The regulation-making powder conferred by subs. 2 (b) 
relates, therefore, only to the use and management of the licensee’s works 
and lines. This accords with the opinion expressed by the Chief Justice, 
though he did not make it the ground of his dissenting judgment. 4Q, 
Blair , J., in his dissenting judgment, and the three learned Judges who 
formed the majority also concur with the Chief Justice in this view. 
Their Lordships are of opinion that the construction now conceded by 
the respondents is the correct construction of the section. It follows 
that any regulation which purports to constitute obligations of repair 
and maintenance in respect of consumers’ lines and installations is 
ultra vires of the power conferred by s. 319. 

The basis of the case against the appellants is that they failed in a 
duty under the regulations to inspect the respondents’ "installation, 
and that if they had inspected it they would have discovered that the 
installation was in a dangerous condition, and they would then have had, 
under the regulations, a duty to cut off the current. The respondents’ 
counsel founded on three regulations in the Electrical Supply Regula- 
tions. One of these (Reg. 51-43) is in the part of the regulations 55 
dealing with inspection and testing of consumer’s installations and 
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the other two (Regs. 52-01, 52-03) are in the part dealing with mainten- 
ance of consumer’s installations. 

Of these three regulations, only Reg. 52-03 expressly lays on the 
licensee a duty to discontinue to supply a consumer whose installation 
5 is dangerous. Rut the obligation is conditional. It depends on the 
consumer’s failing, not simply failing but failing subject to the qualifica- 
tion implied by the word “so,” to maintain his installation and every 
appliance connected therewith. The qualification implied by the word 
“ so ” is (so far as this case is concerned) that the consumer’s failure was 
10 in breach of an obligation in Reg. 52-01 to maintain free from electrical 
hazard the installation and every appliance connected with it on his own 
premises, except any apparatus or service-line belonging to the licensee. 
Rut the obligation which Reg. 52-01 purports to lay on the consumer 
is ex concessis null and of no effect because it is ultra vires . It follows 
15 that the obligation in Reg. 52-03 being conditional on the non- 
observance of a null regulation must also be null and of no effect. 

An attempt was made to save Reg. 52-03 by reading it as if it were 
contingent merely on the fact that the consumer had not maintained 
his installation free of hazard. This reading of the regulation underlies 
20 the reasoning in the judgments of the learned Judges who formed the 
majority in the Court of Appeal. Rut their Lordships are of opinion 
that such a construction is inadmissible and that the dependence of 
Reg. 52-03 on the occurrence of a breach by the consumer of a pur- 
ported obligation sanctioned by a pecuniary penalty as provided in 
25 Reg. 71-11 cannot be read out of the regulations. That would be 
to carry beyond permissible limits a freedom in interpretation which a 
Court may sometimes properly assume, maqis ut res valeat quam pereat . 

Regulation 51-43 requires the electrical-supply authority to make 
periodical inspections and tests of consumer’s installations at intervals 
30 of not more than five years for the purpose of ascertaining that the 
installation and every appliance connected with it is free from electrical 
hazard. Learned counsel for the respondents argued that this regula- 
tion taken by itself provides sufficient grounds for affirming the liability 
of the appellants. The argument, if it is to be of value to the respondents 
35 in this case, requires that the obligation to inspect should be construed 
as continuously subsisting after the lapse of five years from the last 
made inspection, and that the duty to inspect should be treated not as 
an end in itself but as implying a subsequent duty to take some effective 
action if the inspection has disclosed (or would have disclosed if it had 
40 been made) dangerous defects. Rut assuming that the argument is. 
sound so far, their Lordships are not of opinion that the only effective 
action which can be implied is the cutting-off of the electric current, 
by the licensee. On the contrary it appears to their Lordships that it 
is equally reasonable to imply a duty to notify the consumer, such as is 
45 imposed in certain circumstances by Reg. 52-02. Their Lordships 
are further of opinion that the regulations dealing with the inspection 
and testing of consumers’ installations and the regulations providing for 
the maintenance of these installations dovetail into each other. The 
scheme of these regulations is that the duty of maintaining the consumer’s. 
50 installation lies on him ; if a defect is found on inspection by the licensee,, 
he should notify the consumer, and then it is for the consumer to remedy 
it forthwith ; and, if he fails to do so, the licensee must discontinue the 
supply, but the consumer then has the right to apply for an inspection 
by an inspecting engineer (Reg. 51-45). This is accordingly not a case? 




regulations lz—vz and 12-03 of the Electrical Wiring Regulations 
also founded on by the respondent’s counsel, do not, in the opinion of 
tlieir Lordships, advance the case for the respondents. Regulation 12-02 
applies where there are new’ installations on the consumer’s premises 
and accorduigly does not affect this case. Regulation 12-03 requires 
b® a condition of every license under the Public Works 4ct 
1928 empowering an electrical-supply authority to supply a consumed 
that the licensee shad not continue to supply electrical energy to any 

Tuf'uu 8 1 + nSta , iS° n wl H ch not reasonably free from electrical hazard. 
Ihe Electrical Wiring Regulations contain many regulations which it is 
conceded are not authorized by s. 319 of the Public Works Act, 1928. 
it might nevertheless be possible to separate this particular regulation 
a,s a valid exercise of the power to prescribe the conditions on which a 

aThtT 7 ? 1SSU f\ J { S °,’ a breacb of the relation would give 
a right of action only to the licensor. But even if it is legitimate to 

construe the regulation as going beyond that and as requiring the licensee 
to discontinue supply to a consumer whose installation is not reasonably 
free from electrical hazard, the obligation to discontinue can as the 
IniZ^ S + ,° ou f s , eI conceded, only arise if the licensee knows or ought 
o know of the defect. The obligation thus depends on the obligation 
“? p . e . ct and f ands or fa Us by Reg. 51-43 of the Electrical Supply 

£nS?° nS f m lt’ SmCe tb f regulation ia invalid, so also is this as P the 
foundation for the supposed obligation. 

wnnu 16 r6Sult t , heir Lordships are of opinion that the regulations 

which were submitted to them as the foundation of the appellants’ 
liability are ultra vires and ineffectual for that purpose. It is Irrelevant 

Mother statateT ^ lati °T “ ight competently have been made under 
fOTm under sllOfi. Regulations might have been made in another . 

aduwtit^H f 16 Pub 10 Act, 1928, imposing on licensees ’ 

a duty to inspect consumers’ installations and a duty to discontinue 

o^tbl’ ,r h ° Ut aSS0Clating these duties with duties imposed ultra vires 

Their TnrfTiy 11 ^ ° r m res P ec f °i L le maintenance of consumers’ lines. 

^kSt P t‘h,Tr„T,r ed H? " a the 0rder in Council end the , 
regulations as they find them and not as thev might have been The 

conclusion which their Lordships have reached makes it unnecessary 

to cemder whether, if the regulations foonded on h J beei ZhTIhe 

Se rise to oriv2° “i? f fire ' * nd «» breaoh »™Id 

& lvti rise to any private right of action. 

anrWW Bordsbi P s ar ® of the opinion that the appeal should succeed 4 
and that the judgment against the appellant should' be set aside The 

K % th i °T.f % Z b *l»dloSd“ paid i; 

doh| £55 

The plaktSo^Wb! S TtTT+ CoUrt sbouW be P aid h y the plaintiff.’ 4 
all t P he a t“^ 

humbly so advise His Majesty lheir Lordshl P s ^ 

appeaL reSp0ndents ’ John Bums and Go., Ltd., must pay the costs of this „ 

Appeal allowed and judgment against the appellant 
Board set aside. 
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Solicitors for the appellant : Bartlett and Gluckstein (London), agents 
for Nicholson , Grihbin , Rogerson, and Nicholson (Auckland). 

Solicitors for the respondents : Wray, Smith , and Co. (London), agents 
for Earl, Kent, Stanton, Massey, North, and Palmer (Auckland). 


[in the supreme court.] 

STEELE v. HEWITT, 


Supreme Court. Wanganui. 1946. November 7. Fair, J. 

By-law — Build ing-permU — Building erected without Building-permit- required by 
By-law — Building , when erected, in Compliance with all Requirements. — ■Whether 
the Existence of the Building after its Completion a Continuing Off ence of “ causing 
“ or permitting ” its Erection— -“ Commence to erect ” — “ Cause or permit the 
“ erection ” — Municipal Corporations Act, 1933, ss. 370 (3), 371. 

Section 370 (3) of the Municipal Corporations Act, 1933, refers to the 
continued existence of a work in any physical state or condition contrary to 
any by-law, and not to the continued existence in a sound, physical, engineering, 

„ and hygienic condition of a completed work, which, complying with all neces- 
sary requirements for every purpose, has been erected without the required 
permit. 

A city building by-law provided that “ (a) No person shall erect, or com- 
“ rnence to erect, any building without first obtaining a permit from the 
“ engineer ” : and “(£) No person shall cause or permit the erection of any 
“ building if a building-permit in that behalf has not first been obtained from 
“ the engineer.” 

There was provision, both in another by-law and in s. 371 of the Municipal 
Corporations Act, 1933, for the local authority to make ample provision to 
deal with buildings existing in contravention of any by-law. 

The appellant was convicted of commencing the erection of a building 
without first obtaining a building-permit as required by the above-recited 
by-law, and was fined under the authority of s. 370 of the Municipal Corpora- 
tions Act, 1933, as for a continuing offence over a period from May 15 to 31, 
1946. The building was completed before June 10, 1946. 

Subsequently, on another information, he was convicted of “ causing or 
“ permitting ” the erection of the same building without first obtaining a 
building-permit, the period over which it was alleged the offence had been 
committed being stated as from June 11 until July 14, 1946. 

The learned Magistrate, who heard that information, held that, a building- 
permit not having been obtained under s. 370 (3) of the Municipal Corporations 
Act, 1933, the offence with which the appellant was charged was a continuing 
one, so long as the building continued in existence irrespective of its com- 
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pliance with all the necessary requirements, convicted the appellant and 
fined him 5s. a day for the said period. 

Upon appeal from such conviction, 

Held, That, on the above-stated interpretation of s. 370 (3) of the Municipal 
Corporations Act, 1933, as the judgment appealed from was founded on the 
assumption that there was a continuing offence after the building work was 
completed,, the appeal must be allowed and the conviction quashed. 

Marshall v. Smith (l) referred to, 

James v. WyviU{% Airey v. Smith(3), London County Council v. 

Worley (4), and Rumball v. Sckmidl(B) distinguished. 

(X) (1873) L.R. 8 C'.P. 416. (4) (1894) 71 L.T. 487. 

(2) (1884) 51 L.T. 237. (5) (1882) 8 Q.B.l). 603. 

(3) [1907] 2 KB. 273. 

APPEAL under s. 166 of the Magistrates’ Courts Act, 1928, from a 
judgment of a Stipendiary Magistrate at Wanganui, 

The appellant had been charged before the Magistrate with the 
committal of an offence against the Wanganui City^Building By-law 
which provides : ° 

(a) No person shall erect, or commence to erect, any building without first 
obtaining a permit from the engineer. 

(b) No person shall cause or permit the erection of any building if a building- 
permit in that behalf has not first been obtained from the engineer. 

The Magistrate set out the facts in his judgment, and it appeared lr 
from those facts that on May 27, 1946, the Wanganui City Council laid l j 
an information against the appellant, alleging that he had, on May 15, 
caused or permitted the commencement of the erection of a building 
without first obtaining a building-permit as required. That informa” 
tion came on for hearing on June 10, and the defendant pleaded “ Guilty ” ,, 
to the charge. At that time, there was some doubt as to when the work 
had been completed, but the appellant was convicted and fined as for a 
continuing offence over the period from May 15, 1946, to May 31, 1946, 
being fined £16 under the authority of s. 370 of the Municipal Corpora- 
tions Act, 1933. r 

Then, on July 24, 1946, the City Council laid the information which 
was the subject of the present appeal, alleging against the appellant 
that he caused or permitted the erection of the same building without 
first _ obtaining a budding-permit. That information was heard in the 
Magistrates’ Court on September 2, and was amended so as to cover 
the period over which it was alleged the offences had been committed 
as being from June 11 until July 24. It was agreed that the work 
itself had been completed before June 10, 1946. 

On the hearing of that second information, the question was arvued 
as to whether the appellant was liable for a penalty, and the Magistrate on 
fmally decided he was liable, and convicted and fined him 5s ' a dav 
for the period from June 11, 1946, to July 24, 1946, a total of £11, with 
costs and solicitor’s fees making an additional £3 13s. 

C.N. Armstrong, for the appellant. As no building work was done 
alter June 10, then, unless the original erection of the building is held 53 
to be a continuing offence, no offence could be committed after June 10. 

The work was actually completed on May 31, and the penalty was 
imposed in respect of the period from May 15 to May 31. The 
which the appellant was convicted is not a continuing 
•offence : see s. 370 (3) of the Municipal Corporations Act, 1933, which 40 
•contains an exhaustive definition of “ continuing offence/’ The Court 
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cannot extend the meaning of a penal statute beyond the words used : 
Maxwell on the Interpretation of Statutes , 7th Ed. 227 ; and, if a statute 
intends to create a continuing offence, it uses express words, and an 
offence must be clearly within them. 

5 Reliance is placed on the learned Magistrate’s interpretation of 
s. 370 (3) concerning the erection of a building cc without first obtaining 
“ a permit.” Nothing done thereafter can remedy the offence of not 
having obtained a permit. If the offence is a continuing one, the 
appellant would be liable to a penalty from day to day till his death. 
10 Even if a subsequent permit were obtained, or the construction of the 
building complied with every by-law, the appellant would still, technically, 
be liable, because a permit was not obtained before the building was 
erected. Therefore, it was obviously not the intention of the Legislature 
to make it a continuing offence : see Marshall v. Smith( 1), where a 
stronger provision than the one before the Court was held not to create 
a continuing offence. Reference should also be made to s. 370 (2) : 
and see James v. Wyvill(2), 

Even if the offence was in law a continuing offence, then the second 
prosecution was not in accordance with the by-law. The notice in 
20 writing required before taking proceedings was not given. 

C. F. Treadwell , for the respondent. The by-laws of the Wanganui 
City Council are standard city by-laws, as adopted throughout New 
Zealand. The offence was a continuing one, and this case is indistinguish- 
able from James v. Wyvill( 3) and Airey v. Smith(4t ) . 

25 Section 370 (3) of the Municipal Corporations Act, 1933, is not exhaus- 
tive as to continuing offences. The words /' in a state ” in that sub- 
section mean “ when a building has been completed without a permit,” 
and, consequently, a building “in a state ” contrary to the by-law 
is unauthorized work. The appellant completed the building before 
„ he made application for a permit ; this was refused ; he went on with 
60 his building — these facts constitute a continuing offence. 

As to the second offence, no notice is necessary under By-law No. 
112 (b). Marshall v. Smith(5) is distinguishable, as it was decided before 
the passing of the Health Act, 1875 (38 & 39 Viet., c. 55) [13 Halsbury s 
Complete Statutes of England, 58) : see Beay v. Gateshead Corporation (6), 
decided on the same section as in James v. Wyvillifl) — namely, s. 115 of 
the Health Act, 1848 (II & 12 Viet., c. 63). 


35 


Armstrong, in reply. 

Fair, J. (orally) [After stating the facts, as above :] It is to be 
noted that the first information was for “ commencing ” the erection. 
^ of the building without the permit, and the second information was for 

{ 4 causing or permitting ” the erection of the building. # } 

The question arising on this appeal is as to whether the Magistrate s 
judgment is right in law. The Magistrate himself in the course of his 
judgment states that if he had been free to construe the provisions of 
s. 370 (3) of the Municipal Corporations Act, 1933, free from authority, 
he would have considered that the second information should be dismissed, 
as the offence was completed on June 10, when the erection of the bund- 
ing had been completed, and that no offence was committed after that 

(1) (1873) L.R. 8 C.P. 416, 423. (5) (1873) L.R. 8 C.P. 416, 

(2) (1884) 51 L.T. 237. (6) (1886) 55 L.T. 92, 102. 

(3) (1884) 51 L.T. 237. (7) (1884) 51 L.T. 237. 

(4) [1907] 2 K.B. 273. 


45 
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d ate . But, on considering the authorities that were cited to him he 
thought that they obliged him to hold that this offence was a continuing 
offence, and that the appellant was liable to a fine not exceeding £5 
for every day, or part of a day, during which the building (which had been 
erected without the permit being obtained) continued in existence in 
the form in which it was erected. ’ 

Now, that conclusion, as Mr. Armstrong submitted, was a verv 
startling one, and the results that follow from it are so unusual and 
surprising that the Court is bound to examine the position with meat 
care before it can accede to the view’ that that is what the law means • I 
because, as he pointed out in his argument, if that view is accepted’ 
then, once an offence of this sort has been committed, the offender mav 
remain liable to a penalty of £5 per day for his lifetime, or durino- the 
existence of the building which has been erected without the permit— 
whichever is the shorter. It would also follow that, if a building were i 
erected winch not only complied with all the ordinary requirements 1 
of the City Engineer s office, but also all necessary requirements for 
every purpose, yet if it were erected without the permit it would subject 
its owner to this liability which he could only escape by destroying it. 

Mr .Treadwell said, in answer to that, that in the latter circumstances 2< 
r uId . n0 , t be taken ‘ Bllt that, of course, is not 


vides for such an extraordinary and unusual 
is the effect of the subsection. One would 
free with the learned Magistrate that, so far as 
are concerned, in their ordinary meaning, they 
ate of affairs as that under consideration in this 


y wca * or a state contrary to any by- 

ung of.ence within the meaning of this section. gQ 

ivy and natural meaning of the words, 
be course of the argument, is the “ golden 
the existence of the work in any physical 
tny by-law. Its ordinary meaning does 
istence in a sound, physical, engineering, 35 
;ion, but having, as it were, “ a Wot on 
nally not having been lawful, although 
ctc L I 7 , om ever y other possible point of 
it fairly be described as a factor in the 

. , 40 

eimg the non-obtaining of preliminary 
training of their ordinary meaning ; and 
;ruetion allowing that, the opposite view 



(4) (1884) 51 L.T. 237. 

(5) [1907] 2 K.B. 273. 

(6) (1882) 8 Q.B.D. 603, 


(1) (1884) 51 L.T. 237. 

(2) [1907] 2 K.B. 273. 

(3) (1894) 71 L.T. 487, 
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That ordinary construction is confirmed, too, by the rule of construction 
that has been referred to in some of the cases that I shall deal with 
later. For there is provision, both in the by-law itself and in the statute 
in s. 371, for the local authority to make ample provision to deal with 
5 buildings existing in contravention of any by-law. So a reasonable 
method of construction is to apply the remedy to each offence in accord- 
ance with the facts of the case. 

Where a permit has not been obtained, then there is a breach in 
commencing the work without a permit, and in continuing the erection 
10 without a permit, and a penalty is provided for that. Where the 
building itself exists in a physical state or condition which is contrary 
to a by-law, s. 373 provides that that is a continuing offence, and s. 371 
authorizes the Council to take all steps necessary to remedy or remove 
the building — the physical condition of vdiich is contrary to the by- 
15 law. Clause 112 of the Building By-law itself deals comprehensively 
with such a situation, and seems to give the local body ample power to 
see that any structural or other defects or omissions are remedied. There 
is no necessity, therefore, to make the offence of failing to obtain a permit 
before completing the erection a continuing offence, when there is ample 
20 remedy in other ways where there is a real necessity for it. 

That is all I have to say on the general question ; but perhaps I 
should refer to the cases which the learned Magistrate has referred to, 
and state why I consider them inapplicable. 

First, it does not seem to me that the passage cited from 24 Halsbury’s 
26 Laws of England , 2nd Ed. 90, para. 160, seems hardly applicable. The 
two cases, James v. Wyvill( 1) and Airey v. Smith( 2), were decided on % 
different provisions, which have this fundamental difference from the 
present case. In both these cases the provisions of the statute con- 
sidered, and the by-laws considered, definitely show by their phraseology 
30 that the continued existence of a building erected without a permit 
was to be regarded as a continuing offence. That was made plain in 
both instances, beyond any real ground of question, and so it differs 
from the provisions I have considered here. And, as Mr. Treadwell 
very properly pointed out to the Court, in such cases, too, the Legislature 
35 had earlier intervened more than twenty years ago and provided that 
the continuing penalty should not extend over a period of more than 
one year. The very fact of that provision would indicate that it is 
unlikely that the Legislature would impose a continuing penalty, such as 
it is submitted it did in the present case, which might continue for the 
40 whole of a person’s life. 

Then, London County Council v. Vfrorley(3) is subject, I think, to 
the same considerations as James v. Wyvill{4k) and Airey v. Smith(5). 

In the decision of Rumball v. Schniidt{$), the Court seemed to attach 
very considerable importance to the fact that the local body there com 
45 cerned had no power to pull down or remove a building erected contrary 
to the Building By-laws without a permit ; and for that reason it con- 
sidered that a continuing penalty was contemplated by the Bench in 
order to make the remedy effective. But that does not apply here, 
where there is the pow-er conferred by s. 371 of the Municipal Corpora- 
^50 tions Act, and, followdng on that power, the provisions in the Building 
By-law No, 112, which is most comprehensive and most effective and 
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seems to enable every reasonable course to be taken to enforce the 
duties of the local body. 

On the other hand, one finds in Marshall v. Smith(l) a decision of a 
strong Court holding that this kind of provision enacted in very similar 
circumstances did not create a continuing offence; and that" decision 
was approved and distinguished in Bumhall v. Schmidt ( 8). 

For these reasons, and seeing that the conviction was founded on the 
assumption that there was a continuing offence after the building work 
was completed, the appeal must be allowed, with £8 8s. costs, and the 
conviction quashed. 

Appeal allowed , 

Solicitors for the respondent : Treadwell , Gordon , Treadwell and 
Haggitt (Wanganui). 

/TTT Soiicitors for th e appellant: Armstrong , Barton , and Armstronq 
(Wanganui). * y 

(7) (1873) L.K. 8 C.P. 416. (8) (1882) S O.BJD. 603. 


[IN THE SUPREME COURT.] 

LOWER HUTT CITY CORPORATION v. MARTIN 
AND OTHERS. 

Wellington. 1946 


Supbeme Court, 

Johnston, J. 

Municipal Corporations— Powers—, Subdivision of Land—L 
Council to impose Conditions as to Drainage on Consent 
struction by Owner of “ All public and private drains for 
p - n ' . iro ™, th f sa f d tend "—No Power to Compt 
W Conditions imposed as to Sewage 

Municipal Corporations Act, 1933, s. 33 (4)— Lower 9 H 
and Pates Consolidation Act, 1941 (Local), s. 5. 

8m n0t ° pen t0 Test °S Reasonable, 

'ItratiJn 1 W?/ t0 Stat utor y Board— Test applicable 

Art iwTr 5 ^ n of tl1 ® Lower Hutt City Empowering anc 
Act, 1941 (Local), provides as follows 

: “ seotifftwIT 0 PN* c , onsent »g *o any subdiv 
“ hU T tred thirty-two of the Munioip 

• « uli’ fi?, 6 c ° n *tions as to the construction 1 

« water fro Jn ' ?? d P^te drains for the disposal c 
water from the said land as the Council thinks fit, ” 


October 17, November 10, 
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The Council sought to impose as a condition of its consent to a sub- 
division of the defendant’s land fronting a public road that he pay half the 
cost of a sewer-drain extension along that road for a distance of 534 ft., at a 
cost of from £130 to £150. The defendant appealed under s. 332 (3) of the 
Municipal Corporations Act, 1933, and under s. 5 of the Lower Hutt City 
Empowering and Rates Consolidation Act, 1941 (Local), against the decision 
of the Council to impose that condition. The appeal was heard by the statu- 
tory Board appointed ad hoc by the Governor-General under s. 332 of the 
Municipal Corporations Act, 1933, which allowed his appeal on the ground 
that, as the power conferred by s. 5 (1) of the Empowering Act, 1941, to impose 
conditions on owners of land as to the construction of “ public drains ” was 
inoperative in the absence of the power to compel the owner to construct a 
public-sewage drain, the condition imposed was ultra vires ; and, even if there 
were such a power, it w r as unreasonable to compel him to contribute to the con- 
struction of a public-sewage drain which would be used for carrying sewage 
from other lands as well as his own : reported Ante, p. 15. 

On motions for mandamus to command the members of the Board to 
hear and determine on its merits the said appeal, and of certiorari for the 
purpose of removing into the Supreme Court the Board’s decision. 

Held, 1. That s. 5 (1) of the Lower Hutt City Empowering and Rates 
Consolidation Act, 1941 (Local), does not call for an interpretation by the 
Supreme Court that limits its scope by reason of the fact that its exercise 
interferes with the rights of ownership ; and it cannot be submitted, as a by- 
law can, to the test of reasonableness. 

2. That, by virtue of s. 5 (2) of the statute, the right of appeal given to 
the person aggrieved by the imposition by the Council of a condition renders 
administration under s. 5 liable to the test of reasonableness having regard 
to the obligations of the Council and the rights of the appellant, in each case 
a question of fact ; and the question of ultra vires does not arise. 

3. That, as the Board had before it all relevant evidence available upon 
which to reach the decision complained of, the conclusion must be accepted 
as a bona f ide answer to the question before the Board. 

Consequently, there was no material upon which to order mandamus or 
certiorari but this decision did not amount to a declaration that the defendant 
was entitled to have the plan of the subdivision approved and registered, or 
give any expression of opinion as to the effect of the Board’s decision, or whether 
or not the Council had to approve the plan without drainage conditions of any 
kind. 


MOTIONS for writ of mandamus to command the members of a Board 
constituted under s. 332 of the Municipal Corporations Act, 1933, to 
hear and determine on its merits an appeal by one Martin against a 
decision of the plaintiff Corporation, reported Ante, p. 15, and 
5 for an order vacating the decision of the Board therein ; and, alterna- 
tively, for an order that a writ of certiorari do issue to the members 
of the said Board for the purpose of removing into the Supreme Court 
the decision of the said Board. 

The surveyor for the second defendant, Charles Martin, the owner 
10 of some 3 acres of land with a frontage to the Western Hutt Road, on 
April 10, 1945, applied to the plaintiff Council for its approval of a sub- 
divisional plan showing two lots containing approximately 21 £ perches. 
Each lot had a frontage to the road. The Works Drainage and Town- 
planning Committee of the Council on May 7 agreed to consider favour- 
15 ably the application conditional on an undertaking by Martin to provide 
half the cost of necessary drainage extension. 

On May 14, the Council's Town Clerk wrote to the surveyor advising 
him the Town-planning Committee had recommended the Council to 
approve the proposal subject to the condition that Martin pay half 
20 the cost of the drainage extension necessary, and added : ^ R would 
“ be fflad to have your acceptance of these terms.” Martin s solicitors 
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seems to enable every reasonable course to be taken to enforce the 
duties of the local body. . ■ 

On the other hand, one finds in Marshall v. Smith( 7) a decision of a 
strong Court holding that this kind of provision enacted in very similar 
circumstances did not create a continuing offence ; and that" decision 
was approved and distinguished in Bumball v. Schmidt ( 8). 

For these reasons, and seeing that the conviction was founded on the 
assumption that there was a continuing offence after the building work 
was completed, the appeal must be allowed, with £8 8s. costs, and the 
conviction quashed. 

Appeal allowed. 

Solicitors for the respondent: Treadwell , Gordon , Treadwell and 
Haggitt (Wanganui). 

/T ®°^ c * tors f° r appellant : Armstrong , Barton , and Armstronq 
(Wanganui). • y 

(7) (1873) L.R. 8 C.P. 416. (8) (1S82) S O.B.D. 603. 


[IN THE SUPREME COURT.] 

LOWER HUTT CITY CORPORATION v. MARTIN 
AND OTHERS. 

Wellington. 1946. October 17, 


Supreme Court, 

Johnston, J. 

MUn 0^l C ta^^^ P ^r^ Sm ^ n ° f Land-Local Act authorizing 

stMnV Owner IT 7,-*° «* *0 Subdivision-cJ- 

“ ' V f .J 4 ? Public and private drains for the disposal of sewaqe 

Public DrailZwht. *7 l^"~No Power to Compel Owner to construct 
^ STlf & to T Sew ^rain unreasonaUe- 
and Pais Consolidation la, 1941 (Local), i 5? V Em P owerlny 

8tatU ^lTcTAlZ^ f fT%7l ° Pe V° Test °/ Reasonableness— Right of Appeal 
"stration 1 A h nty to Statutory Board— Test applicable to Council’s A dniini- 

Act, Empowering and Rates Consolidation 

“seoti^tWh^^J’ consenting to any subdivision of land under 
“ hundred ana thirty-two of the Municipal Corporations Act, 

“Sa’cfTS.S? T ? t0 the instruction by the owners of the 

■■ SfiBS ° t ” w * s ' — • 
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The Council sought to impose as a condition of its consent to a sub- 
division of the defendant’s land fronting a public road that he pay half the 
cost of a sewer-drain extension along that road for a distance of 534 ft., at a 
cost of from £130 to £150. The defendant appealed under s. 332 (3) of the 
Municipal Corporations Act, 1933, and under s. 5 of the Lower Hutt City 
Empowering and Rates Consolidation Act, 1941 (Local), against the decision 
of the Council to impose that condition. The appeal was heard by the statu- 
tory Board appointed ad hoc by the Governor-General under s. 332 of the 
Municipal Corporations Act. 1933, which allowed his appeal on the ground 
that, as the power conferred by s. 5 (1) of the Empowering Act, 1941, to impose 
conditions on owners of land as to the construction of “ public drains ” was 
inoperative in the absence of the power to compel the owner to construct a 
public-sewage drain, the condition imposed was ultra vires ; and, even if there 
•were such a power, it was unreasonable to compel him to contribute to the con- 
struction of a public-sewage drain which would be used for carrying sewage 
from other lands as well as his own : reported Ante, p. 15. 

On motions for mandamus to command the members of the Board to 
hear and determine on its merits the said appeal, and of certiorari for the 
purpose of removing into the Supreme Court the Board’s decision, 

Held, 1. That s. 5 (1) of the Lower Hutt City Empowering and Rates 
Consolidation Act, 1941 (Local), does not call for an interpretation by the 
Supreme Court that- limits its scope by reason of the fact that its exercise 
interferes with the rights of ownership ; and it cannot be submitted, as a by- 
law can, to the test of reasonableness. 

2. That, by virtue of s. 5 (2) of the statute, the right of appeal given to 
the person aggrieved by the imposition by the Council of a condition renders 
administration under s. 5 liable to the test of reasonableness having regard 
to the obligations of the Council and the rights of the appellant, in each case 
a question of fact ; and the question of ultra vires does not arise. 

3. That, as the Board had before it all relevant evidence available upon 
which to reach the decision complained of, the conclusion must be accepted 
as a bona f ide answer to the question before the Board. 

Consequently, there was no material upon, which to order mandamus or 
certiorari ; but this decision did not amount to a declaration that the defendant 
was entitled to have the plan of the subdivision approved and registered, or 
give any expression of opinion as to the effect of the Board’s decision, or whether 
or not the Council had to approve the plan without drainage conditions of any 
kind. 

MOTIONS for writ of mandamus to command the members of a Board 
constituted under s. 332 of the Municipal Corporations Act, 1933, to 
hear and determine on its merits an appeal by one Martin against a 
decision of the plaintiff Corporation, reported Ante, p. 15, and 
5 for an order vacating the decision of the Board therein ; and, alterna- 
tively, for an order that a writ of certiorari do issue to the members 
of the said Board for the purpose of removing into the Supreme Court 
the decision of the said Board. 

The surveyor for the second defendant, Charles Martin, the owner 
10 of some 3 acres of land with a frontage to the Western Hutt Road, on 
April 10, 1945, applied to the plaintiff Council for its approval of a sub- 
divisional plan showing two lots containing approximately 21 J perches. 
Each lot had a frontage to the road. The Works Drainage and Town- 
planning Committee of the Council on May 7 agreed to consider favour- 
15 ably the application conditional on an undertaking by Martin to provide 
half the cost of necessary drainage extension. 

On May 14, the CounciFs Town Clerk wrote to the surveyor advising 
him the town-planning Committee had recommended the Council to 
approve the proposal subject to the condition that Martin ^pay half 
20 the cost of the drainage extension necessary, and added : . I would 
“ be glad to have your acceptance of these terms.” Martins solicitors 
then wrote requesting the Committee to consider the condition that 
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the right of appeal given to him under s. 332 of the Municipal Cor- 
porations Act, 1933, and s. 5 of the Lower Hutt City Empowering and 
Rates Consolidation Act, 1941 (Local), to a duly constituted Board com- jk 
prised of the above-mentioned first defendants. From the statement of 
facts agreed upon, it appeared : 

1. The existing sewer main reached a point approximately 534 ft. 

from the southern boundary of the northern lot of the sub- 
division. * 

2. The Council therefore required the appellant to pay half the cost 

of a drainage extension 534 ft. in length along the Western 
Hutt Road, which was a public street. 

3. The estimated amount of such half-cost was between £130 and 

£150 ' . 25 

4. The appellant paid rates for the land comprised in the said sub- 

division, together with adjoining land, to the Lower Hutt 
City Corporation, the amount for the current year hemp* 

£33 7s. 6d. 

Of the rates payable by Martin, some £5 per annum was assessed in «a 
relation to interest and provision for a sinking fund on certain drainage 
loans. 

The subdivisional plan before the Board showed the line of the 
drainage extension required. 

. The decision of the Board, which consisted of Mr. A. M. Goulding, o* 
Stipendiary Magistrate, Chairman, Mr. Dale, Solicitor, and Mr. Mahony, 60 
Civil Engineer, who are named in the present proceedings as the first 
defendants, was delivered in writing. 

The Board allowed the appeal, awarded Martin (second defendant 
here) £8 8s. costs against the Council, and ordered each party to pay the 
fee for its nominated member of the Board Ante , p. 15. m 

I** statement of claim, the plaintiff Corporation alleged that the 
decision of the Board was patently erroneous in law, and the Board 
wrongly refused to determine the appeal before it on its merits. It 
therefore prayed — 

L j a ) That a writ of mandamus b© issued commanding the above-mentioned 
tirst defendants as and being members of the said Board to hear and determine the 
said appeal on its merits. 

(^) For an order vacating the decision of the said Board made on December 12, 
1945. 5 

(a) That a writ of certiorari be issued addressed to the above-mentioned 50 
tirst defendants for the purpose of removing into this honourable Court the decision 
made on December 12, 1945, by the above-mentioned first defendants as members 
ot che said Board in order that the said decision may be quashed. 

( b ) For an order that the said decision he quashed on the return of the writ of 55 
certiorari without further order. 

3. The costs of and incidental to these proceedings. 
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Biss, for the plaintiff Corporation. The Board’s decision was based 
on the ground that the condition imposed by the plaintiff’s Council was 
ultra vires. The question of reasonableness was not considered on its 
merits ; and in so far as it was mentioned in the decision of the Board 
5 it was merely obiter . The condition imposed was infra vires the Council 
and was a reasonable one : Flower v. Ebhw Vale Steel , Iron, and Coat 
Co., Ltd.( 1), Ahel v. Clark(2), Stibbe v. Stibbe( 3), and Sharp v. Wake- 
field(4) . 

Kennard , for the defendant, Martin. The Court will not question 
10 by mandamus the honest decision of a tribunal in matters within its 
jurisdiction ; and, on any ground, mandamus will not lie here : 9 Hals - 
bun/s Laws of England, 2nd Ed. 767, para. 1300, High on Legal Remedies , 
25, Smith v. Chorley Rural Council(5), Plimmer v. Wellington Harbour 
Board (6), Colonial Bank of Australia v. Willan{ 7), Simmons v. Commis - 
15 sioner of Stamp Duties(S), The Queen v. Monmouth Corporation (9), Easson 
v. Ward( 10), and In re Roche( 11). 

The matter was within the Board’s jurisdiction, and cannot be 
examined by certiorari proceedings : Sykes v. AtMn(l2). 


Biss, in reply. 


Cur . adv. vult. 


Johnston, J. [After stating the facts, as above :] The matter now 
comes before this Court on motions for wits of mandamus or certiorari 
on the grounds of error in law and refusal to determine the appeal on 
25 its merits as set out in the prayer in the statement of claim. 

At the hearing before the Board if was contended that the Board’s 
condition that Martin pay half* the cost of the proposed drainage extension 
was — 

(a) Ultra vires the powers of the Council. 

30 (6) Unfair and unreasonable, in that (1) he should not be required to 

pay any part of the cost of the drainage extension along a 
public street ; (2) he should not be required to pay any part 
of the cost which should properly be born by the ratepayers 
as a whole, and (3) the conditions required Martin to make 
35 provision for the disposal of sewage from land other than the 

owner’s land. 

For the Council, it was contended that the condition was intra vires , 
was fair and reasonable, and in the interest of the ratepayers generally. 

The judgment of the Board deals with both main propositions. On 
4Q the contention that the condition is ultra vires the Council, it came to 
the conclusion that the Council had no power to compel an owner to 
construct a public drain. As an abstract proposition, this bare con- 
clusion may be admitted, but there are many conditions undisputably 
valid an owner cannot be compelled to carry out, and it does not answer 
45 the question what are the terms as to drainage the Council is empowered 
by statute to impose as a condition of granting approval to a sub- 
division of property within its jurisdiction. The answer is such as it 
thinks fit but subject to appeal to a special tribunal. Section 5 (1) 


(1) [1934] 2 K.B. 132. 

(2) [1940] N.Z.L.R. 147. 

(3) [1931] P. 105. 

4) [1891] A.C. 173. 

(5) [1897] 1 Q.B. 678. 

6) (1887) 7 N.Z.L.R. 264. 


(7) (1874) 5 L.R. P.C. 417. 

(8) [1942] N.Z.L.R. 330. 

(9) (1870) L.R. 5 Q.B. 251. 

(10) (1904) 7 G.L.R. 398. 

(11) (1888) 7 N.Z.L.R. 206. 

(12) [1942] N.Z.L.R. 63. 
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of the Lower Hutt City Empowering and Bates Consolidation Act 
(Local), is as follows : — 

The Council may, in consenting to any subdivision of land under sectioi 
hundred an -d thirty-two of the Municipal Corporations Act, 1933, impost 
conditions as to the construction by the owners of the land of all public and i 
drams for the disposal of sewage and storm-water from the said land as the C 
thinks fit. 

; The language, in my opinion, can bear only one meaning, and 
is that, before consenting to a subdivision of land within *' 
the Council may impose on the owner seeking its consent i 
for the construction of all public and private drains for 
sewage and stonn-water as the Council thinks fit. 1 
power ^ wide as it is because the requirements of drain 
according to the situation and individual characteristics 
division, given to a civic body responsible for the 
of its domain, does not call for an interpretation by this 
limits its scope by reason of the fact that 
rights of ownership. Prima fade the section cannot be 
a by-law can, to the test of reasonableness, and a 
the power cannot be challenged on the ground of ultra 
interference with private rights 


This statutory 
ge may vary 
of each sub- 
sanitary condition 15 
Court that 
its exercise interferes with the 
submitted, as 
bona fide exercise of 
i vires , or undue 20 

, , . •* . o There must be many cases in which 

a suburban subdivision cannot be approved without provision for proper 
drainage and where the Council is not justified in incurring the expense 
of extending its drains to provide that drainage. In such case, some 
other method of drainage must be sought, and it is not unreasonable o* 
o suppose a solution of the difficulty may be found in each party con- 
tributing to the cost. _ It is within the power of a Council to enter into 
such agreements, and if Martin, thinking good drainage would enhance 
the value of his allotment, had agreed to contribute as suggested, it 
won d have been a valid agreement. While private rights must give on 
way to civic need, especially in relation to drainage for sewage as distinct 60 
irom the construction of streets where the requirements are standardized 

nf TVff° red *, A ri ? ht ° f a PP eal is g iven ’ h J subs. 2 of S. 5 

ot the 1941 Act if the applicant is aggrieved by the imposition of a con- 

ctitron. Thereby administration under s. 5, not s. 5 itself, becomes liable q* 

to the test of reasonableness. The question of ultra vires does not 
arise. 

The Board to hear the appeal is appointed by the Governor-General, 
and consists of a Magistrate, a nominee of the Council, and a nominee 
ot the .aggrieved applicant. Bor it, the question is whether the condition m 
appealed for is reasonable having regard to the obligations of the Council 
and. the rights of an aggrieved owner. In each ease it is a question of 
. If condition is such that the applicant has no right to perform 
it, it is obviously unreasonable if other arrangements not prejudicial 
to the civic interest are possible. ^ 

In this case, there is nothing to prevent the applicant, Martin, per- 
ormmg the condition imposed, which consists of a money contribution 
f, he 7f tS t0 I P 6 sole question is whether it is reasonable he should be 
asked to contribute to the extent demanded or whether the Council 

°L agree t0 S ? me leSS ex P ensive but sufficiently satisfactory m 
® ? ?! drainage. In the case of an appeal against refusal to approve 50 

- tlie appeal Board can approve a substituted plan of sub- 
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The plaintiff Council contends the Board’s decision rested solely on 
the ground that the condition was ultra vires, and the question of reason- 
ableness was not considered on its merits, and, so far as the Board, 
expressed its opinion on this question, it was obiter. But the judgment, 
after declaring in its opinion the condition was ultra vires , proceeded : 

There appears yet another reason why the condition is bad. The subsection 
in question empowers the Council to impose conditions as to the construction of 
“drains for the disposal of sewage . . . from the said land.” In our view, 

it is unreasonable even if there were power to compel Martin to contribute to the 
construction of 534 ft. of public -sewage drain when the drain would obviously be 
used for carrying sewage from other lands as well as his. 

The appeal is allowed and the Board awards the appellant £8 8s. costs against 
the respondent Council — each party to pay the fee of its nominated member of the 
Board which is fixed at £5 5s,(l). 

I cannot regard this as obiter only. It is in terms the Board’s answer 
to the question it was set up to answer. There is no suggestion the Board 
had not before it all relevant evidence available upon which to reach 
their answer. In my opinion, considering the Council had a representative 
on the Board, and the fact that the Council itself advised that Martin 
should canvass other owners for contributions, more detailed reasons 
were not essential, and the conclusion must be accepted as a bona fide 
answer to the question before the Board. Upholding the Board’s decision 
does not amount to a declaration that the defendant is entitled to have 
the plan approved and registered. I express no opinion on the effect 
of the Board’s decision or whether or not the Council must now approve 
the plan without drainage conditions of any kind. Those questions are 
not before me, and may be the subject of further proceedings. 

The motions are dismissed and judgment in the action given for 
defendants with costs and disbursements. 

Motions dismissed . 

Solicitors for the plaintiff : Bunny and Gillespie (Wellington). 

Solicitors for the defendants : Luckie , Wiren, and Kennard (Wel- 
lington). 

(I) ante , 15, 18. 


[IK THE MAGISTRATES’ COURT.] 

TRANSPORT DEPARTMENT v. TROUT. 

1946. July 13, August 9, before Mr. A. M. Gouldikg, S.M., at Levin. 

Motor -vehicles — Motor -driver's License — Holder of License issued by one 
Local Authority obtaining another License from mother Local 
Authority — Whether an Offence — Motor -vehicles Act , 1924, s. 21 (1). 

Section 21 of the Motor-vehicles Act, 1924, aims at pre- 
venting the issue of motor-driver’s licenses by different local 
authorities when a motorist already has a license ; but it does not 
declare that obtaining such a license while holding another motor- 
driver’s license is an offence, and it prescribes no penalty. 

Police v, Mahon&y (No. 2) ( (1945) 4 M.C.D. 175) applied. 
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INFORMATION charging the defendant with obtaining a driver’s 
license from the Wellington City Council while still the holder of a 
driver’s license obtained from the Levin Borough Council, in breach of 
s. 21 (1) of the Motor-vehicles Act, 1924. 

It appeared that the defendant was, in fact, the holder of a car- 
driver’s license which he obtained from the Levin Borough Council 
on September 6, 1945. He was anxious to obtain a truck-driver’s 
license, but the Transport Officers in the Levin District required him to 
go through a test before they would issue him with one. The defendant 
apparently felt that this was unreasonable, he being an experienced army 
driver. He then approached the Wellington City Council and he was 
issued with both a ear-driver’s license and a heavy-vehicle license. 

Inspector Peters , for the Transport Department. 

N. Thomson , for the defendant. 

Cur. adv. milt. 


Goulding, S.M. Section 21 (1) of the Motor- vehicles Act is 


follows 


21. (1) Any local authority may, on payment of a fee of five 
“ shillings, issue a motor-driver’s license to any person, not being in 
“ any ease under the age of fifteen years, who satisfies the local authority 
“ that he is qualified to be the holder of a motor-driver’s license. The 
“holder of a motor-driver’s license shall not be qualified to obtain 
“ another such license while the license so held by him is in force.” 

The section does not declare that it is an offence to obtain a motor- 
driver’s license whilst holding another motor-driver’s license. The.' 
Inspector relied upon s. 22 (5) in support of his contentions that it wars an. 
offence. Section 22 has, .in my opinion, no bearing on the question. 
That section empowers the Court to endorse licenses or impose disquali- 
fication when persons are convicted of offences under the Act. Sub- 
section (5) of the section makes it an offence when such disqualification, 
is in existence to apply for or obtain a license in face of the disqualifica- 
tion. 

I agree with Mr. Thomson that since the legislation has failed to 
create an offence under s. 21 the present prosecution cannot succeed.. 
I have no doubt that it was intended to .create an offence, but the section 
has not done so. I adopt the views expressed by Paterson , S.M.,. in 
Police v. Mahoney (No. 2) ( (1945) 4 M.C.D. 175.), which was a prosecution 
under the Printers and Newspapers Registration Act, 1908, Mr. Paterson 
had occasion to consider whether a certain section made it an offence 
not to deposit certain affidavits with the Registrar of the Supreme Court 
in connection with a change of name of the printer and publisher of a 
newspaper. The learned Magistrate says, after setting out the section : 
“ This section, it w r ill be noted, prescribes the formalities to be carried 
“ out where a person desires to publish a newspaper or where any change 
“ is made in any registered newspaper. It prescribes a positive duty 
“and contains no prohibition or sanction for its enforcement.” 

That appears to me to be the position here. The section aims at 
preventing the issue of licenses by different local authorities when a 
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motorist has already got a license, but it does not declare that obtaining 
such a license is an offence, nor does it prescribe any penalty. 

Nor can I find in the Act any section such as one commonly finds, 
which declares that the breach of any provision of this Act, shall consti- 
tute an offence. 

I therefore dismiss the information. 

Information dismissed . 

Solicitors for the defendant : Harper, Atrnore, and Thomson (Levin). 


[in the compensation court.] 

SMITH v. UNION STEAM SHIP COMPANY OF 
NEW ZEALAND, LIMITED. 


Compensation Court. Auckland. 1945. October 25, December 12. 
Ongley, J . 

.Workers' Compensation — • Liability for Compensation — Order ending Weekly Pay- 
ments without Qualification — Subsequent Claim for Compensation for 1 er ruina- 
tion of Payments- — Whether such Action maintainable- — Workers' Compensation 
Act , 1922 , s. 29. 

An order, by consent made without qualification by the Court under s. 29 
of the Workers’ Compensation Act, 1922, terminating “ the weekly payments 
“ of compensation heretofore payable ” in respect of an accident , covers all 
incapacity resulting from such accident, including a fresh type of disability 
arising out of that accident but developing subsequently to the order. 

Nicholson v. Piper [l) and Logie v. Union Steam Ship Co., Ltd. [2), 
referred to. 

(1) [1907] A.C. 215, 220 ; 9 W.C.C. 123. (2) [1945] N.Z.L.R. 3S8. 

ACTION claiming compensation under the Workers’ Compensation 
Act, 1922, in respect of an accident arising out of and in the course of 
the plaintiff’s employment on March 20, 1945. 

0.0 March 20, 1945, plaintiff was injured by accident arising out oi 
.f> and in the course of his employment with defendant company and was 
put on compensation. On April 27, 1945, the defendant company 
filed an application under s. 29 of the Workers Compensation Act, 192-i, 
for an order 4; reviewing an agreement for weekly compensation hitherto 
“ subsisting between the Union Steam Ship Company of New Zealand, 
10 “Limited, and the above-named, A. J. Smith.” The application came 
on for hearing before O ’Keg an, J., on May 15, 1945. His Honour 
minuted the application as follows : — 

Settled by agreement of counsel on payment of compensation at £4 Ks. pei 
week as from the date of the accident till Wednesday, the 9th May, plus medic a. 
15 expenses £1, costs £2 2s. 

An order was then sealed as follows : 

Upon reading the notice of motion filed herein on the 27th day of April, 1945, 
and the affidavit of Robert Elder Watson filed in support thereof and upon hearing 
Mr. C. A. Hamer of counsel for the above-named applicant Union oteam bhij 
*20 Company of New Zealand Limited and Mr. A. M. Finlay of counsel for ^ above- 
named respondent A. J. Smith s By consent it is ordered by the Court that the 
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weekly payments of compensation heretofore payable by the applicant to the 
respondent be terminated upon the payment by the applicant to the respondent 
of compensation at the rate of £4 10s. per week from the date of his accident — - 
namely, the 20th day of March, 1945, to the 9th day of May, 1945 — and the further 
sum of £1 for medical expenses : And it is further ordered that the applicant do 
pay to the respondent the sum of £2 2s. for costs. 

The motion, the affidavit in support, and the order were intituled 
In the matter of section 29 of the Workers’ Compensation Act, 1922.” 
The application was an application under s. 29 of the Act and not an 
application under s. 62 of the Statutes Amendment Act, 1938, and the 
order likewise an order under s. 29 and not under s. 62. 

On September 11, 1945, plaintiff issued a writ claiming compensa- 
tion in respect of the accident of March 20, 1945. The basis of the 
claim was that plaintiff developed sciatica very shortly after the making 
of the order terminating compensation. 

A. M. Finlay , for the plaintiff. The proposition stated in Macdonald's 
Workers' Compensation in New Zealand , 2nd Ed. 453, para. 906, goes 
too far as regards the ceasing of the employer’s liability, in view of s. 29 
of the Workers’ Compensation Act, 1922. Nicholson v. Piper (1) and 
Williams v. Crawshay Bros. (Cyfathfa), Ltd. (2), are distinguishable, 
as a different kind of disability might spring from the same source, 
and give a right to compensation even though payments in respect 
of the first disability may have been correctly terminated, as here. The 
order made by consent of the parties and the matter sought to be 
proved in the present claim were not in issue or before the Court at any 
time * consequently, the order is not res judicata : 13 Halsbury' $ Laws 
of England, 2nd Ed. 443, para. 498. 

Hamer , for the defendant company. The order was made in terms 
of s. 29 of the Workers’ Compensation Act, 1922 ; it was not made under 
s. 62^ of the Statutes Amendment Act, 1938 ; and, as it was made without 
qualification, it was an ending of the claim : Macdonald's Workers' 
Compensation in New Zealand , 2nd Ed. 453, para, 906, and Nicholson 
v. Piper ( 3). The order is an order of a Court of competent jurisdiction 
within s. 62 (1) (d) ; but it is not an order of the kind contemplated 
by s. 62 (3) ; and there was no qualification, such as suspension, as could 
have been made under s. 29 of the principal Act : Macdonald' s Workers' 
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on the way to recovery : Macdonald's Workers' Compensation in New 
Zealayid, 2nd Ed. 431, para. 854 (5). 

Cur. adv. vult. 

Ongley, J. The initial question for the Court is whether the order 
5 of May 15, 1945, terminating the liability for compensation in respect 
of the accident, bars the present claim. 

The case for the plaintiff is that a fresh type of disability developed 
after the termination of payments by the Court, and that a claim for that 
fresh type of disability is not barred by the order. In support of his 
10 contention plaintiffs counsel submits that the statement in Macdonald 9 s 
Workers' Compensation in New Zealand , 2nd Ed. 453, para. 906, goes 
too far in that it says the liability of the employer ceases. The para- 
graph is as follows : — 

906. Ending of payments.— -If the Court- makes an order ending the weekly 
15 payments without qualification, the liability of the employer ceases and a subse- 
quent application to review by the worker cannot be entertained. 

He also points out that Nicholson v. Piper ( 1) is the main case on which 
that statement is based, and that it is a decision under the Imperial Act 
which differs from s. 29 of our Act in that the Imperial Act contains no 
20 express power to suspend payment altogether and that in Nicholson's 
case the application failed because it was an application for review and 
increase of weekly payment, but, the weekly payment having been 
ended by an award, there was nothing to review or increase. He 
accordingly submits that Nicholson v. Piper is not in point, and that 
25 this Court can disregard the order of May 15, 1945, terminating pay- 
ment, because the disability now claimed for is a fresh type of disability 
and is not the type of disability in respect of which the order was made. 
The point for the Court is whether the payment terminated by the order 
was for all incapacity resulting from the accident, or only for incapacity 
30 resulting from a particular type of disability from the accident — i.e. T 
whether the order was in effect limited so as not to include a fresh type 
of disability subsequently developing, in this case sciatica. I have 
accordingly to interpret the order. 

The order is a consent order by which 4i it is ordered that the weekly 
35 44 payments heretofore payable by the applicant to the respondent be 
44 terminated.” What then were 44 the. weekly payments heretofore 
44 payable” because whatever they were they were terminated by the 
order l Section 5 (I) of the Workers’ Compensation Act, 1922, is the 
section by which provision is made for payment of compensation to a 
40 worker, and in regard to weekly payment it provides that where in- 
capacity results from the injury the compensation payable shall be a 
weekly payment during the period of his incapacity. That is what the 
plaintiff was entitled to by statute at the date of the order, unless his 
rights had been in some way lessened or limited. It is not suggested 
45 that his rights had been lessened or limited either by the agreement on 
which the terminating order was based or in any other way. It appears, 
therefore, that at the date of the order plaintiff was entitled to a weekly 
payment of compensation during the period of incapacity resulting from 
the injury regardless of whether the incapacity resulted by way of sciatica 
«a or otherwise, provided it resulted from the injury, and that plaintiff 
U had been entitled to that weekly payment from the date of the in 
capacity resulting from the injury. It is that weekly payment or the 
right to that weekly payment that the order refers to as 44 the weekly 
(1) [1907] A.C. 215 ; 9 W.C.C. 123. 
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“ payments of compensation heretofore payable,” and it is those 
weekly payments that the order terminated — i.e. } the weekly payments 
the plaintiff was entitled to during the period of his incapacity resulting 
from the accident. There is nothing on which I can hold that in- 
capacity of a different type developing after the order was excluded 5 
from the order, and I must hold that the order of May 35, 1945, covers 
all incapacity resulting from the accident of March 20, 1945. 

It was suggested during the argument that in view of Logie v. Union 
Steam ■ Ship Co., Ltd. (2), there was not in this case an agreement giving 
the Court jurisdiction to make the order terminating payments(3). M> 
I have accordingly considered whether I can treat the present action 
as including an application to set aside the order and can amend the 
claim by adding a prayer that the order be set aside. If that could be 
done, I am still without any grounds or evidence on which I could set 
the order aside. I accordingly hold that the order of this Court of 15 
May 15, 1945, terminating payment of compensation in respect of the 
accident of March 20, 1945, bars this action. 

In view of the opinion I have formed on this initial point, I have not 
considered the other matters involved in the action. It may be that 
proceedings will be taken to set aside the order of May 15, 1945, and so 20 
permit the matters in dispute to be dealt with on the facts. I express 
no opinion on whether the order can or cannot be set aside. Judgment 
for defendant. Leave reserved for defendant to apply for costs. 

Judgment for the defendant. 

Solicitor for the plaintiff : A. M. Finlay (Auckland). 

Solicitors for the defendant : Russell, McVeagh , and Co. (Auckland). 

(2) [1945] N.Z. L.R. 388. (3) Ibid., 396, 397. 
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deemed to be a separate rate, it should accordingly have been 
demanded and recovered in the manner prescribed by s. 61 of the 
Rating Act, 1925. 

Sembh, Such a charge may be the subject of the penalty 
which may be imposed in respect of non-payment of rates and special 
charge by the Rating Act, 1925. 


ACTION in which, by its statement of claim, the plaintiff Borough 
sued the defendant and claimed to recover the sum of £4, being the 
amount due and owing by the defendant to the plaintiff for services 
supplied — namely, rubbish removal — particulars whereof had been 
supplied to the defendant. The plaint- note merely claimed £4, and 
requested the issue of a summons. A number of similar claims against 
different persons — some owners, and some both owners and occupiers, 
of different premises in the borough — had been issued through the Court, 
and it was agreed that the decision in one case would determine whether 
all or any of the claims could succeed. 

The Council undertook through contractors the removal of rubbish 
and refuse from various trade premises. On July 11, 1945, the CounciPs 
Public Services Committee recommended the imposition of a charge of 
£2 per annum against certain trade occupiers and £1 against other trade 
occupiers, and compiled a list fixing the charge for each particular 
occupier. The names of the defendant and the others against whom 
claims are now made were upon that list. That resolution was confirmed 
by the Council on July 18, 1945. A circular was prepared and sent 
advising occupiers of the days of the week when rubbish collection would 
be made. 


The various occupiers were debited with the particular charge 
against them in the CounciPs debit-note book, and debit-notes were 
duly sent to each of the defendants against whom claims were now made. 
The amounts debited not having been paid, the CounciPs solicitor wrote 
to the defendant and others on June 4, 1946, informing them that, unless 
the particular sum due in each case was paid not later than fourteen days 
after receipt of the letter, proceedings would be taken for recovery of the 
amount. Hence the present claim. 

The Town Clerk could not say whether or not the contractors had 
actually removed rubbish for the defendant. All he could say was 
that the service was available, and that, if rubbish was put out for collec- 
tion, it should have been collected. 


Parkin , for the plaintiff. 
Macandrew , for the defendant. 


Cur. adv. vuli . 


Gouldi^g, S.M. [After stating the facts, as above :] The defence 
raises the contention that the charge made by the Council is governed 
by s. 90 of the Municipal Corporations Act, 1933 ; and its recovery is 
governed by the provisions of the Rating Act, 1925 ; that the provisions 
of the latter Act with regard to recovery of rates have not been com- 
plied with ; and that, therefore, the plaintiff cannot succeed. If this 
defence fails, it is agreed that parties are to be heard further upon the 
question as to whether the Council has in fact given service for the charge 
it claims. 
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Under s. 90 of the Municipal Corporations Act, 1933, where a Couneil 
•contracts for the removal of refuse, it may in the first place levy a separate 
rate to cover the estimated expenditure. But, by subs. 2 of the same 
section, it is provided : — 

1 “In lieu of making and levying any such rate the Council may 
“ levy a uniform annual fee : 

,■ Provided that any such annual fee in respect of the cleansin g 

... “of closets or privies may be a uniform annual fee for each pan in 
. “ such closets or privies : 

“ Provided further that in any case where, in the opinion of the 
1 “ Council, the refuse from any land or building is principally trade- 
“ refuse or is excessive in quantity the Council may, if it thinks fit, 

■ “ in lieu of levying such rate or levying such uniform annual fee, 
“ make a reasonable charge for the removal of such refuse, or may 
• “ require the owner or occupier of the land or building to have the 
“same removed regularly at his own cost, or, in addition to such 
, ' “ rate or uniform annual fee, may make a reasonable charge for the 
“ removal of rubbish in excess of a prescribed amount.” 


the second proviso to subs. 2 of the section. It has neither levied a 
uniform annual fee nor has it levied a separate rate. It has “ made a 
“ reasonable charge for removal of refuse,” that charge differing in 
amount for different owners or occupiers. The section does not speak of 
the charge as an annual charge, but I think that is what is intended. 
Thereupon subs. 3 comes into play and declares that the above charge is 
“ deemed to be a separate rate.” 

I agree with the contention of counsel for the plaintiff that the 
effect of subs. 3 of s. 90 is to give the protection of a separate rate to 
charges imposed under s. 90 (2), and that the levies and charges which a 
council can impose thereunder need not be imposed with the formalities 
necessary for imposing rates as separate rates. 

But does that justify the recovery of the charge otherwise than in 
the manner laid down by the Rating Act ? I do not think it does. 

By s. 99 of the Municipal Corporations Act, 1933, the provisions 
of the Rating Act apply to all rates made under the Act. 

• While the charge fixed for collection of rates is not, I think, strictly 
speaking a rate, it is “ deemed to be a separate rate ” under s. 90 (3). 
If, as counsel for the plaintiff argues, and I agree with him, that gives 
.the charge the same protection as a separate rate, it is difficult to escape 
. the conclusion that it should be demanded and recovered in the manner 
laid down by the Rating Act. Section 61 of that Act prescribes that a 
demand for rates is to be made in the form set but as No. 8 in the First 
Schedule to the Act; or “ to the like effect.” An examination of the 
section and the form leads to the conclusion that the demand should 
purport to be signed by a person duly appointed to collect rates. The 
demand should also fix the time when the rate is payable and the place 
for payment. 
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The debit notes sent to the defendant and others in the cases now 
before the Court do not purport to be signed by any officer of the 
Council, nor do they fix any time or place for payment. 

Section 65 of the Rating Act, 1925, provides that, if any person 
fails for fourteen days after demand to pay any rate, the local authority 
may recover it through the Court. 

A consideration of the provisions in the Municipal Corporations Act, 
1933, for the levying of separate rates and special charges also supports 
the view that such rates and charges are to be recovered in the manner, 
provided by the Rating Act. With regard to water rates, s. 88 provides 
that all water rates or charges shall be deemed separate rates, and I 
think such rates and charges may be the subject of the penalty which 
can be imposed in respect of non-payment of rates under the Rating 
Act. ~ ~ 

I therefore think that the plaintiff, the Council, cannot succeed 
in the present action for recovery of these charges, and it is unnecessary 
for me to hear counsel upon other matters raised. 

Judgment for the defendant with costs. 

Judgment for the defendant company. 

Solicitors for the plaintiff borough : Mazengarb , Hay. and Macalister 
(Wellington). 

Solicitors for the defendant company : Fell , Putnam , and Mac 
andrew (Wellington). 
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[in the court of appeal.] 

MINISTER OP LANDS v. MAPERA MAKU ERIHANA. 


Native Land classified as receiving or likely to receive Direct Benefit from 
Execution of Drainage Works — Native Owner not Appealing against Classifica- 
tion or Applying to Minister to amend Classification List — On failure of payment 
of Rates , Application made for Charging-order — Remission of Rates sought on 
Ground that Circumstances constituted “ Special circumstances arising from 
Hardship "—-Whether Classification , if, in fact , in Wrong Class , could consti- 
tute “ Hardship ” — Discretion of Native Land Court as to what constitutes 

“ Special circumstances ” — Swamp Drainage Amendment Act , 1928, ss. 2, 3 

Rating Act, 1925 , s. 108 (3) (4) (0). 

The Native Land Court, in considering an application for remission of 
rates under s. 108 (6) of the Rating Act, 1925, must a.ecept the validity of the 
rate which it has power to remit, and the effect of the classification upon which 
the rate is based cannot constitute “ special circumstances arising from 
“ hardship ” within the meaning of the subsection. 

Attorney-General v. De Keysets Royal Hotel , Ltd.(l), applied. 

So held by the Court of Appeal, allowing an appeal from the judgment of 
Finlay , J. ([1946] N.Z.L.R. 356), by varying the answer made in the Court 
below to the question put in the originating summons, in the manner following ; 
That the Native Land Court has no power under s. 108 (6) of the Rating Act, 
1925, to remit any rates to the plaintiff upon the basis or finding by it that the 
benefit received by her land is other than that settled by an existing classifica- 
tion under the Swamp Drainage Act, 1915, as amended by the Swamp Drainage 
Amendment Act, 1928. 

Julius v. Oxford {Bishop) (2) referred to. 

Observations by Fair and Callan, JX, as to objection to the Supreme Court 
considering matters on originating summonses when specific facts relating to 
a particular class to be affected by it have not been put before it. 

Appeal from the judgment of Finlay, J., [1946] N.Z.L.R. 356, allowed 
and answer varied as above. 

(1) [1920] A.C. 508. (2) (1880) 5 App. Cas. 214. 

APPEAL from the whole of the judgment or order of Mr. Justice Finlay, 
reported [1946] N.Z.L.R. 356, upon the ground that such judgment or 
order is erroneous in point of law. 

The facts sufficiently appear from the judgment appealed from. 

A. E. Currie, for the appellant. The question turns on the interpre- 
tation of s. 108 (6) of the Rating Act, 1925. The land is part of an 
area of Native land known as the Pukekawa Drainage area, which was 
classified for rating purposes in accordance with s. 3 of the Swamp 
Drainage Amendment Act, 1928 ; and s. 3 (4) gives the right of appeal 
to a Magistrate against the classification : cf. Land Drainage Act, 1908, 
s. 33 ; Land Drainage Amendment Act, 1913, s. 3 ; River Boards Amend- 
ment Act, 1913, s. 96 ; Soil Conservation and Rivers Control Act, 1941, 
ss. 101, 102 ; and the Water Supply Act, 1908, ss. 34, 35. Recovery of 
the rates in question is controlled by Part II of the Rating Act, 1925 
and in particular by s. 108. 

The Court below wrongly applied the term 
word is used in s. 108 (6) of the Rating Act. m 


hardship ” as that 
A judicial disere- 
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tion such as is conferred by s. 108 (6) is not to be used so as to defeat 
the exercise of discretion by another judicial or semi- judicial functionary 
acting within his powers. This is supported by two lines of authority. 
The first relates to the discretion of Justices as conferred in New Zealand 
by s. 92 of the' Justices of the Peace Act, 1927, and by the corresponding 
section in English statutes : see Banton v. Davies( 1), Phillips v. Evans{ 2), 
and Nishet v. Lloyd( 3). The second line of authority deals with the 


[To Call an, J.] The form in which the question was put to the 
Court reserves the question of the classification of the land. The case 
was a hypothetical one for a declaration under the Declaratory Judg- 
ments Act, 1908. In this case, the amount of hypothesis is the minimum, 
15 as the land has been classified and the Native Land Court had been asked 
to make a charging-order for the rates. The only hypothetical matter 
was whether, in the opinion of the Native Land Court, the classification 
of the land was correct. 

The principle for application here is as follows : Where there has 
20 been an appeal to a Magistrate, he has properly dealt with the matter, 
and, if he has acted in a manner unexceptionable to the Supreme Court, 
his decision is final, and there is no appeal. If any of the extraordinary 
remedies could come in on any error or lack of jurisdiction, those should 
have been used. If not, the ratepayer must be assumed to have 
25 accepted the Magistrate’s judgment. It could not have been the in- 
tention of the Legislature that a Native ratepayer could ignore the 
statutory right of appeal given him by the Swamp Drainage Amend- 
ment Act, 1928, until a charging- order is applied for, and then be able 
to apply to the Native Land Court, 

30 The words “ special circumstances arising ” govern both the words 
“hardship” and “ indigency ” ; the terms are not identical, though 
they may overlap. Though the Native Land Court might find hardship 
notwithstanding a correct classification, it cannot find that a classifica- 
tion properly made is itself a hardship. A rating authority, rating on 
35 the annual value, has to budget at the beginning of each rating year, 
and, if the rating is to depend on the reopening of assessments on the 
ground of hardship when the ratepayer has not appealed to the Magis- 
trate, the position of rating authorities will be rendered considerably 
more difficult. A construction of s. 108 (6) of the Rating Act, 1925, 
40 which will increase uncertainty as to rating by local authorities that have 
to budget in respect of their rates, is to be regarded as less desirable than 
one that avoids that consequence. 

Bate , for the respondent. The judgment appealed from is right in so 
far as it answers the question posed by the originating summons, and the 
45 appeal should be dismissed. Only part of the question was answered, 
as argument was not addressed to the point as to lands receiving a partial 
benefit from the construction of drainage works, or a benefit less than 
other lands in the same classification, which may constitute hardship 
giving rise to special circumstances in which the Native Land Court 
50 may remit the rate wholly or in part. 

(1) (1891) 17 Cox C.C. 469. (4) (1880) 5 Ex. D. 307. 

(2) [1896] 1 Q.B. 305. (5) [1891] 2 Q.B. 194, 197. 

(3) (1904) 68 J.P. 396. 
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In interpreting s. 108 (6) of the Rating Act, 1925, regard must be had 
to the general purpose of Part II of the Act — namely, to place Native 
land in a special class with reference to the enforcement of rates under 
the statute, which is a complete code in so far as rating is concerned, 
bection 112 of the Rating Act, 1925, expressly excludes those sections in 5 
Fart 1 or the statute which enforce the payment of rates by the sale of 
the land, and only ss. 108 and .109 of the statute apply. The result is 
that JNi ative lands may be sold for non-payment of rates only pursuant 
to tlm ehargmg-orders and the further orders that the Native Land 
I995 18 empowered to make lmder ss * 108 and 109 of the Rating Act, 10 

Section 112 should be interpreted in the light of the general purpose 
of the legislation to ensure as far as possible that Natives shall not be 
deprived of their land. Section 108 (6) is available with reference to 
au rates on h ative land where charging-orders are applied for, but this 15 
dispensing power, though available in respect of all rates, has a special 
aptness to swamp-drainage rates. These rates are levied according to 
a classification which can be, and generally is, made in anticipation of 
benefits from the proposed works. There can be a considerable margin 
error m the assumptions on which the classification is made before 20 
the works are completed or have proved their worth. There is, therefore, 
scope for hardship if the results do not justify the assumptions. There is 
onus on the owner to prove hardship, and provision for an appeal. 
ni ,i S . t0 f e interpretation of s. 108 (6) with regard to the scope and 
jm *2* 01 , statute, see Maxwell on Interpretation of Statutes, 8th 25 

Ltdtfi) ’ ^ ° tag ° Harbour Board T - Mackintosh, Cayley, Phoenix, 

A classification once made is not final regarding Native land. If 
he rate can be remitted on any ground, it cannot be final ; and, here, 

‘hwL ; be » rem u tte l under „ the dispensing power on the ground of 30 
P or „ Agency The meaning of the phrase “ hardship ” 
w f referre d to by the learned Judge(7). Section 108 (5) 
h be A C u UTt beU i? satlsf i ed that the rates are payable. Conse- 
hat are payable^ OT mdlgency may be invoked only in respect of rates 

35 

responden t did not exercise his right of anneal to 





6 N.ZX.G.R 
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Hardship is a matter of degree, and the word here is to be read dis- 
junctively with the word 44 indigence.” Therefore, a partial benefit to 
the land from the drainage works, if it is less than is received by other 
lands in the same classification, may amount to hardship. Section 
5 108 (6) gives the Native Land Court power to remit the rate in whole 
or in part. 

[Smith, J. How does the failure to take advantage of a right to 
appeal amount to 44 special circumstances ” within the meaning of 
subs. 6 ?]. 

^ The 44 special circumstances ” arising from classification here, where 
a person is not indigent but has his land attached by a charging- order 
for rates which are burdensome, are that the land may be alienated 
from the Native for non-payment. The rates were levied when the 
demand was made under s. 108 (2)— Minister of Lands v. NaHve 
Trustee (9) — and the words 44 so levied 55 in s. 108 (6) refer back to the 
rates which are the subject of a charging-order. Although there must 
be 44 special circumstances ” arising from hardship before the Native 
Land Court can exercise its dispensing power, it is necessarily a ques- 
tion of fact in each case whether or not special circumstances exist : 

20 see Inspector of Mines v. Onalcaka Iron and Steel Go., Ltd. (in Liquidation) 
(No. £)(10), and Otago Harbour Board v. Mackintosh , Cayley , Phoenix , 
Ltd.( 11). 

The appellant’s argument as to the Native Land Court’s exercising 
a discretion which would defeat the judgment of another judicial officer 

25 fails, in that the Native Land Court did not say the Magistrate would 
have given a different decision on appeal, or review his decision. If 
events falsified the Magistrate’s conclusions, the Native Land Court 
has a discretionary power to reconsider them if special circumstances 
had arisen. The lines of cases cited for the appellant have little relevancy. 

30 A. E. Currie , in reply. As to the alleged falsification of classifica- 
tion by subsequent results, see the Swamp Drainage Act, 1928, s. 3 (9) (10), 
which provides for amendment. 

Cur. adv. vult . 


O’Leary, C.J. I have read the joint judgment of Mr. Justice Fair 
35 and Mr. Justice Callan( 1). I agree with the conclusions arrived at 

by them. 

I am of opinion that s. 3 of the Swamp Drainage Amendment Act* 
1928, provides a code for the classification of the land to be rated, and, 
as was pointed out by counsel for the appellant, the provision is very 
40 similar to the provisions of analogous Acts, such as the Land Drainage 
Act, 1908, the Water Supply Act, 1908, and the Soil Conservation and 
Rivers Control Act, 1941. Each of these has provisions which are in 
effect a code providing a basis for the levying of rates on the properties 
which are subject to their provisions. 

45 Once it is accepted that there is a code, it would require an express 
and clear enactment to create an exception. 

In this case, it was contended that the second clause of s. 108 (6) 
of the Rating Act, 1925, provided such an exception, but I am of opinion 
that that contention is unsound. 

SO To invoke s. 108 (6) in the way suggested by respondent would, it 
seems to me, be such a derogation from the special terms of s. 3 as to be 

(9) (1941) 4 N.Z.L.G.R. 31. (11) (1943) 4 N.ZX.G.R. 306, 311, 323. 

(10) [1943] N.Z.L.R. 720, 726. (1) Post, p. 170, 1. 13. 
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SS ter + un -j, ustlfl £ d ' , 11 would be a review of the classification 
earned out under s. 3, whereas it seems that the only method of carrying 
out a review is that provided by the section itself. y ° 

I think that the appeal should be allowed, and that it be disposed of 
by the answer set out in the joint judgment. 1 01 5 

Smith, J This is an appeal from the judgment of Mr. Justice 

NiHw 7 hlc ; h be d : U ) f f S Ct ' that ’ if couId be established before the 
hative Land Court, (a) that the respondent’s land had been properly 
classified under one of the classifications established by s. ,f of tlie 
Swamp Drainage Amendment Act, 1928, as land likely to receive a benefit 10 

i t0 be undertaken the Poukawa drainage area 

d (6) that the land in question would, in fact, receive no benefit the 
Native Land Court could hold, under s. 108 (6) of the Rating Act 1925 

would ariSin ! fr0m hardshi P ” had ^isen which 

W0 I hat Court to remit the whole or any part of a rate levied lo 

upon the land pursuant to the classification. 1 16d 

speciafi?rmd-inn, t fn/ S iK' am f D £ ainage Amendment Act, 1928, makes 

i tiw“ _ of * he totis “ ,e to be rM 

prisim/one nr > f LandS t may a PP oint a special tribunal, com- 20 

P m After 1 flt .P. er ® ons to examine and classify the lands. 

ekht ^Wn^ la fS Catl0n 1S “ ade > the Minister must give twenty- 
iLp- * ~ e °f proportions which he proposes to appoint for 

the imposition of rates upon the several classes of land. PP 

ob&Ko" SS 3y P Z tamt ’ ‘ he “ niSte ““<*« *“ 45 

hstmide^an^sWH H US t then give P ublio notice of the classification 
inspected for a period o/tienty-onela^ ^ ^ Kst may be 

sevin^JafTT aggri6Ved b y the classification may appeal within 30 
(vif On t&f r of the twenty-one days to aXgistrate 

classification list as h^tv I 1 ® appeal ’ L the Magistrate may amend the 
asamenrWl S « Y tbmk ? re «onable. He must then sign the list 
elusive d d ’ d tlle determination of the Magistrate is final and con- 

eveif SiSLrar- ° f ?Y F i° eeading fOT tbe ^overy of rates, 35 
dlclared Ty 3/8) to Y Min f ter or b y the Magistrate is 

“ ^4- d “ duiy 

amendmSTtheSt ^Tlf § ‘ 3 make special provision for subsequent 40 
cSS mav he a^r,H?K y time to time the classifi- 

shMI hafeS untiftt byth ! Mm f er ’ but that n( > such amendment 

lj. « 

subject to anneal ll i ' stance and then render the determination 

as, » 

requires to be levied upon each class of land. 

Section 4 (1) of the Swamp Drainage Amendment Act 1928 nm 
vides that the provisions of the Rating Act, 1925, shall, so far as annlic- 
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able, extend and apply to all rates levied under the authority of the 
Swamp Drainage Amendment Act in the same manner as if the Minister 
were a local authority and the drainage area a district within the mean- 
ing of the Bating Act. 

§ Section 108 (6) of the Rating Act, 1925, which occurs in Part II of 
the Act relating especially to Native-land rating, provides as follows : — 

The Court, in dealing with any claim for rates, may, in cases where it thinks 
it necessary or expedient, transfer the liability for such rates or any part thereof 
to any other land, and may grant a charge accordingly. In special circumstances 
10 arising from hardship or indigency the Court may remit the whole or any part of 
any rate so levied, and thereupon such rates, or so much thereof as shall be so 
remitted, shall be deemed to be discharged. 

The question is whether the words cc special circumstances arising 
“ from hardship ” include the mere liability to pay a rate upon a block 
15 of Native land which has been duly classified as likely to receive a benefit 
wdien the fact is, if the Native Land Court had jurisdiction to make 
the inquiry, that the land does not receive any benefit, or only a less 
benefit than the other lands with which the block has been classified. 

In the first place, the question concerns “ special circumstances” 
20 arising from ££ hardship.” The words “ special circumstances ” are 
wide and flexible, but, in my opinion, they do not here extend to the 
mere consequences of a duly made classification. The consequence 
of that failure is merely the general consequence of the classification — 
viz., the liability to be rated in accordance with the classification list 
25 as signed by the Minister or by the Magistrate. In my opinion, that 
consequence does not constitute “ special circumstances,” though it 
may constitute in a broad sense “ hardship.” 

Secondly, I think that the Native Land Court has only jurisdiction 
under s. 108 (6) to consider “ special circumstances ” on the basis that 
it has a valid rate before it. The power of the Court is £C to remit ” 
that rate. The “special circumstances” must be viewed in the light 
of the specific authority conferred by the subsection. In my opinion, 
the language used is not apt either to express or to imply that <c special 
“ circumstances ” can include the effect of the liability to be rated 
35 arising from the due classification of the lands upon which the rate 
itself is based. 

Thirdly, I think that, when special power is given to one tribunal 
to classify lands for the purpose of making a rate, clear language is 
required to enable another tribunal or authority to investigate, the 
40 correctness of that classification for the purpose of determining whether 
or not it is correct. That power is expressly given to the Minister, 
subject to appeal, by subss. 9 and 10 of s. 3, but, in my opinion, it is 
not given by s. 108 (6). That subsection is designed to authorize the 
Native Land Court to inquire into “ special circumstances arising from 
45 £< hardship ” for the purpose of determining whether a rate should be 
remitted, but it is not designed to confer upon the Court authority to 
make an investigation which is, by s. 3 of the Swamp Drainage Amend- 
ment Act, 1928, confided to a tribunal of special competence. This is, 
indeed, only another way of stating that the Native Land Court must 
kq accept the validity of the rate which it has power to remit, and that 
the effect of the classification upon which the rate is based cannot con- 
stitute “ special circumstances arising from hardship ” within the sub- 


! ^ butterwobth’s local government reports [1947] 

hand rt the appea ?’ a \ Ki 1 agree with it- On the other 

vj . ’ tJunk tilat the* answer to the specific question asked in the 
ongmatmg summons is that the Native Land Court has no power under 
+ t , (») to i emit any rates to the respondent upon the ground that 

mt C t A? Tm ?< nder S ', 3 ° ? the Swaip Dnu^MW- « 

“ ship” ^iS. ( S^ ted Sp6Clal ClrCUmstanceS arisin § from hard- 

^J 11 ® respondent’s remedy appears to be to apply to the Minister 
• . ’ ,t P ' Curne, submitted, would be under a duty to hear and eon- 

“ d “• my “«« = ■» 

The judgment of Faie and Callan, JJ„ was delivered by 
T'aie, J. The circumstances which give rise to this litio-stinn «r» 
below ^nd iHs noTtl m *?+ gudgmmt of the learned Judge inthe Court 

15 

?o b d 

zs r:r e and ny 53? izv: 20 

leSed XdSr whether ZZlT^ ° f ^ ? he rates in question are 
matter on that basis We hav , e . therefore considered the 

we are of opinion that the NativAT re u SO n S W ? lch We proceed to state, 
upon or Srmine such C^rt has no jurisdiction to ent e ; 

allowed. questions, and that the appeal should be 

no benefit from the^ork ^ alth qu ? stl0 “ whether the land receives 
benefit, receives less than that ^ ml+Vf' ** aS reeeivin S the highest 
difficult question of fee? tt’ 01lly a quest,on of ^ct, but a 

although equally intelligent eYnpr / 686 Questions, different persons, 
arrive at different conclusions P T| t: and reasonable > ma y honestly 35 
call for expert knowledge sU 3 ?‘ P J , 5 ® questions that ordinarily 
persons chLged with their defend S ?° d Judgment on th e part of the 

provisions of s. 3 of the si mn TV,- 1106 * ^ a PP ears dear from the 

determination of fee d ^ A P® ndment Act > 1928 , that the 40 

to such p.»o» f’S™ 1 ' m ““ ?"* F‘*“ 

that classification. f L ds may ap P omt under s. 3 to make 

upon him th^dut^of d^temMng 6 ^^ 6 ’ theM ™* ter has imposed 
each of the three classes of fend w Proportion °f *he total rates 45 

he to give LtT 4 tX’ noVeTf the If 
he proposes to allot to each class and bffei pe ! tlVe Proportions 
consider all written obieetfeno J • j ,°re apportioning them, to 
Subsection 3 provides eeived by him within that period. 

Mimster^ho^sha^ U^^ atX^au ^ 11 W' sefc / ort! l “ a list to be signed by the 50 
and of the place where the olassiflo^lon^lS “ of Ossification to be given, 

,wm *™ r '*"»> *r ^ as 

(2) (1880) 5 App. Cas. 214* 
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venieni route to the drainage area), and of the right of appeal hereinafter con- 
ferred. 

Subsection 4 provides : — 

^ Any person aggrieved by such classification may appeal against the same on 
O the ground that the land of the appellant or any other land in the drainage area 
has not been fairly classified in accordance with the benefit received or likely to be 
received from the construction of the works aforesaid, or has not been classified. 

The notice of appeal has to be given within seven days after the 
expiration of twenty-one days and a copy lodged in the Head Office of 
10 the Lands Department, Wellington, within the same period. Appeals 
are heard by Magistrates, not less than fourteen days’ notice being 
given the Minister and the appellant. It is provided by subs. 7 that 
the determination by the Magistrate shall be final and conclusive. 

The appeal provided under subss. 4, 5, 6, and 7 safeguards the owners 
15 of the land against any erroneous classification by the officers appointed 
by the Minister. The Magistrate obviously constitutes an impartial 
tribunal qualified by his training and daily experience to determine 
such a controversy, and his decision on the questions is specifically 
made final and conclusive. There seems no reason for supposing that 
20 either the persons appointed by the Minister in the first place to make 
the classification, or the Magistrate, will do other than honestly and 
competently carry out the duties entrusted to them. The procedure 
seems to provide amply sufficient protection to the owners of the lands 
affected against an unfair classification. 

25 But there is a further protection available, which, although not 
designed to review the original classification, may probably be availed 
of in anomalous cases or proved mistake for that purpose, at least after 
the first year. Subsection 9 provides that the classification list may 
from time to time be amended by the Minister and the provisions relating 
30 to appeals shall apply to every such amendment to the list. Although 
the provisions indicate that this primarily contemplates increasing the 
burden of rates, or possibly meeting a change in the physical circum- 
stances affecting the land, it is available also to enable him to reduce 
the rates. 

35 Clearly, this section was intended to provide a code for the classifica- 
tion of land for drainage rates, and prima facie there is the strongest 
presumption that such a method of review of the classification is the 
sole method by which it should foe able to be altered or held inoperative. 
Somewhat similar provisions exist with regard to all rates, and the 
40 conclusiveness of the rate-book upon a ratepayer not objecting to a valua- 
tion for rate purposes within a time allowed by the statute for that 
purpose is enacted for the same general purpose. All such provisions 
are intended to ensure stability in the finance of local bodies and security 
to the persons from whom they have borrowed large sums of money. 

45 The general principle, that where a special method of procedure 
and a specific law is enacted it must be deemed to be intended to pro- 
vide a code replacing existing general provisions, appears from the 
decision in Attorney -General v. De Keysets Royal Hotel, Ltd.( I). It 
seems clear, therefore, that s. 3 is a code relating to classification for 
50 drainage rates and, as we have said, provides in fact a comprehensive 
and exclusive code. If the Legislature had intended to make any 
exception to it, one would expect to find it clearly stated in the section 
itself. But there is not the slightest indication that Native lands were 

(1) [1920] A.C. 508, 525, 538, 554, 570. 


* 
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intended to be outside its scope, or that they were to have an 
privileges in relation to this matter. 

It is suggested that the second clause of s. 108 (6) of the Rs 
makes an exception in favour of the Native lands for special 
Reference was made during the argument to the generally 
fact that the Maori people have not yet acquired, in general i 
like methods in the management of their money or lands to t 
extent as the pakeha, and it was suggested that this may ha 
a reason for that subsection affording them a protection avail 
own weaknesses in this respect. As we have said, if that had 
intention, it would have been found as an exception to s. 3. Th 
man would, in drafting a code of this kind, one would think ha- 
such reference to the exception that was meant to be part of t] 
This not having been done, the maxim Generalia specialibus non 
applies with great force to s. 3. 

Whether it is “hardship ” within the meaning of s. 108 (6 
Rating Act, 19-5, to be compellable to pay rates for works fror 
no benefit is received ; and, if so, whether it is “ hardship ” t 
that situation notwithstanding a failure to make use of means p 
by the law for seeking extrication from that situation, are qi 
which do not here arise. They do not arise because it is not pem 

nJZ 8 T & »J "r °Tf 0i * f 1 Hst remains 111 force > unamended, 
t m nc J. Court J° entertain any suggestion that the respon 
in this situation. The classifaction list says she is not. 1 
Inis does not mean that there may not be “ hardship ” pro 
consideration by the Native Land Court even in respect to 

indigent in' the ^ a ft— is “ difficult circumstances, althou 
indigent in the sense of having no property, if his crop entirely f 

, 1 J lness or incapacity and is unable to obtain male v 
n to epidemic, or has serious loss by exceptional floods oi 

section^’ h6Se might W6li pr ° vide instances contemplated 1 

This very discussion illustrates the objections to this Hour 
sidering matters on originating summonses wli P n +.h a c,vwJ.;en 
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liie provisions of the Annual Holidays Act, 1944, are mandatory, 
and cannot be varied by an agreement between an employer and 
his worker except so far as the statute specifically authorizes a 
variation ; and any agreement which does not comply strictly with 
the provisions of the statute is, by virtue of s. 9 (1), void and of no 
effect, so far as it purports to take away from a worker anything 
to which the statute entitles him. 

T., a factory proprietor, decided that all his employees should 
be given two holiday periods in each year — namely, from December 
22, 1945, to January 6, 1946 (both days inclusive), and from April 
19, 1946, to April 28, 1946 (both days inclusive). No objection 
was taken to this course by any employee ; and the factory was 
closed down for the two periods. One M. worked in the factory 
from July 15, 1945, to May 15, 1946. On the termination of his 
employment on the latter day, he received no payment by way of 
holiday pay. 

On a claim for a penalty based on an alleged breach by T. of 
the Annual Holidays Act, 1944, by not making a payment for annual 
holida}r pay to M. on the termination of his employment, 

Held, 1. That the effect of the proviso to s. 3 (3) of the Annual 
Holidays Act, 1944, is that (a) an annual holiday may be taken in two 
periods * of one week each if the worker and the employer agree ; 
and ( b ) an annual holiday of two 'weeks continuous or of two periods 
of one week each may be taken in advance before the worker has 
become entitled to the full annual holiday if the worker and his 
employer so agree. 

2. That the word “ week ” where used in the Annual Holidays 
Act, 1944, means the worker’s ordinary working- week ; but the 
statutory holidays (four statutory or special holidays at Christmas, 
and two at Easter) were additional to the annual holiday period of 
the worker in question. 

3. That the agreement between the defendant and M. was good 
so far as it related to the Christmas period (as it comprised six 
ordinary working-days, six non- working-days, and the four holidays 
of that period) * but it was void as regards the Easter period, be- 
cause it provided for less than one week’s holiday — namely, four 
working-days, four non-working-days, and the two statutory holi- 
days. There was therefore payable to M. on the termination of his 
employment a sum of £1 3s. lid. for holiday pay; and a breach 
of the statute had accordingly been committed. 

ACTION claiming a penalty based on an alleged breach by the defendant 
of the Annual Holidays Act, 1944. 
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The defendant was the proprietor of a factory in which leather 
goods were manufactured. A lad named McDonald had worked in the 
factory from July 15, 1945, to May 15, 1946. On the termination of 
his employment McDonald did not receive any payment by way of holi 
day pay. The defendant contended, howeve^that McDonald 
®roa an annud h°hday during the period of his employment, and that 
this must be taken into account m determining the amount of holiday 
pay due to him on the termination of his employment. ' 

,, a PP eare d from the admitted facts that the defendant decided 
that all his employees should be given two holiday periods each year— 

SSm '.“f ' *? 6 ' 194 « < b ° th d ».y* totoive), 

and from April 19, 1946, to April 28, 1946 (both days inclusive). He 

accordingly posted a notice on the door of the factory informing the staff 
that the annual holidays would be so taken. The notice set out the 
several dates just mentioned, and was posted up more than seven days 

a^empSr ^ N ° ° b ^ tion was taken to ** 


Duggan, for the defendant. 


Cur. adv. milt. 


, Luxford S.M. The factory was closed down for the two periods 

McDonald^diiT mrt^tteifd ^ v * deilce to 0* contrary, I assume that 
McDonald did not attend the factory on any day on which it was closed. 

The Annual Holidays Act, 1944, enacts that every worker is entitled 

at the end of each year of his employment to an annual holiday of twn 

weeks on ordinary pay. Itothei, that the worto mnst “ Sven to 

(s ”™ S '111 Syl, ytthm SIX months after he has become entitled to it 

namely : 1 “ ' A pr0V1S0 ’ however > been made to subs. (2)— 

“>ml,vio r0VldeC k tl i a i if - the Worker and th « employer so agree the 
“ 5! lday may b ® k aken 111 two P eriods of one week each and the holi- 
“ rl™ an y sueh part thereof may be taken wholly or partly in 

« aforeS ”' ef0re W ° rker has become entitled to the holiday as 

P' e fff® et of the proviso is as follows : (a) an annual holiday may 
be taken m two periods of one week each if the worker and the employer 

perSTof one weckTT “ft °f two weeks continuous Or of two 
periods of one week each may be taken in advance before the worker has 

become entitled to the full annual holiday if the worker and thllpLym 
it is Ia ff rder 1° P r0ve an a^enient between a worker and an employer 

notice. In the present case, the proposal was set out clearly and mns+ 
be deemed to have been hxr + 1 ^ . i Cleary, ana must 

1945 T to e jaTOa d rv 0f 6 tI period was frM “ December 22, 
tl 1 ’ ?■ d uar ^ b 1946 (both days inclusive). That period eomnri^ 

rs,=Vse 
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The word “ week,” when used in the Act means the worker’s ordinary 
working-week, which m the present case was five days. It will be 
noticed that m the Christmas holiday period there were four statutory 
or special holidays and in the Easter holiday period there were two. 
of 3 (4) C0^1^Se, are a ^^ ona ^ to the annual holiday period, by virtue 

The agreement between the workers and the defendant did not 
come within the provisions of the proviso to subs. (2) of s. 3, in that it 
purports to divide the holiday period into two periods of six days and 
tour days. J 

In my opinion, the provisions of the Act are mandatory, and cannot 
be varied by agreement between an employer and his worker except so 
tar as the statute specifically authorizes a variation. The only author- 
ized variations are those relating to taking the annual holiday in two 
periods of one week each and the taking of the holiday in advance. Any 
agreement which does not comply strictly with the provisions of the 
Act is void and of no effect, so far as it purports to take away from a 
worker anything to which the Act entitles him. This is made clear by 
s. 9 (1), which provides that : 

(e contract or agreement entered into before or after the com- 

1 <e mencement of this Act shall have any force or effect to deprive 
“ an 7 worker of any right, power, privilege, or other benefit pro- 
* vided for by this Act.” ' 

There is nothing, however, to prevent an employer granting a longer 
annual holiday than that prescribed by the Act, or, if the holiday is to be 
take in two periods, making one or both the periods to exceed one week. 
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WINTER V. HARVEY. 

1947. February 12, 21, before Mr. S. L. Pateesoh, S.M., at Huntly. 

Motor-vehicles— Heavy Motor -vehicle—* Owner of Bulldozer lending Vehicle 
and Employee to Post and Telegraph Department— V elude used under 
Departmental Control— Owner charged with Operating Vehicle on 
Highway without Permission of Controlling Road Authority— Heavy 
Motor-vehicle Regulations , 1940 (Serial No. 1940/78 ), Reg. 7, * 

rl , T , lie defendant was tiie owner of a bulldozer, and on the material 
date it was under contract to the Post and Telegraph Department 

Tver them. 11 “ buMozer and driver > and had exclusive control 

- The d ® fenda «t was charged with a breach of Reg. 7 of the 
Heavy Motor-vehicles Regulations, 1940 (Serial No. 1940/78) in 

^eo‘S„To»f m b ” Ud r, r *th!LS 

fL? Wi™ V+ i am hl S hwa y on the material date, without 
the SS ' n "“ permi “““ fr »“ controlling 

,r officers of the Post and Telegraph Department had kept 

able Tnd y ha? ?e f S ° f their acti ^ ities so &r as they were 

able, and had informed the county foreman, who was responsible 

my E4” S on fc m “r tJ “ a, P* rtm “' wol,ld ““te good 

s s g 

on the occasion as charged, and he had pfrted w?th its possetdon 
-departmental officers, to whom the rpcmlfl-Hnno i + i 

while they were engaged in their duties. B n0t &Pply 

Chare v. Hart ( (1918) 88 L.J.K.B. 833) referred to. 

heavy motor-vehfcle, to wit, a biSzer^ fiiteHtthV b operatin g ? 
with cleats or projections on the TV Tf,“i sed -Iaymg track 

Highway without first Hauwhata-W aitakaruru Main 

controlling authority of the road. ° aiUe Vmfcten P erra ission from the 

dozS: 6 O^Notembe^lg^li? 6 h defendant , was the owner of a bull- 
officer of the Post and TeIe°W. be en * ered j n to a contract with an 

the Department together with a driver * 1 ° uT tlle bulldozer to 

to the Department that dav dri /' 0I > f nd ta e bulldozer was delivered 
Post struct the officers of the 

dozer and driver. The contract wls made by'the Post and Tdr 
Department’s foreman on the instructions 

purptSmlLlint *« 

road. It was driven by the’ defendant’s* ^pl^efbS in^f 
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under the direction and orders of the officers of the Post and Telegraph 
Department in charge of the work. The machine was carefully used 
but at times it went on to the bitumen surface of the road. This was 
unavoidable. 

The Waikato County Council was the controlling authority over 
the road and responsible for the prosecution. The Post and Telegraph 
Department’s overseer had tried during the previous da} 7 , and also on 
the morning of November 19, before the work was commenced, to get 
in touch with the county engineer or his assistant, but had not been able 
to do so. The Department’s foreman had notified the county foreman 
that the work was to be done, and on the day before it commenced 
had gone over the route with him trying to locate pipes. The county 
foreman was present while the work was being done, and made no 
complaint. The Department’s overseer, however, did inform him that, 
if any damage was done to the road, the Department would make it 


Swarbrick , for the informant, 
Chapman , for the defendant. 


Paterson, S.M. [After stating the facts, as above :] In view of 
the facts, it is difficult to see why the County Council should prosecute 
the defendant. It was or should have been obvious to the county 
officers that the bulldozer was being used under the control and direc- 
tion of the officers of the Post and Telegraph Department and not of the 
owner, and the overseer had expressly told the county foreman that the 
Department would be responsible for any damage. The defendant 
could not be said to “operate ” the bulldozer. To <c operate ” is 
defined by Reg. 1 (3) as meaning : 

“ to use or drive or cause or permit to be used or driven or permit to 
“ be on any road whether the person operating is present in person 
“or not.” 

As the defendant had parted with the possession and control of 
the machine, he cannot be brought within the comprehension of the 
regulation. 

It is true that the machine was driven by the defendant’s employee, 
but he was subject to the orders and control of the Departmental officers, 
and it was therefore they who were operating it. They were officers 
of the Crown, and, while engaged in their duties as such, the regulations 
do not apply to them, and they are not bound thereby, upon the well 
known 'principles now contained in s. 5 (1c) of the Acts Interpretation 
Act, 1924, that the Crown is not bound by a statute unless expressly 
so provided. This principle also applies to statutory regulations and 
local body by-laws ; see Chare v. Hart ( (1918) 88 L.J.K.B. 833), in which 
it was held that county by-laws did not apply to a civilian driver of a 
traction-engine hired by the Army Service Corps and used in the service 
of the Crown. It would be a Gilbertian situation if the persons who were 
responsible for the machine being operated on the road were exempt 
while the innocent owner was subject to a penalty. 

As the officers of the Post and Telegraph Department were courteous 
enough to keep the county officers informed of their activities, so far as 
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they were able and did inform the county foreman, who was resnonsible 
j “ re P°rtmg the matter, that the Department wnuld make good anv 
damage to the road, I see no reason why costs should “ot be awarded 
a 0 amst the informant. These will be fixed at £3 3s. 

Information dismissed. 

Sn!;!!^ rS /° r +! :lie i 3n / 0I f iant : Swarhrick and Swarbrick (Hamilton) 
Solicitor for the defendant : R. IT. Chapman (Hamilton). h 






WINTER v. LOW. 

1946. September 17, before Mr. S. L. Paterson, S.M., at Cambridge. 

Animals Impounding Wandering Stock— Stock found Wanderina at 
& ° n £ oad ~- Handed over to Owner without Impounding— Whether 
Impounding necessary before Offence chargeable-impounding Act, 
±yub } s. b (I) — Impounding Amendment Act , 1908, s. 2. J 

,, The offence created by s. 17 (1) of the Impounding Act 1908 
emg the owner of cattle found wandering at laro-e on the hidiwav 
is complete m itself, and does not require that the cattle should be 
impounded before such an offence could be committed. 

Shearman v. Kay ( (1909) 29 N.Z.L.R. 540) referred to. 

“ the inforjaajit found ft, 

drove them to the defendant’s farm, where he foundthegatewiorl 

Stover to hi^ “‘life £f C ° W %T? his ’. and tiie informant handed 
mem ovei to iron. The informant did not impound the cows hut 

. eized them for the purpose of impounding. He did not claim anv 
driving fees from the defendant. 1 y 

S. Lewis, for the defendant. 

statute rej™’, tUt the cittie ah™lTLX d oradS n Lfo™ » brewh of 

s. 4 (2), and the Public Works Act 1928 s 17fi • 000 oi ’ 

Kay ( (1909) 29 N.Z.L.R. 540). 5 { ° ] ' see Shman v - 

r , ,^ 0re0TC f> s - 17 (1) °f the Impounding Act, 1908 enacts tbit the 
hability for the penalty is over and above the habilffy for the nouM 
nd driving fees, while s. 2 of the Impounding Amendment Act ^iqoq 
provides for delivery pf cattle seized to the ownfr before aetualimpound-’ 





STRINGER v. SPICER 


1947. March 28, May 2, before Mr. T. E. Matjnsell, S.M., at Nelson. 

Road Traffic— Driving at such Speed that Vehicle could not have been 
stopped within Half -length of Roadway in Front-Motorist proceed- 
ing along Straight Road - — -Whether Visibility along intersection Street 
relevant — Roadway “ immediately in front ” — Traffic Regulations 
1936 (Serial No. 1936/86), Reg. 17 (1). 

A motorist was charged with committing a breach of Reg. 17 (1) 
of the Traffic Regulations, 1936, which is as follows : — 

e< No person shall drive any motor- vehicle at such a speed that 
“ the vehicle cannot be brought to a standstill within half the 
“ length of clear roadway which is visible to the driver immedi- 
£{ ately in front of the vehicle/ 5 

The evidence showed that the motorist was proceeding along 
G. Street, and at the intersection with C. Street there were build- 
ings on the corners which obstructed the visibility of traffic approach- 
ing the intersection along C. Street. 

Held, dismissing the information, That the words “ immediately 
“ in front of the vehicle,’ 5 as used in Reg. 17 (1) of the Traffic Regula- 
tions, 1936, relate to the roadway along which the motorist is con- 
tinuing his course ; and, as the defendant motorist was proceeding 
along the street in which he was driving, the intersecting street, 
on his right and left hand, along which he was not proceeding or 
about to proceed, was not a roadway “ immediately in front of the 
“vehicle.” 

Donald v. Marshall ([1939] G.L.R. 643) distinguished. 

INFORMATION charging the defendant with committing a breach of 
Reg. 17 (1) of the Traffic Regulations, 1936, in that he drove a motor- 
vehicle at such a speed that the vehicle could not have been brought 
to a standstill within half the length of clear roadway which was visible 
to the driver immediately in front of the vehicle. 

The evidence of the Traffic Inspector was that the defendant was 
proceeding along Grove Street. At the intersection of this street with 
Collingwood Street, there were buildings on the comers which obstructed 
the visibility of traffic approaching the intersection along Collingwood 
Street. Defendant passed the intersection at such a speed that he 
could not have given way to traffic on his right had there been any. 
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Maunsell, S.M. The defendant, no doubt expecting to be con- 
victed, did not appear. The Traffic Inspector contends that the de- 
fendant infringed the provisions of Reg. 17 (1) in that he should have 
approached the intersection at a speed i 
to bring his vehicle to a standstill within 1 
up Collingwood Street 
v. Marshall ([1939] G.L.R. 643) 

“ there is a I 

square and the regulations' call for such 


He relies on two dicta of Blair, J., in Donald 
). Those dicta are (a) “ At that corner 
£I tllere 13 a building built right at the corner obscuring the view into the 
tc S( l uar e and the regulations call for such a speed at that point as would 
« ? nabI ? the vehicle to be brought to a standstill ‘ within half the length 
, (£ °f dear roadway visible to the driver immediately in front of the 
<t . vehicle (ibid., 644), and ( b ) “ Regulation 17 (1) speaks of roadway 
; t< ^mediately in front of the vehicle. But where there is a corner 
« “^mediately in front that is part of the roadway and a part from 
which traffic may be expected and where, as here, that corner was 
t£ obscured by a building it was the driver’s duty as a matter of prudent 
[C orivmg and quite irrespective of the regulations so to have regulated 
, ms speed at that corner as would have enabled him to have pulled up 
‘ m accordance with the half-distance rule ” (ibid., 644). 

fhe _f a cts in that case differ materially, in that the party whom the 
learned Judge held should have observed ther ule had turned the comer 
instead of going past it, as in this ease. Had the defendant turned the 
corner into Collingwood Street, the cited dicta would be authority for 
the proposition that the roadway of both streets on the corner would be 
roadway immediately in front of the vehicle.” 

In my opinion, roadway “ immediately in front of a vehicle ” re- 
lates to the roadway along which the motorist is continuing his course. 
As the defendant was proceeding along Grove Street, I cannot see how 
Collingwood Street on his right hand and left hand is roadway “ immedi- 
ately in front of the vehicle,” seeing that he is not about to proceed 
along Collingwood Street. The object of the regulation is to provide a 
safeguard against a motorist colliding with a moving or stationary object 
on the course along which he is proceeding. Possible collisions between 
vehicles at intersections are provided for a different rule — viz., the 
right-hand rule,” as recently extended. It may be that the defendant 
was travelling at such a speed that he committed an offence under the 

statute, but he did not, I think, commit the offence with which he is 
charged . 

Information dismissed 


MUNRO v. AUCKLAND TRANSPORT BOARD. 

1946. October 8, 29, before Mr. J. H. Luxford, S.M., at Auckland. 

Bailment-Gratuitous Bailee — Auckland Tramways — Passenger depositing 
Hat-box at Rear End of Tram — Conductor telling Passenger to take 
Hat-box into Passengers’ Compartment and indicating Place therein 
to put it— Hat-box missing when Passenger ready to alight— Whether 
Iransport Board operating Tramways liable. 

M. boarded a tram-car operated by the Auckland Transport 
-Board, and placed a hat-box, not exceeding 14 lbs. in weight, in the 
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rear motorman s cabin ; but the conductor said that luggage could 
not be left there. He indicated a spot in the passengers’ compart- 
ment, and told her to put it there. She did so, and, on reaching 
her destination, it was not to be found. She had paid the ordinary 
passenger’s fare for the journey. 

One of the Board’s by-laws stipulated that any package exceed- 
ing 14 lbs. in weight must be carried on the rear platform at 
passenger rates ; but no charge was provided in respect of a package 
not exceeding 14 lbs. in weight, which could be taken inside the 
passengers’ compartment unless the conductor was of the opinion 
that it would interfere with other passengers’ comfort, or impede 
him in the execution of his duties. 

In an action against the Board claiming the value of the hat- 
box and contents, 

Held , 1. That, as the Transport Board was not a common carrier 
of goods (as w T as conceded), it was not liable for any loss or damage, 
to goods brought into a tram-car by a passenger, unless in respect of 
a breach of its duty as a bailee of the goods. 

Hodge v. Wellington City Corporation ((1943) 4 N.Z.L.G.R, 288 
aff. on app. Wellington, February 29, 1944, Sir Michael Myers , 
C.J. (unreported)) referred to. 

2. That the passenger in taking a package not exceeding 14 lbs. 
in weight into the tram-car was, in the first instance, a licensee ; 
but the Transport Board became a bailee on the intervention of 
its conductor, as delivery was inferred when he directed the pas- 
senger to put the package brought by her into the tram-car in a 
specified place. 

Ashby v. Tolhurst ([1937] 2 All E.R. 837) applied. 

3. That, as a matter of law, the plaintiff’s hat-box was lost 
at a time when it was in the possession of the Board by virtue of 
a lawful gratuitous bailment. 

4. That, although the possession of the hat-box had passed 
to the Board as bailee, there w r as no breach of duty on the part of 
the Board in the person of its conductor ; and the Board was 
exempted from liability in respect of the wrongful act of a third 
person who removed the hat-box from the tram-car ; and there was 
no negligence on the part of the Board or its servant. 

Judgment was accordingly given for the Board. 

ACTION claiming the value of a hat-box and contents. 

On April 21, 1946, the plaintiff boarded a tram-car operated by the 
defendant Board and put her hat-box in the passengers’ compartment 
in a place indicated by the conductor. During the course of the 
journey, the box was stolen, and had not been recovered. The value 
of the box and its contents was £40, and the plaintiff now sought to 
recover that sum from the Board. 

The Board operates the tramway service in the Auckland Metro- 
politan area under the powers conferred upon it by the Auckland 
Transport Board Act, 1928. The plaintiff boarded an ordinary pas- 
senger tram-car at an authorized stopping-place, with the intention df 
proceeding from Epsom to Queen Street in the city. She had with her 
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a hat-box containing clothing and personal effects. The hat-box was 
the ordinary portable round type, with flat sides. The plaintiff 
boarded the tram at the rear end, and, on reaching the platform, placed 
the hat-box m the empty motorman’s cabin. The conductor saw 
fierao this. He told her that luggage could not be put there, but could 
be taken inside the passengers’ compartment, at the same time pointing 
to a spot behind the first crossways seat on the right-hand side of the 
compartment, and saying, “Put it there.” The plaintiff did so. and 
proceeded to the fourth seat along on the left-hand side of the 'com- 
partment. bhe paid the ordinary passenger’s fare only for the journey 
On reaching her destination, she got up from her seat and proceeded 
hU +UT ° f hG C ? m P artmen ? t0 P ick «P h er bag before alighting, 

mv St- f » g 'w S b ^f e ; Sbe said t0 the conductor, “ Where is 
my case ? He thought for a moment and recollected that he had 

!Z n AZT m ge ^r° f f ft® tram at the Park R °ad stopping-place carry- 
ing a hat-box. He told the plamtiff about this ; also that he had seen 
a man, whose name he knew, assist the woman to get off the tram. The 
matter was reported to the Police at once and inquiries were made. 

transSrprl^f i th l c ° nduct ? r bad recognized was interviewed, but it 
transpired that he had merely done the courteous act of assisting the 
woman because she was carrying a bag and had a child with her. The 
woman, was a complete stranger to him. The Police had been unable 

2 * t W T an - r l he ba f box > and the Earned Magistrate found 

rtP w f ™ tha * ^.^fretrievably lost as a result of its being stolen by 
the woman who left the tram at the Park Road stopping-place. 

Quartley , for the plaintiff. 

A. K. North , for the defendant. 

Cur. adv. vult. 

Luxford, S.M. [After stating the facts, as above :1 This is an 

th^fra^ CaS6 ’ + 0t ° nIy X u the Board > but to tbe Public at larged for 

POPES' 5 TT Z Stll Ct “ “ of tra ^ort for the large 
timo ni nni Auckland Metropolitan area and most people at some 

rTm Tt ifi P ar °f 3 ° r lu Sg a § e wbea making a journey bv 

5"“*, i 1 * ne cf ss ary, therefore, to set out as fully as possible the prinei- 

£ a! 1 ! m£° 9 able> t0 dGtermine ^ betber Board S 

uLa“eor mrcl ;n P t a f enger “T Suffer by reason of tbe loss of his 
luggage or paicels in the course of a tram journey. 

Board i S no°t n a e ^im nd rigMly $ onceded > b Y Mr. Quartley, that the 

oss or dami flTr’ of > ods ’ and 80 is not bab l e any 

oss or damage to goods brought into a tram-car by a passenger unless 

n respect of a breach of its duty as a bailee of the goods Thft posidon 
vas made clear m the judgment of Stilwell, S.M. (affirmed on appeal) 
a Hodge v. Wellington City Corporation (( 1943 ) 4 N.Z L G R ‘>88 • iff on 
OT.WeJhng.on, Few, 29 , 1944> 

mimhrmdfl.f’fcw'r ° f g °°,f T' B J Temed b y «'« somewhat 

s $32 S2f 

tS&TrVECS&Stt# "P°". »“ordmI to east 
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A bailment does not come into being until goods are delivered by 
the bailor to, and are accepted by, the bailee for the purpose of doing 
some act or thing in respect of the goods and subsequently returning 
them to the bailor. In other words, legal, if not actual, possession 
must pass from the bailor to the bailee. 

Mr. North’s first ground of defence is that the Board never became 
the bailee of the plaintiff’s hat- box, because there was no delivery and 
no evidence of any undertaking on the part of the Board to take the 
article into its custody. This contention involves a consideration of 
the Board’s by-law regulating the right of passengers to carry goods 
with them when travelling in a tram-car. The relevant By-law (No. 33) 
is as follows : 

“ No person shall take into or upon any tram-car any luggage 
“ whatsoever other than parcels not exceeding 14 lbs. in weight which 
“ will not, in the opinion of the conductor, interfere with the com- 
“ fort of other passengers or impede any conductor in the execution 
“ of his duties, but luggage or parcels in a portable form not exceeding 
“ 28 lbs. in weight which can be conveniently placed on the rear 
“ platform may, by permission of the conductor, be carried, but each 
“ such parcel shall be paid for at passenger rates.” 

The effect of this by-law may be summarized thus : 

(а) It is unlawful to take into or upon any tram-car any package 
exceeding 28 lbs. in weight. 

(б) A passenger may take into a tram-car any package not exceed- 
ing 14 lbs. unless the conductor is of opinion that it will interfere with 
the comfort of other passengers or impede him in the execution of his 
duties. 

(c) Any package not exceeding 14 lbs. in weight which the con- 
ductor considers will interfere with the comfort of other passengers, 
or impede him in the execution of his duties if taken inside the passengers’ 
compartment, and any other package in portable form which does not 
exceed 28 lbs. in weight, may, by permission of the conductor, be carried 
on the rear platform, but must be paid for at passenger rates. 

Evidence was not adduced to prove the weight of the plaintiff’s 
hat-box, but I infer that it did not exceed 14 lbs. because it was 
apparently easily carried, and the conductor must have considered that 
it was under 14 lbs., as otherwise he would not have allowed it to be 
taken inside the passengers’ compartment. 

From the summary I have made of the by-law, it will be seen that 
any package exceeding 14 lbs. in weight must be carried on the rear- 
platform and paid for at ordinary passenger rates, but no charge can be 
made for parcels which may lawfully be carried in any other part of the 
tram-car. 

The legal position of a passenger taking any parcel not exceeding 
14 lbs. in weight into or upon a tram-car is in the first instance merely 
that of a licensee. That is to say, the passenger is permitted to do so, 
and in doing so does not deliver the parcel to the conductor; conse- 
quently, no question of bailment can arise at that stage. The moment, 
however, the conductor intervenes in pursuance of his powers under- 
the by-law, and requires the passenger to put the parcel in a specified 
place, a new situation arises. The passenger is required to part with the 
parcel, which must remain in the indicated place during the journey. 
In the present case, I infer from the evidence that the conductor 
directed the plaintiff to place her hat-box behind the first crossways seat 
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because he was of opinion that, if placed there, it woi 
• with the comfort of the other passengers or impede hi 
tion of his duties. 

The law readily infers “ delivery ” of goods for the 
stituting a bailment. In Ashby . . 

Horner, L.J., discussed the position of the 
said that, if a car had been left at the 
" being sold ... or indeed for the 
“ delivery of the car, i ' 

“inferred” (ibid., 845) 

should be inferred when a conductor directs 
package brought by him into a tram-car in a specified plae 
reasons, I must find as t " 1 " ' - 

lost at a time when it was in the 
lawful bailment. 


- m purpose of con- 

v. Tolhurst ([1937] 2 All E.R. 837), 
r proprietor of a car park and 
car park “ for the purpose of 
. , , purposes of safe custody, 

although not actually made, would readily be 
l. In the same way, in my opinion, delivery 

a passenger to put a 
, *. 1 x ’ -e. For these 

a matter of law that the plaintiff’s hat-box was 

mi t" : v~ P ossess ^ on °i" fbe Board by virtue of a 
the bailment, however, was gratuitous. 

. ^ ° rder , to r ®nder a gratuitous bailee liable for the loss of goods 
bailor must show that the bailee has been guilty 
of either a breach of orders, gross negligence, or fraud. There is no 
suggestion of a breach of orders or fraud in the present case, so the 

conductor^^Tb^T that (1 there was f vos& negligence on the part of the 
conductor. The term ‘ gross negligence ” has been the subject of 

in ration to thfn 1611 *’ ^ ** WOuld Seem that the term has been used 
Thfl™ln t fl t , d gree f care ref l ulred *0 be exercised by the bailee. 
The smallei the degree of care required to be exercised, the grosser is 
the negligence of him who fails to exercise such care. ° 

■ , de 8 r oe of care to be exercised must be ascertained from a con- 
wh , ole r of the surrounding circumstances. Thus it is 

« . bailee be notoriously either a dissipated, negligent or 

« ™P™ dent , man ’ f nd bailor was aware of the fact, a presumption 

“ lax b amountT ’ ^ tl ? at , the baiIor 0I % expected of him^uch 

lax amount of care as the bailee was in the habit of bestowino- on 
his own chattels of a similar nature.” ° on 

Everybody knows about the duties of a conductor and that his 

an S ateorb?^ a S°st nt ^ the Saf f y ° f his P assen g ers - ’ That duty is 
ah-ateorbuig at stopping-places, where his whole attention is directed 

thaTembf l Ule that dlSembarkm § Passengers are clear of the tram and 

to stTrt b It lonwT g r n' e ? fely aboard before he S iv es the signal 
to start. It would be to all intents impossible to discharge that dutv 

is freed from all responsibility for the care of his or ler nronertv Th, 

T c ? nd , ut ; tor to.keep an eye on the bag, especially at stnnnina. 



LEVIN BOROUGH AND ANOTHER v. ATTORNEY 
GENERAL, Ex Relatione UNITED THEATRES, 
LIMITED, AND ANOTHER. 

ATTORNEY-GENERAL, Ex Relatione LEVIN AMUSE 
MENTS, LIMITED, AND OTHERS v. LEVIN 
BOROUGH. V 

We llin gton. 1946. September 30 ; October 1, 2, 3 
Kennedy, J. ; Callan, J. 


Court or Appeal 
4, 7. 1947. June 10. Blair, J, 

Municipal Corporations— Powers— To “ provide or pay to any person such sums as 
it thinks fit for providing musical entertainments and cinematograph exhibitions 
— Arrangement between Borough and Cinematograph Company for Gontro oj 
Boroughs Picture Theatre— Whether Colourable Transaction flouting Enactments 
specially passed in respect of Leases to meet National Emergency— Whether 
within Power of Borough Council ; and, if so, Valid Municipal Corporations 
Act, 1933, s. 308 {1) (e). 

An appeal from the judgment of Sir Michael Myers, C.J., reported (1945) 
5 N.Z.L.G.R. 218, was dismissed. 

An appeal from the ’judgment of Finlay, J. (unreported) (giving judgment 
for the defendant, the Levin Borough, in an action for a declaration ot the 
validity of a notice determining the contract which in the previous action was 
held to be ultra vires and void), was also dismissed. 

Counsel : Weston, K.C., O’Shea, and Beere, for the appellants in both 
appeals. 

Cleary and Harding , for the respondents in l oth appeals. 

Solicitors for Levin Amusements, Ltd. : 0. and R. Beere and Go. 

(Wellington). 

Solicitors for United Theatres, Ltd., and Waddington : Barnett and 
Cleary (Wellington). 

Solicitors for Levin Borough : Park and Bertram (Levin). 
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H ' nT? ner y enC s[ A je Q lsf ' atl0n — Occupational Re-establishment — Information 
Charging Offence against Regulations— Whether Worker or Inspector 
°J f actor ^ should be the Informant— Emergency Regulations Act 

EmergmCy Regulations, 

It is competent for an Inspector of Factories to lay an information 
against an employer for a breach of the Occupational Re-establish- 
ment Emergency Regulations, 1940, as the offence is a public one 
and not of a private nature, and the penalties imposed are for the 
enefit of the public ; and, consequently, it is unnecessary that the 
informant should be the worker concerned or that he should 
authorize the laying of the information. 

In re Lorie ( (1900) 19 N.Z.L.R. 400) applied. 

INI ORMATION , laid by an Inspector of Factories against the defendant 
company containing the following allegation : 

“ k ■“ T +i? Nati ° nal Tobacco Co., Ltd., on March 15, 1946, at Napier 
« bemg tlle employer of one S. J. Sims for a period of more than four 
« immediately prior to his being called up for military service 

„ and tbe said worker having applied to the employer before the 
« ^P^ation of one month after the termination in' New Zealand 
“ foil J mi - lta r y , se ™ for re-instatement in his employment, did 
re ' lns fate the said S. J. Sims in an occupation and under 

“ been^imli^wl 68 ! fa 7. ourabl ® him th an those which would have 
fcontrarv applicable to him had he not rendered military service” 

LgulalLs! S <S«rL No SSm 1 »* — "*«« 
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MAGISTRATES COURT, 


was competent for any person to lay an information. He disagreed 
with the cases quoted by Mr. Mason , in so far as the ground of the decision 
was the penalties went to particular bodies. 

In the present case, the penalty is fixed by s. 9 of the Emergency 
Regulations Act, 1939. The punishment provided is twelve months’ 
imprisonment or a fine of £100, or both such imprisonment and such 
fine. 

In addition to the above penalty, Reg. 6 of the above regulations 
empowers the Court to award the worker the remuneration set out. 

The power to make that subsidiary award would not justify classify- 
ing the regulations as private regulations under a public Act, even if the 
cases quoted by Mr. Mason applied, upon the ground that a penalty 
is paid to a private person. The severity of the penalty suggests that 
the offence is a public one, and not of a private nature. 

It has never been suggested that, because the Court has power in 
case of a common assault to award half the fine to the person assaulted 
and injured, s. 207 of the Justices of the Peace Act, 1927, is converted 
into a private part of a public enactment. 

However, there is a further distinction to be considered. 

When deciding that the test was not the fact that the penalty went 
to a particular body, Williams , J., held that the true test is as follows 
(His Honour referred to the case of Cole v. Coulter ( (1860) 2 El. .& EL 
695; 121 E.R.261).): “That ease draws the distinction between 

“ statutes which impose penalties for the protection of the private rights 
“ of individuals, and which impose penalties for the benefit of the public. 

“ It held, in effect,^ that in the former ease only the person aggrieved can 
“ prosecute, while in the latter any one can do so. This case has never 
“ been overruled, and I am of opinion that the principle of it ought for 
“ every reason to be followed ” ( (1900) 19 N.Z.L.R. 400, 405). 

Mr. Mason submits that the Emergency Regulations Act, 1939, 
was enacted for “ the protection of private rights ” and they concern 
only the workers and their employers. He submits that the workers 
only can lay the informations, as the enactment was made for the pro- 
tection of the workers who had rendered military service. 

It seems to me that the Act falls within the latter branch of His 
Honour’s direction — namely, “ for the benefit of the public.” 

The Act and regulations extend far beyond the scope of private 
rights. It affects a large number of returned soldiers and the com- ■ 
m unity at large. Its primary object is to protect the returned service- 

man, but the economic effect of extensive unemployment vitally affects 
the whole community. The regulations were made" to lessen immediate 
unemployment of the returned servicemen. The right to return to 
former occupation lessens general unemployment, because a great 
number of the positions were held by females and retired workers. 

The Legislature surely did not intend that the regulations should 
be purely a private matter, leaving it to the individual worker to 
prosecute. He in many cases would not have the experience, and he 
would be put to expense. Moreover, in most eases they would be 
loath to do so. 

The regulations contain the following footnote — namely, “ These 
“ regulations are to be administered by the Department of Labour/ 5 
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That, I think, means the Inspector of Factories must prosecute upon 
his own initiative, because prosecutions must form a substantial part 
of the administration. 

If prosecutions were left to the individual worker, the regulations 
would be considerably weakened, for a great number of employers would 
escape punishment. Moreover, it is not just a private matter between 
the worker and the employer, for those workers seeking re- employment 
and not insisting upon their rights come into the open market, *and 
they obtain work available for other returned servicemen, who cannot 
claim the benefit of the regulations. This would make the unemploy- 
ment position more difficult. 

The right to return to the old job is, therefore, not a private matter 
between worker and former employer, but is one that concerns the 
public. 

Moreover, unless the regulation is treated as a public regulation, 
the worthy object of the Act would be largely defeated, unless a depart- 
mental officer could prosecute on his own initiative. 

I hold that the information is in order. 


Solicitors for the defendant : Mason , Dunn, and Fabian (Napier) 


WILSON v. MEADS AND MEADS. 


1947. March 10, 18, before Mr. J. H. Salmon, S.M., at Wanganui. 

Transport Licensing — Heavy Motor -vehicles — Excessive Load on Motor- 
lorry in Charge of Driver— Whether Licensee Vicariously liable for 
Act of Servant — Whether Mens Rea Ingredient of Offence — <£ Operate ” 
— Heavy Motor-vehicle Regulations , 1940 (Serial No: 1940178), 
Reg . 9 (2). 

The offences created by s. 9 of the Heavy Motor- vehicles Regu- 
lations, 1940, render the licensee, without mens rea , responsible 
although the driver is also liable, and, since intent or state of mind 
is not of the essence of the offence, the acts or defaults of a servant 
may make the master or principal liable. 

Reg. v. Tyler and International Commercial Co., Ltd. ([1891] 
2 Q.R. 588), Sherras v. De Rutzen ([1895] 1 Q.B. 918), Griffiths v. 
Studebakers, Ltd. ([1924] 1 K.B. 102), Pearlcs, Gunston and Tee, Ltd . 
v. Ward ([1902] 2 K.B. 1), and Mousell Brothers, Ltd. v. London and 
North Western Railway Co. ([1917] 2 K.B. 836), applied. 

INFORMATION charging the defendants that, on December 19, 1946, 
&t Wangaehu, they did operate a heavy motor- vehicle, to wit an Inter- 
national motor-lorry bearing the registered number HI 2-257, and 
icensed under Class K, along the main highway, while the load then 
jarried in the vehicle exceeded the maximum load for which it was 
icensed, contrary to Reg. 9 (2) of the Heavy Motor-vehicles Regulations, 







MAGISTRATES COURT. 


On the date mentioned, the informant stopped the vehicle in question, 
which was driven by an employee of the defendants, and found that the 
vehicle was overloaded to the extent of 12 cwt. 1 qr. The load would 
have required the vehicle to have been registered in Class M. The 
defendants are the owners of the vehicle, and a license for this vehicle 
has been issued to them in class K. 


B. C. Haggitt , for the defendants, 


Salmon, S.M. There is no dispute as to the facts, but the defence 
is that the defendants have given definite instructions to their drivers 
that they are not under any circumstances to overload their vehicles. 
It is contended that the offence charged is a criminal, or quasi- criminal, 
offence, and that an employer in these circumstances is not made liable 
vicariously for the act of his servant. 

If is true that mens rea is a necessary element of a criminal offence, 
but there is a limited class of offences in which mens rea is not an 
essential element. 44 This .class consists, for the most part, of statutory 
44 offences of a minor and only quasi- criminal character and, in order to 
44 determine whether mens rea is an essential element of an offence, it 
44 is necessary to look at the object and terms of the statute which 
44 creates it 55 (9 HaJshury’s Laws of England , 2nd Ed. 11, 12, pa-ra. 3). 

44 The condition of mind of a servant or agent is not imputed to the 
44 master or principal so as to make him criminally liable . . . But 

44 in the limited class of cases where a particular intent or state of mind 
44 is not of the essence of the offence, the acts or defaults of a servant 
44 or agent . . . may make the master or principal criminally 

44 liable, although he was not aware of such acts or defaults, and even 
44 where they were against his orders 53 (9 Halsbury’s Laws of England , 
2nd Ed. 12, 13, para. 4). ■ 

The Heavy Motor-vehicle Regulations, 1940 (Serial No. 1940/78), 
are made under the authority of the Public Works Act, 1928, and the 
Motor-vehicles Act, 1924. The words 44 to operate 33 are defined in 
Reg. 1 (3) as follows : 4 4 4 To operate 3 means to use or drive, or cause 
44 or permit to be used or driven, or permit to be on any road, whether 
44 the person operating is present in person or not. 33 I think there 
can be no doubt that this definition, and in particular the use of the 
words 44 whether the person operating is present in person or not, 33 
shows an intention to make some person other than the actual driver of 
the vehicle responsible — though the driver is also made liable- — and such 
other person can be only the owner or employer — in other words, the 
holder of the license. The driver here was employed at work which 
enured for the benefit of his employer. What he did was within the 
scope of, and in the course of, his employment. It may have been, 
and no doubt was, merely an act of negligence on the part of the driver. 
The question is, was his act absolutely prohibited ? I think it was. 
It is, I think, clear that, if the licensee is to be exculpated from breaches 
of the condition of the license because such breaches were committed 
by his driver without his authority, or in disobedience of his authority, 
then the result would be to render nugatory a large part of these regula- 
tions. I think, therefore, that these provisions come within that 
limited class mentioned in 9 Halsbury’s Laws of England, 2nd Ed. 13, 
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para, 4, where intent or state of mind is not of the essence of the offence, 
and the acts or defaults of a servant may make the master or principal 
liable. ■ * 

One of the earliest authorities upon the point is the dictum of 
Bowen , L.J., in Beg. v, Tyler and International Commercial Go., Ltd. 
([1891] 2 Q.B. 588, 592), relied upon by Atkin, J. (as he then was), in 
Moused Brothers , Ltd. v. London and North Western Railway Co. ([.1917] 
2 0. 836, 845, 846), in a passage which was applied by Lord Bewart, L.C.J., 
in Griffiths v, Studebakers, Ltd. ([1924] 1 K.B. 102), where he said : “ I may 
“ summarize the matter thus : the statute and regulations require that if a 
<£ motor-car is used upon a highway it must be duly licensed ; for the benefit 
“ of manufacturers of motor-cars, who wish to use a car for a special 
“ purpose in the way of their trade, limited trade licenses are issued, 
“ but to the use of cars covered by such licenses conditions are attached" 

4 4 It would be fantastic to suppose that a manufacturer, whether a limited 
“ company, a firm, or an individual, would, even if he could, always 
“ show ears to prospective purchasers himself ; and it would defeat 
“ the scheme of this legislation if it were open to an employer, whether a 
“ company, a firm, or an individual, to say that although the car was 
“ being used under the limited license in contravention of the conditions 
“ upon which it was granted : £ My hand was not the hand which drove 
the car. On these facts there ought to have been a conviction of 
“ the respondents and also of the driver as an aider and abettor ” (ibid., 
105, 106). In the same case, Bankey, J. (as Viscount Sankey then was), 
said : ££ I agree. The law on this matter was laid down by Wright , J 
mSherras v. De Rutzen ([1895] 1 Q.B. 918, 921), where he said : £ There 
J ‘ is a presumption that mens rea, an evil intention, or a knowledge of 
£ the wrongfulness of the act, is an essential ingredient in every offence : 
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I will not admit the possibility that , if there was any change produced in the aneurysm 
by the blow, the symptoms deriving from the blow would be delayed, for twenty 
hours. In the .state in which this aneurysm was, I think the symptoms would 
become apparent within a matter of minutes, however small the leak. 

The quotations from the evidence of Dr. Foster and Dr. Lynch show 5 
that, in their opinions, the -wedge injury did not cause the death. Their 
■iiiy d 1 evidence, like the evidence of Dr. Stewart and Dr. Pearson, gives reasons 
■ for their views. . 

ijfll:,;..; On a', consideration, of the evidence, it did not appear to be proved 

. that the wedge incident caused the recurrence of rupture of the aneurysm , j q 
; . (i) because the evidence showed that it was not less likely to have been 

'Illlll# caused otherwise, and (ii) because of the delay between the wedge inci- 
| dent and the onset of symptoms. Counsel for the suppliants suggested 

!' ‘ ; that, if the Court was in doubt, the matter should be referred to an 

independent medical referee for his opinion. In view of the doubt 1 15 
yy had, I decided to adopt this suggestion, and I referred the case to Dr. 

W. Cilmour, pathologist, of Auckland. My submission and his report 
; ; • t are as follows : — 

Submission under s. 58 (2) of the Workers' Compensation Act , 1922 , to a 
llllil ■ « Medical Referee for Report. 20 

The matters herein are submitted for your report. 

Frederick William Gear, aged about nineteen and a half, was 
\f f employed as a rope-boy at the Stockton mine. He played football 

, , regularly, and played in a match at Seddonville on Sunday, July 22, 

. He was not injured during the game, but he had a bad headache 25 
y after it. He was back at his work on the following day, and, according 
,’?/ evidence of his father, he was alright, and carried on his work 

y; ■ a ^ r %ht, until about August 26. In the meantime, he played several 

Ifb t strenuous games of football, including a match on July 26 at Christ- 

z church, another match at Christchurch on July 31, and another match 30 
on ^gust 5 at Denniston. He played his usual game in these matches, 
an( i niade no complaint of any injury or of not feeling well, either during 
i ¥ or a ^ er an y of these games. He carried on his work as usual. At 

"fWfcfy' 1 - a hout 6.30 p.m. on August 27, 1945, a wooden wedge about 9 in. long 

^ i n - across and 2 in. deep was being driven by a fellow- worker. Gear 35 

vyy was standing back about 6ft. while the wedge was being driven. The 
wedge split into two approximately equal pieces. One piece flew and 
yj struck Gear on the forehead. It did not make much mark, but Gear 

vy , appeared to be affected by the blow. He appeared to be very dazed, 

and spelled for fifteen to twenty minutes. After that, he carried on 40 
I • • work till the end of the shift (10.30 p.m.). He started work again 

; next day at 2.30 p.m., and worked on till about 5.30 p.m., when he 

complained of a very bad headache. He lay down for a while, but did 
yj not get any better, and he was then taken home by a fellow- worker. 

H . *f e . was taken to Dr. Simpson’s surgery on the way home. He com- 45 

I ained to Dr. Simpson of severe headache, and said it was the same as 
:ter the football match at Seddon. Dr. Simpson saw him daily till 
sptember 1, and then sent him to Duller Hospital for observation, 
rom there he was sent by ambulance on September 6 or 7 to Christ- 1 
mreh Hospital, and he died in Christchurch Hospital on September 7, 50 
ithin a few hours after admission to that hospital. 

Post-mortem examination showed that the deceased had a ruptured 
mgenital aneurysm in the. Circle of Willis, and that that caused his 

ii: ‘ : - 
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death. It is claimed that the blow with the split-off piece of wedge 
on August 27 resulted in his death. It is common ground that deceased 
had a congenital aneurysm in the Circle of Willis and that he ruptured it 
on July 22 while playing football. This rupture healed quickly, enabling 
5 the deceased to go on working and playing football. It is claimed that 
the blow with the piece of wedge caused a recurrence of the rupture. 
Against that view, it is said that a blow is not a probable cause, that a 
recurrence of rupture is a result that can be expected in such a ease, 
and that. If the recurrence was caused . by the blow, it would normally 
10 have shown itself very shortly after the blow, and not twenty to twenty- 
four hours later, as in this case. In reply to that, it is said that the 
delay can be accounted for by the bleeding from the second rupture 
taking place in the brain tissue. 




The following questions arise : — 

15 (i) Does the case show that the second rupture resulted from the 

blow with the piece of wedge ? 

(ii) What is it in the evidence that shows it, or tends to show it, 
and what is there that tends to the contrary ? 

(Hi) On the known facts, is it equally probable that the second 
20 rupture resulted (a) from the blow, ( b ) not from the blow, and, 

if the probabilities are not equal, which way does the balance 
of probabilities lie, and what is there in the evidence that 
shows it, or tends to show it, and what is there that tends to 
the contrary ? 

52 The following documents are attached : — 

(i) Notes of evidence taken before me at Westport, Christchurch, 
and W T ellington . 

(ii) Copy of the post-mortem report. 

(iii) Commentary by Dr. Pearson. 

30 (iv) Commentary by Dr. Lynch. 

(v) Duller Hospital records. 

(vi) Dr. Simpson’s certificate, dated September 13, 1945. 

Report of Medical Referee. 

35 It is generally agreed that deceased died from rupture of a congenital 
cerebral aneurysm, situated on the left posterior communicating artery 
close to the carotid artery, and that on July 22, 1945, there had been a 
leakage from this same aneurysm following a game of football, with , / 

rapid healing so that symptoms of headache were present for a few hours 
40 only. There was no further disability till the onset of severe and 

similar headache on August 28, 1945. " :.w 

Of all cases of congenital cerebral aneurysm, between 50 per cent, 
and 60 per cent, die at the time of first rupture ; of those who survive 
this initial haemorrhage, about 50 per cent, have a second rupture, 

45 which is fatal in a very high proportion of the cases ; this second rupture 
usually occurs within one month of the first haemorrhage. It will f 
thus be seen that the course of events in regard to Gear was quite typical 
of many cases of this condition. . 

Congenital cerebral aneurysm is due to a defect in the wall of the 
50 artery ; the wall bulges slowly, and rupture most commonly occurs in 
the third and fourth decades, but may occur at earlier or later ages. In 
vestigation has shown that In the majority of cases the rupture of the 
aneurysm is not related to effort, but, as rupture sometimes occurs 
during the course of nhvsical exertion or emotional strain, a causal 
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relationship is then assumed ; it would be quite reasonable to say that 
rupture might be precipitated by a rise in blood pressure. There is, 
however, very little reference in the literature to minor trauma as a pre- 
cipitating factor in the rupture of a congenital cerebral aneurysm: it 
, is, of course, obvious that any trauma of sufficient severity to cause 
: ; brain damage, such as laceration, might easily rupture an aneurysm. 

In Magee’s series of 150 cases, there were eight who suffered a “ eom- 
" paratively minor ” trauma ; he says the type of trauma was that 
associated with heading a football or a simple fall : he does not give 
details of these cases, and- he. makes it clear that he doubts any 5 re- 
R'i lationship in most of them. 

Rowbotham refers to a case in which a severe subarachnoid 
haemorrhage occurred twelve hours after a blow ; this patient fell off 
a cycle and was concussed for some time. This, of course, was a severe 
injury, but Rowbotham ..admits that a -spontaneous rupture of the 
aneurysm may have caused the fall. 

Rooks dealing with the relationship of trauma to disease, such as 
those of Kessler, Moritz, Stern, and Brahdy and Kahn, quote no cases 
and either do not refer to the subject or else consider trauma an un- 
likely cause. 

Considering that congenital cerebral aneurysms are not uncommon, 
the absence of any reference to clear-cut cases due to trauma is very 
striking, but it is what one might expect from a study of recent views 
on the mechanics of head injuries. 

In discussing the relationship of trauma to the present case, it is 
necessary to recall certain points*; the initial haemorrhage in July 
must have been very slight, as healing occurred very rapidly; during 
the ensuing month , several strenuous games of football were played 
with no ill effect ; on August 27, 1945, he was struck on the forehead by a 
piece of wood measuring about H in. by 1 in. and about 9 in. long. He ; 
staggered but did not fall, and was dazed for about fifteen minutes, after 
which he worked till the end of the shift, about four hours. This blow pro- 
duced no swelling nor bruising of the forehead. There was a slight 
scratch only ; the post-mortem examination revealed no injury to the 
skull and no bruising nor laceration of the brain; it must, therefore, ; 
be regarded as a minor trauma. Another very important point is that 
ito symptoms of haemorrhage developed for about twenty-three hours. 
This absence of symptoms is explained by Drs. Pearson and Stewart by 
the bleeding taking place into the brain tissue at first, followed twenty- 
three hours later by bleeding into the subarachnoid space and the onset < 
of severe headache typical of meningeal irritation. The post-mortem 
. . examination showed that haemorrhage had occurred into the brain 
tissue, but, while it is impossible to deny that it could occur without 
symptoms, it is highly improbable, as a haemorrhage is not comparable 
to the very slow development of a tumour or an abscess, which may remain < 
silent till they are large enough to produce pressure symptoms. In 
addition, if the blow had been sufficient to cause the necessary brain 
movement to tear the aneurysm, it is far more likely that haemorrhage 
would have occurred into the subarachnoid space, with immediate onset 
of headache. { 

In determining the probable, effect of the blow on the forehead, I 
have examined the literature in regard to head injuries. A great deal 
has been written on the subject, but the most important observations 
appear to be those of Brown and Russell on the causation of concussion 
and the more recent work of Holboum on the mechanics of head in- I 







■ 


I 


. ■■■■■ : 


: " 'V ' f":;; ;■ ,;i-; ,s,r 


6 N.Z.L.G.R. 


COMPENSATION " COUBT. 


juries. Injury may affect, the brain at the site of the blow, due to 
indentation or fracture of the skull (this did not occur in Gear’s case) : 
or damage may be the result of movement of the brain inside the skull. 

. It must be realized that the brain and cerebro- spinal fluid completely 
5. fill the skull, and, as neither is compressible, it is impossible for any 
movement of the brain to occur apart from movement of the skull. 

The .experimental' observations of. Brown, and Russell showed con- 
clusively that the production of concussion is dependent on rapid change 
of velocity of the head — that is, the blow causes the head to move very 
10 rapidly and suddenly (called acceleration), or the head is abruptly brought 
to a standstill, as when it strikes the ground (deceleration). Severe head 
injuries may be suffered, without loss of consciousness, as when the head 
is crushed, the reason being that there is neither acceleration nor de- 
coloration. This theory of concussion, which is based, on experi-' 
15 mental work, is generally accepted to-day,' but strong support has • 
come from the experimental work of Holbourn with an "artificial brain 
and skull. He demonstrated that, when the head is accelerated or 
decelerated, the brain will move inside the skull, but only by sliding 
along the inner surface of the bone. ' This movement is greater oh 
20 the vault of the skull, and is very slight at the base, because of the bony 
projections. As the dura mater is firmly fixed to the skull, it moves 
with the skull. The arachnoid is less firmly fixed, and moves slightly 
on the dura. The pia mater is attached to the brain and therefore 
tends to move with it. The greatest movement is, therefore, between 
25 the pia mater and the arachnoid — that is, the brain and pia mater slide 
on the arachnoid. The fact that such sliding movement does occur 
has been confirmed by observations in monkeys through, a window in 
the skull and has been recorded by movie camera (Craig, Sheldon, and, 
Fudenz). This movement is minimal when the blow is received 
80 directly in front or behind. It may result in tearing of the fine trabeculae 
which pass between the membrane and the brain, with resulting lacer a- 
tion, which is most marked at the base, where the brain encounters 
rough, raised bone. 

Holbourn states that for certain directions of a blow at certain 
85 .points of the skull — notably, points in the middle — a blow, however hard, 
produces no rotation and no movement of the brain — e.g., heading a 
football. 

■ According do Holbourn, it is the momentum of the force which is all 
important in causing movement and damage of the brain. Thus, 
40 when the head strikes a solid object, such as a hard pavement, or is hit 
by a vehicle, the momentum is very great. On the other hand, when 
a small object, such as a bullet, penetrates the skull and brain, there 
may be no loss of consciousness, because, in spite of the high velocity, 
the moment urn is small, and there inay be no movement of the brain 
45 inside the skull. Holbourn includes in this category such moving 
objects as bullets, balls, bricks, &e. The case uinder review undoubtedly 
comes into this class — an object of small weight and no great speed 
strikes the forehead in middle-line. The head is not set into rapid 
motion — that is, there is- no acceleration— and, as any movement of 
50 the brain inside the skull is dependent on such acceleration, it follows 
that there could not have been any movement of the brain, and therefore 
there will be no tearing of adhesions, if any existed* between the aneurysm 
and the brain. 

In conclusion, I consider that the interpretation of the progress of 
55 events is quite clear. Had there been no blow on the forehead, the 
case would have been classified as a typical one. The chief argument 
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for a causal relationship is one of post hoc ergo propter hoc , and it lias to 
be supported by the' assumption of a symptomless intra- cerebral 
haemorrhage of about twenty- three hours’ duration. The work of 
Brown and Russell and of Holbourn provides an explanation of brain 
damage from head injuries from which it appears clear that the blow 
from the piece of wedge would be insufficient to 
of the brain, and, therefore 
aneurysm to the brain or ruptured the 
I am therefore 


cause any movement 
could not have torn the adhesions of the 
aneurysm itself. 

of the opinion that the haemorrhage from the aneurysm 
was not precipitated by the blow on the head on August 27, 1945. 

The following references have been consulted : 

[2] Botsford, T. W. — N.E.J . Med. 1942, 227, 657. 

[23 Brahdy and Kalin — Trauma andDisease, 2nd Ed. 

[5] Courville — Pathology of the Central Nervous System. 

\4) Dandy, W. E. — Ann. Surg. 1941, 114, 336. 

[5] Falconer, M. A. — N.Z. Med . J. 1944, 43, 274. 

[6‘] Holbourn, A. H.S. — 

Lancet 1943, 2, 438. 

Lancet 1944, 1, 483. 

Br. Med. Bull. 1945, 3, 147. 

[7] Jefferson, G.~—Br. Enc. M.P. Inter. Supp. 47, Aug., 1946. 

[<§] Kessler. — Accidental Injuries. * 

[9] Magee, C. G.— 

Lancet 1943, 2, 497. 

Lancet 1943, 2, 512 (L.A.) 

[10] Moritz. — Pathology of Trauma. 

[22] Rowbotham, — Acute Head Injuries , 2nd Ed. 

[22] Stern. — Trauma in Internal Diseases. 

U-0] Symonds, C. P., and Russell, W. E . — Lancet 1943, 1, 7. 

W. Gilmoub, M.D., F.R.A.C.P. 

[ adopt the report of Dr. Gilmour and find for the respondent, to 
whom I reserve leave to apply for costs. 

Judgm ent for the . respondent. 

Solicitors for the suppliants : Joyce and Taylor (Greymouth). 

Solicitor for the respondent : F. A. Kitchingham , Crown Solicitor 
(Greymouth V. , ' ■■ , , ' 1 


; ■ [in the magistrates’ court.] 

ROXBURGH v. LAMBERT. 

1:9,47. May 19, 28, before Mr. J. H. Lttsford, S.M., at Auckland. 

Jioad Traffic— Offences — Overtaking Vehicle without Clear View-Motorist 
ascending Hill, and, putting out to pass Vehicle travelling in Same 
Direction— Overtaking commencing more than 300 ft. from Crest of 
Hill— Manoeuvre not completed until Crest almost reached — Clear 
View of Road and Traffic ahead diminished to Distance of about 
100 ft— Offence committed— Traffic Regulations, 1936 ( Serial No. 
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It is an offence under Beg. 14 of tlie Traffic Regulations., 1936; 
for a motorist to overtake a vehicle, proceeding in the same direction 
when the driver of the overtaking vehicle has not a clear view of the 
road and the traffic thereon for a distance of at least 300 ft. in the 
direction in which he is travelling. 


That regulation prohibits absolutely any attempt to over- 
take, or any part of the manoeuvre of overtaking, a vehicle pro- 
ceeding in the same direction, within 300 ft. of any part of a .road 
along which a driver’s view is obscured by a bend, a crest, a depres- 
sion, or any stationary or moving obstacle. 

In order to observe the rule, a motorist should, inter alia, fall 
back if, before the overtaking is complete, the two cars approach 
nearer than 300 ft. to a bend or a crest of a hill, or a depression, 
beyond which there is no vision of the road. 

Archer v. Ramstead ( (1940) 1 M.C.D. 342) .applied. 

INFORMATION charging the defendant with a breach of cl. 10 (h) 
of Reg. 14 of the Traffic Regulations, 1936 (Serial No. 1947/44)— 
namely, that he did overtake a vehicle proceeding in the same direction 
when he did not have a clear view of the road and the traffic thereon 
for a distance of at least 300 ft. in the direction in which he was travelling. 

The evidence showed that the defendant was proceeding along 
Lake Road between Devonport and Takapuna. While ascending a 
hill, he pulled out to pass a truck travelling in the same direction. The 
manoeuvre of overtaking commenced more than 300 ft. from the crest 
of the hill, but was not completed until the crest was almost reached. 
■Until the crest was reached, the defendant’s clear view of the road ahead 
and the traffic thereon gradually diminished to a distance of about 100 ft. 
No vehicle came over the crest of the hill travelling in the opposite direc- 
tion so as to cause the defendant any concern. He said that a bus 
passed his vehicle after he had brought it back to its correct side of the 
road. 


ffor rocks, for the defendant, 


Luxfoed, S.M. The regulation, in my opinion, prohibits absolutely 
any attempt to overtake, or any part of the manoeuvre of overtaking, 
within 300 ft. of any part of a road along which a driver’s view is obscured 
by a bend, a crest, a depression, or any stationary or moving obstacle. 
This position was made clear by Goulding , S.M., in Archer v. Ramstead 
( (1940) 1 M.C.D. 342). That judgment sets out three important rules 
which the regulation requires a motorist to observe — namely : . 

First: If, when a motorist commences his overtaking movement 
of any vehicle ahead of him, he has a clear view of the road for 300 ft., 
then he is justified in completing that movement and passing the other 
vehicle, provided that the view of the road ahead continues to he clear. 

Secondly : If, when a motorist is in the act of overtaking a vehicle, 
another vehicle approaches from the opposite direction, so that there is 


arv: ■ : 

1 

' 200 


BUTTERWORTH ? S LOCAL GOVERNMENT REPORTS 


[ 1947 )' 


no longer 300 ft. of clear road, it is the duty of the overtaking motorist 
to cheek his speed and fall behind the vehicle he intended to overtake. 

Thirdly : If, before the overtaking is complete, the two cars approach 
nearer than 300 ft. to a bend beyond which there is no vision of the road, ' 
the motorist should fall back. 

The third rule applies to the present case. A crest of a. hill or a 
depression may be just as dangerous as a corner, and drivers must re- 
frain from attempting to overtake another vehicle if the movement 
cannot be completed before reaching a point from which the clear 
visibility ahead is less than 300 ft. 


Defendant convicted . 

Solicitors for the defendant : Hohnden and H or rocks (Auckland). 


[in the compensation court.] 

O’NEILL v* THE KING. 


Compensation Court. Westport. 1946. September 10, 12, 30. 1947. 
July 2. Ongley, J. 

Workers 9 Compensation — Accident arising out of and in the Course of the Employment 
— Coronary Thrombosis — Coronary Occlusion— W other with Diseased Coronary 
Arteries — Collapse while at Work — Onus of Proof on Worker of Strenuous or 
Unusual Effort— Workers' Compensation Act, 1922, s. 3. 

Assuming the adoption of the theory of the school of thought (but without 
deciding in its favour) that strenuous or 'unusual effort can cause coronary 
occlusion where it has been proved that the worker's coronary arteries have 
become diseased and degenerated at the time of, and for some time before, 
his Collapse, even although the heart attack took place while he was at work, 
the onus of proof lies on the worker to prove that there was, at or immedi- 
ately before the time of his collapse, some strenuous or unusual effort on his 
part which contributed in a material degree to the onset of the thrombosis, or 
which was a more probable cause of such onset than the disease. 

Tansey v. Renown Collieries, Ltd.(l), applied. 

Bowbottom v. Shaw, Savill, and Albion Co., Ltd.{ 2), referred to. 


(1) Ante, P. 122 


(2) Ante, P. 6. 


PETITION OF RIGHT for compensation and general relief. 

The suppliant alleged that on October 7, 1945, and for some time 
prior thereto, he was employed by the Railways Department at West- 
port as a crane-driver, and that on that date, while so employed, he 
met with personal injury by accident by overstraining and over exerting 5 
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ng the crane controls, in consequence whereof his liearl 
vhe Grown denied these allegations. No compens'a- 
id in respect of the alleged accident. 

} is fully dealt with in the judgment. 

, for the suppliant, 
for the Crown. 

Cur. adv . mlL 


Onuley, 3. Suppliant’s coronary arteries had been in a diseased 
condition for some time prior to October 7, 1945. On that day, -he had 
10 a heart attack while operating the crane-levers. It is claimed that the 
work caused the heart attack. In his evidence, suppliant - gave' an 
account of the happening as follows : — 

On Sunday, October 7, I was feeling quite well when I started work. At 
lunch- time 1 was quite well. I ceased work at 4 p.m. The lowering lever took a 
15 grip and made a movement forward in which I had to use all I had to bring it back. 
Immediately after that operation, I could feel something giving way in my chest. 
It was a pain as if tongs were holding the chest and pressing inwards. I had just- 
finished lowering the hopper. I had to get the wagon off the ship, and the pain 
I had was getting worse. I got the hopper on to the line again, back on to the 
20 truck, and. beckoned to the hookers-on that I could not carry on. I then climbed 
out of the crane the best I could and got down to the wharf and was assisted away 
by McIntyre, one of the hookers-on. I was laid out in the shelter-shed, and was 
taken home in a., car. 

Suppliant gives evidence of extra effort on this occasion. Extra effort 
25 is an important element in the case. It is common ground that 
suppliant's coronary arteries were diseased and degenerated at the 
time of, and for some time prior to, his collapse. It is also common 
ground that suppliant suffered a heart infarct. The contention for 
suppliant is that the work caused u coronary insufficiency,” which in 
30 turn caused the infarct. Alternatively, it is contended that, if the work 
did not cause “ coronary insufficiency,” it caused “ coronary thrombosis,” 
which in turn caused the infarct. The Crown case is that the infarct 
was caused by coronary artery disease : that the disease caused 
thrombosis, which caused infarct. Questions thus arising are : 

3o I. What caused the infarct, coronary insufficiency or coronary 
thrombosis? 1 .-yvy 

2. If coronary thrombosis caused the infarct, then what caused the 
thrombosis, the disease or the work ? 

3. That raises further questions : (a) Can work (effort) cause coronary 
40 thrombosis ? (b) Under what circumstances ? (c) Do those circum- 

stances exist in this case ? 

The first question is whether or not this is a coronary occlusion 
(thrombosis) case. On the evidence, there does not seem to be much 
doubt on that question. It is a medical question. The doctors called 
45 were Dr. F. J. Wilson, of, Westport, and Dr. Morvvn Williams, of Wei- 
ling-ton, for suppliant, and Dr. M. K. Gray, of Christchurch, and Dr. 
P. P. Lynch, of Wellington, for the respondent. The hospital diagnosis 
was thrombosis. Dr. Wilson produced the records, but was not asked, 
and did not give, his own opinion. In the course of the evidence, Dr. 
^ Williams said : u I think , that' ' diagnosis Is quite likely correct. 

£< think it more likely than not the thrombus did form.” Dr. Gray 
.ysaicb: T*'- When this illness came on, there w r as occlusion -of that' artefyiT-f 
Dr. Lynch said: “1 think -the overwhelming probability in O’Neill’s 
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“ case is that he developed a coronary thrombosis, and that this was 
■ the cause of the infarct, 59 . On that evidence, this must be held to be 
a coronary occlusion case — that is, the infarct was caused by coronary 
' occlusion (thrombosis), not by coronary insufficiency. 

The next question is, Can effort cause coronary occlusion ? That, 
■/; again, is a medical question. On this question, counsel for suppliant 
submitted (i) that the occlusion and infarct resulted from coronary 
thrombosis, initiated by subintimal haemorrhage ; (ii) that the onus 
y/v'g of proving that the work did not cause the breakdown is upon the 
Crown, because suppliant collapsed at work immediately after perform- 
ing the most strenuous part of his job ; and (iii) that, if any onus of proof 
lies upon suppliant, it has been discharged by the collapse at work at 
the end of a long and heavy day’s work immediately following an opera- 
tion involving effort and strain. As to the onus of proof, he cites Gibbs 
v. Thompson(l), Jarvis v. One Tree Hill Borough(2), Morgan v. West* 
port- Stockton Coal Co., Ltd. (3), and Charlton v. MaJcara County [4), On 
the question of effort, he cites Jarvis v. One Tree Hill Borough (5), Clover , 
Clayton, and Co., Ltd. v. Hughes (6), Falmouth Docks and Engineering 
Go., Ltd. v. Treloar( 7), McFarlane v. Hutton Bros. (Stevedores), Ltd. (8), 
and Oates v. Earl Fitzwilliam's\ Collieries Co.( 9), and submits there 
. need be nothing in the way of exceptional or unusual exertion ; that 
it is sufficient if the general operations involved in the man’s usual 
work are such as to justify the inference that the work was impeachable 
for the breakdown. He refers also to Tansey v. Renown Collieries, 
Jjtd.(lO), and says that it is admitted that there are two schools of thought : 
as to whether effort is impeachable as a factor causing coronary throm- 
!!||||| basis by initiating subintimal haemorrhage, and adds that, if the onus 
% . on the Crown to exculpate the work, then the Crown cannot do so 
while the medical and scientific position is in doubt, because the Grown 
y cannot prove that effort cannot cause coronary thrombosis. Counsel J 
for the Crown calls attention to Rowbottom v. Shaw, Savill, and Albion 
Co., Ltd. (11), heard a little over twelve months ago, and submits that 
y the proponents of a new theory (in this case, the theory that thrombosis 
can be caused by effort) must prove them theory correct and show that 
■ ' * it is accepted by a majority of the medical profession. In Rowbottom' s Y 
case, eminent counsel and eminent medical practitioners were engaged. 

- ' ‘ ; f ' T f n llis judgment, Blair, J.; said : “ It is, so far as I understand the case, 

“ common ground that if the injury to the plaintiff’s heart is due to 
\ i thrombosis, then the claim must fail. There is a long line of cases 
where it has been repeatedly held that injury due to coronary throm- 4 
“bosis is not injury arising" out of the employment ”(12). There is 
no doubt that at the time of Rowbottom' s case(13) “ thrombosis ” was an 
answer to a claim for compensation. That was because accepted medical 
: opinion and authoritative medical evidence up to then had been that 
thrombosis resulted from disease, not from, effort. Medical research 4 
will cause a revision of medical opinion from time to time. The Courts 
f will act on that revision when it comes to the Court by way of evidence. 



| . , 


(!) (1907) 10G.L.R. 150. , 

(2) (1940)3 jNLZ.L.G.E. 221. 

(3) [1944] NJZ. L.B. 859, 866, 867. 

(4) [304-3 [ jST.Z.LJ? 335. 

(5) (1940) 3 N.Z.L.G.R. 221. 

(6) [19101 A.C. 242 ; 3 B.W.C.C. 375. 

(7) [1933] ISg 481 1 26 B.W.C.C. 234. 

(8) (1926) 96 L.J. K.B. 357 ; 20 B.W. 

C.C. 222. 


(9) [1939] 2 All EAR. 498 ; 32 B, 
82 

(10) Ante,' p. 122. 

(11) Ante , p. 6. , 

(12) Ante, p. 12. 

(13) Ante , p. 6. 
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..on uetober t, 1945, ' he was standing, being oi rather short build, with his arms:';;: 
outstretched and retaining hold of the crane-levers, and I understand that both 
hands were used at the same time. From his description, I gathered that, in 
15 lowering a load' into the hold, particular strength had to be utilized in controlling 
the brake-lever, especially during the last phase of the manoeuvre, because, if this 
control were not exercised, the load, would probably descend into the hold at a high 
.. . speed. My impression from the history was. that the degree of physical exertion 
; entailed was very considerable, and that the physical act was rendered no easier 
bO by the fact that there was considerable vibration. In other words, suppliant 
had to brace himself from stem to stern in order to carry out the requisite actions. 
At this moment, and coincident with this exertion, ho was seized with pain in. the 
chest. He managed to descend to the wharf, but could not carry on his work. 
The pain apparently continued for about an hour and a half, and he was stibse- 
25 quently admitted to hospital, where a diagnosis of coronary thrombosis was made. 
In considering the question of causation in this case, we assume automatically 
that suppliant suffers from atheroma of the coronary arteries. In view of the 
fact that syphilis has been excluded, this is the only possible basic pathology, and is 
a degenerative condition associated with age and constitutional factors. First, 
30 suppliant had no symptoms prior to the incident on October 7, 1945. Secondly, 
it has been established that he suffered an infarct of his heart. There is a school 
of thought, which I shall, to clarify matters, term the old school of thought, which 
maintains that infarction, due to coronary thrombosis is quite unrelated to effort, 
but in the first place it must be realized that infarction can occur without com- 
35 pl ete occlusion of a coronary artery, in which case we use the term acute coronary 
insufficiency. This clinical picture has gradually been established over the years, 
first by authorities in Germany, and subsequently by such authorities as Master, 
Blmngart, and others in the United States of America. That is on© aspect which 
, ' is,' "I think,, applicable .in this case. 

40 The evidence referred to earlier shows that this is an occlusion (throm- 
bosis) case. Dr. Williams continues his evidence as follows : — 

I now turn to the question whether or not suppliant’s upset could have been 
due to a coronary thrombosis. Evidence is accumulating that so-called intimai . 
haemorrhage is a very important factor in initiating coronary occlusion. Such. 
45 authorities as Leary (1934), Paterson (1936 onwards), Blumgart, Boas, Morgan of 
Belfast, and Professor D’Ath of Dunedin have gradually built up a very strong 
argument that subintimal haemorrhage is the commonest prelude to coronary 
occlusion. These haemorrhages apparently only occur in arteries which are the 
seat of atheromatous degeneration. They are minute blood vessels, ill-supported 
5 () and very prone to leakage. It has been established that there is a direct con- 
nection between these intimai vessels and the main blood stream in the coronary i ; 
artery. It is known that under conditions of physical or emotional stress, the 
coronary circulation increases manyfold with a resulting rise in pressure. In ■ 
vessels already hardened by atheroma, the natural tendency to dilation of the vessel 
55 during effort is hampered, and this would, if anything, tend to raise the pressure ■ 
in the coronary artery still more. With this rise in pressure there is an accom- 
panying rise in pressure in the communicating intimai vessels. These vessels, 
being in the condition described above, are, therefore, more than usually liable to, 
rupture during effort. If a large and sudden haemorrhage occurs in the tissues 
60 beneath the intima, there is a resulting bulge into the lumen of the coronary artery, 
and cases are described where total occlusion of a coronary vessel has occurred 
without any thrombus formation whatever. It has been found that all degr< »s of 
subintimal leakage can occur. For instance, a small leakage may cause no symj toms 
whatever. The degree of symptoms experienced by the sufferer is depen ien 
65 entirely on the degree of bulge into the lumen of the coronary 1 artery. ( * If thin 
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bulge is considerable, it causes a backwater or eddy in the coronary stream, and then 
thrombus formation is a likely event. At other times the bulge, being of a lesser 
degree, may lead merely to partial narrowing of the vessel, which may be sufficient 
to produce the picture only of angina of effort. Effort is considered particularly 
significant where the onset of symptoms actually coincides with some severe r 
effort. ^ With the accumulated evidence to hand, the conclusion is quite inescapable ° 
that effort must be the causative factor in the case of G ’Neill. . . . If he 

had not had this' attack. at this particular time, it is possible that he would have 
gone on working indefinitely, but I would not say it is probable. By that, I mean 
if he had been permanently on light employment, an incident such as this might ]Q 
never have happened. It is not possible to set any limit on his industrial life, 
because one may or may not have found evidence suggesting arteriosclerosis. 


On cross-examination, he said : 


. . I would say the infarct fully developed probably within a few hours of the 
initial incident. By that, I mean the process was initiated at the time of his 
exertion. An infarct does not form in a matter of minutes, it forms in a matter of 
hours. . I have nothing to suggest it was there previous to the collapse. I would 
say it is a matter of opinion, based on medical and scientific fact, as to which 
school of thought is right, which is the basis for both schools of thought. . . . I 

have no doubt that suppliant sufferers from arteriosclerosis. That is a degenerative 
and progressive disease. . The disease can develop even if a man is doing work of 
the lightest type. It is the commonest cause of death by natural process. 
Suppliant told me he had been doing this work for twenty years or more, and I 
take it that the work he was doing this dav was the same as he had been doma- 
in the past.. ' V' 


In answer to the Court, lie said : 


I think the amount of exertion required to produce these results is purely 
arbitrary. I do not think there is any way of estimating the degree of exertion 
necessary. The exertion of working the crane is an unusual exertion, despite the 
fact that he was doing it for some years, ’ 


Three points in Dr. Williams’s evidence should be noted : (i) his 
impression that “ suppliant had to brace himself from stem to stern in 
v order to carry out the requisite actions ” ; (ii) that effort is considered 
particularly significant -where the onset of symptoms coincides with 
some severe effort (note. ' 6 severe ”) ; and (iii) that it is a matter of opinion 35 
which school of thought is right — -/.e., whether thrombosis can be caused 
by effort. 


Dr, Gray said : 


The general opinion about moderate exertion on the formation of an occlusion 
of the coronary artery is that it has no effect at all. My .authorities I produce: are j a 
{ without exception, they all say that moderate exertion has no effect) : Boas in T U 
the 1939 Journal of the American Medical Association , 189 1 , says it is very difficult 

* to visualize actually what goes on in the artery, and difficult to follow how effort 

can produce thrombosis ; the Journal of Industrial Medicine , August, 1939 

Master, Back, and Jaffe have conducted a very extensive research into the cause Ar 
of the onset of coronary thrombosis. They analysed 767 cases, and found the 4:0 
incidence of attack was the same during morning, afternoon, evening, and night. 
Dividing the twenty-four hours into four periods of six hours, and beginning at 

7 a.m., the percentage of attacks in each period varied only from 23.5 per cent, 
to 26.1 per cent. They found that, considering the hours of day individually* 
there was a greater number of attacks at 2 a.m. and 10 p.m. Their conclusions ■ 

of the whole article were that only 2 per cent., of attacks occurred in relation to 
strenuous exertion, and that in 9 per cent, the patient was engaged in moderate 
activity. They say, considering these percentages in relation to the portion of 
the day commonly spent in these activities, it was concluded they were not causally rr 
related to the onset of the attack. That is as regards moderate exertion. As ^ 

, regards strenuous exertion, there are opinions that do show that strenuous exertion 
has an effect. That is not proved, but is only surmised. That is the intimal 
haemorrhage, but* they have not been able to visualize what happens on effort 
with relation to the haemorrhage. It has never been proved. I have not seen m 
the report of Dr. D’Ath quoted in Tansey's case. Experimentally, they have pro- W 

* duced far greater pressure in the coronary arteries than ever occurs at work, and it 
has had no effect. Assuming the work to have been strenuous, I would say there 
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is a possibility, but I would not go any further than that. It is correct that there 
are two schools of thought. The narrowing of the arteries is a progressive de- 
generative change. Thrombosis is not inevitable. I think in this case the 
thrombosis was inevitable. I would not agree the vibration would have any 
5 ©ffect on it. The most I will say is that very strenuous exercise may have had 
some effect — we do not know enough about it. I do not know if the work suppliant 
was doing was strenuous work. The point all these people make is that the work 
is strenuous and unusual. I consider thrombosis was bound to come on, and 
sooner or later he would have been incapacitated. If he had been only pottering 
10 round in the garden doing light work, it would have come on at the same time. 


On cross-examination, lie said : 


It is reasonable to suppose that suppliant’s arteries were in a defective con- 
dition prior to October 7, 1945. A man with arteries in that condition should be ', 
exercising himself only within the limits of that capacity. . . . I agree, thatl 

early in October he was a candidate for cardiac trouble. It was not a good thing 
for him to have worked the long hours he did on October 6 and 7. . . . But 

a condition of coronary insufficiency, if prolonged, may produce an infarction 
without an actual thrombosis. I do not think you. can say from my cardiograph 
taken in February whether the infarct was due to insufficiency or occlusion. If 
it had been taken earlier, you could say. I think it fair to qualify all this about 


effort, but 1 do not agree coronary occlusion may be caused by effort. Coronary 
occlusion may be caused by a blood clot or by an atheromatous patch on a diseased 
plaque. I cannot say which type of occlusion this was. Either will probably 
result in an infarct. You can get occlusion without an infarction. I said moderate 
exercise and accustomed exercises would have no effect, but strenuous exertion 
might possibly have an effect. Some people say blocking from a necrosed patch 
can be caused by effort. I would not express an opinion on the quotation made 
by Dr. , D’Ath from Boas in . Tansey's case as follows “ With physical effort 
a softened atheromatous plaque may rupture into the arterial lumen.” 
The reference is probably I ) 939 Journal of the American Medical Association, 1891. 


Dr. Gray’s opinion should be noted. It is that moderate exercise and 
accustomed exercise would have no effect, but strenuous exercise might 
35 possibly have an effect. 


Dr. Lynch said : 


Infarction of the heart is always associated with coronary narrowing, and most 
frequently is due to coronary thrombosis. This condition occurs in widely varying 
circumstances, and is not necessarily or ordinarily related to effort. The process 
40 coronary occlusion or narrowing which precedes the infarction is due to the 
natural progress of the disease in the artery wall. There is first of all formation 
of plaques on the vessel wall, then encroachment of the lumen, then roughening 
of the plaque by degenerative changes, and then final occlusion or blocking of 
the artery by the formation of clot. In the ordinary course of the disease, this 
45 final occlusion by a clot is a slow process and of gradual onset, although the 
symptoms produced by the final blocking of the vessel come on usually with 
dramatic suddenness* ... I think that in the main coronary thrombosis 
arises as the result of the natural progress of the disease. Those cases in which 
effort is an exciting cause of the thrombosis are, in my opinion, an almost negligible 
50 minority. I have made post-mortem examinations and microscopical examina- 
tions of diseased arteries in very many cases of persons who have died from coronary 
thrombosis and infarction of the heart. ‘ I have not yet encountered a case in which ; 
I was reasonably satisfied that effort precipitated the development of the thrombus. 

I agree with Dr. D’Ath that each case should be evaluated on its merits. In doing 
55 so > I think the quantum of the effort involved and the circumstances under which 
the effort is elicited are of considerable importance. The work which Mr. O’Neill 
was doing was heavy work. By this, I do not mean that it required unusual 
physical strength. He himself says that it was responsible work, and no doubt 
it was. I regard it as being a skilled occupation, requiring rather nice judgment 
60 a good sense of timing rather than heavy physical exertion. It was work 
to which Mr. O’Neill was accustomed, and I am sure work which, to him, must 
have been second nature. I cannot .imagine that in the course of his work during 
a day there would be any notable change in his circulation. * I do not think the 
work, heavy though it was in the general sense, would occasion any substantial 
’ w change in his pulse rate or any appreciable alteration in his arterial blood pressure. 
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These I believe to be the. only circumstances under which effort is likely to be the 
exciting cause of coronary thrombosis, by initiating a small haemorrhage into an 
atheromatous plaque on the vessel wall. 1" think there is this sharp distinction 
between O’Neill’s case and Tansey's : that Tansey was suddenly exposed to unusual 
strain and to a set of circumstances in which there was some element of personal 
danger. I think this is an important consideration. For these reasons I do not 
believe that the work which O’Neill was doing at the relevant time or the effort 
which the work as he described it involved was a material factor in the onset of his 
disablement from coronary thrombosis. ... As to the quantum of effort 
which might he regarded as being a factor, it is difficult to fix a standard for that, 
because it is purely arbitrary, but my view is that the quantum of effort and the 
circumstances under which the effort is called for should be such as to give rise to 
some substantial changes in the circulation, either by raising the arterial blood 
pressure or accelerating the pulse rate. I think an unusual effort, one called for, 
say, in some situation of emergency or danger, would be more likely to produce a 
change in the circulation which might do-harm. In a mail who is going about his 
ordinary work, and particularly work to which he has been accustomed by months 
or years of experience, I think that, with the ordinary variation of intensity of the 
work in the course of a day, such as this man’s work, that would not produce the 
conditions which might initiate an intimal haemorrhage. The conditions under 
which thrombosis or occlusion of a vessel may occur seem to b© just as much de- 
pendent on chance as the rupture of a congenital aneurysm. I realize that that 
lea\ es the position, as far as suppliant is concerned, as one in which the occurrence 
of the changes in his coronary circulation while he was working w r as due to coinci- 
dence. I think it: can be assumed that the arteries were diseased, arid the fact 
that he had no symptoms prior to that particular moment does not mean there 
were no changes occurring in his arteries. The process of thrombosis in the 
artery is a gradual one, and the clot may build up within the artery and not pro- 


1 . would, be more likely to he a matter of days than of weeks. The narrowing ox the 

arteries is progressive. . It is common experience that a. man may die suddenly 
f nom coronary disease in which there is an extreme degree of narrowing of the 

coronary arteries, and up to the moment he dies he may never have made a single 
complaint relating to his heart. The absence of symptoms, and appearance of good 35 
health, do not enable on© to infer that the diseased changes date from the onset of 
iiHII 'Symptoms. . ■ 

On cross-examination, he saM: 

' 1 Flad I known the condition of his arteries, I would have advised him to give up 

heavy work, because the disease is a progressive one. Work which he could pre- Aft 
fjfefcj . 1 viously do with ease would soon lie beyond the capacity of his damaged heart 
||Vi ; muscle, and, with this disease, if he were so to exert himself beyond his capacity, 
t might initiate changes in his cardiac rhythm which might cause sudden death. 

5.V { advising a man who had diseased coronary arteries regarding his work, I Would 

take into account, the nature of his work. I would say that a factor which would 45 
adversely affect him would be long periods of physical and mental strain. The 
changes of degeneration are so gradual that I doubt whether, in a particular case, 

’ ‘ „ ymi could say a particular period of worry or a particular period of unusual effort 

produced in itself any appreciable acceleration of the natural process. It is 
f|; cumulative and prolonged in. its action and quite independent of physical factors. 50 
m 1 a % ree that, if I had known the condition of suppliant’s arteries, i would have 
advised him to give up this job. ^ I believe that the commonest cause of infarction 
of the heart is occlusion. I think there are cases, which, in my experience, are 
Vv 1 extremely rare, where infarction may be caused without occlusion from acute 

msuffieiency and merely due to the discrepancy between the demands 55 
of the heart for blood and the capacity of the narrowed arteries to supply that 
.. blood. I suppose there would be pain in that process. The cause of the in- 
fey > farction can only be inferred, but I would infer it was due to an occlusion, because, 

I’L' in my experience, that is by far the commonest cause. Assuming it was due to 
. * *. co Jonary insufficiency, it is the theory that effort is the cause of the coronary in- 60 
tjijV sufficiency- prolonged and unusual effort, not effort to which the man is accus- 
f&Kv ’ , ^omed. My view is that there is rarely any relationship between effort and the 

| anset of coronary occlusion. I know there are two sharply divided schools of 
thought on that point. 

Summarized, Dr. Lynch’s opinion is “ that in the main coronary throm- 65 
“ bosis arises as the result of the natural progress of the disease,” that 
these cases in which effort is an exciting cause are an almost negligible 





“WM'V ' ' ' n 


***"* " ' ■ "• 1 « , - 


COMPENSATION COURT. 


“ minority , 55 that he does not believe the work or the effort was a material 
“ factor in the onset of his [suppliant’s] disablement from coronary 
£ ‘ thrombosis , 5 5 and that the clot takes time (hours or even days) to 
build up, and may not produce symptoms until complete blockage 
5 occurs. Dr. D’AtlTs report in Tcmsey’s case(14) has been referred to. 

That report was made by Dr. E. F. D’Ath of Dunedin to assist this 
Court in Tansey’s case. It reviewed a great many authorities (they 
are listed in the report), and made it clear that there are two schools 
of thought on the subject. Referring to the “ new school , 55 he says : 

10 They believe, from their experience, that bodily effort may, in some eases, 
directly induce the closure of a coronary artery with consequent cardiac infarction, 
and that this appears to be of sufficient frequency to be of practical clinical import- 
ance, as well as of medico-legal significance! 15). 

Dr. D’Ath’s report proceeds : — 

15 It is their opinion that the accepted studies of Paterson, Winternitz, and others 
suggests how unusual, exertion may bring about coronary artery occlusion! 16). 

This seems to emphasize “ unusual exertion . 55 The report goes on, 

“ Boas puts the matter briefly and clearly when he says , 55 then follows 
a quotation from Boas in which the following passages occur : — 

20 With physical effort there is a sudden alteration of arterial pressure, cardiac 
action is increased, rupture of one of the capillaries in the arterial wall may occur, 
or a softened atheromatous plaque may rupture into the arterial lumen. . . . 

When an unusual strain during work is followed by cardiac disability in the 
sense outlined, and when this occurs in a person who has been previously well and 

25 free from symptoms while at work, it is proper to conclude that the disability was 
induced by the work, and is therefore compensable! 17). 

“Sudden alteration of arterial pressure 55 and “unusual strain” are 
referred to. Dr. D’Ath’s conclusion is — 

After careful and critical analysis of all the recent literature on the subject, 

30 I have been strengthened in my opinion that there is now sufficient clinical and: 
pathological evidence to warrant the deduction that effort is, in certain cases, 
the determining factor in the onset of coronary occlusion. 

Recognition of the fact that effort can induce cardiac infarction makes it . 
necessary ~to evaluate each case on its merits. It may be said in a general way 

35 that where a patient’s complete disablement follows immediately on the incident 
of effort to which the disability is ascribed, the causal connection will usually he 
clear. Where, however, the final episode of complete disability is delayed for 
some hours or days there must be a continuity of symptoms dating from the event 
to the actual moment of complete disablement! 1 8). 

40 The articles by Boas referred to by Dr. D’Ath are : {a) Angina Pectoris 
and Cardiac Infarction from Trauma or Unusual Effort. J.A.M.A. 112 : 

1945, 1887. ( h ) Cardiac Infarction induced by Unusual Effort. J. 
Mount Sinai Hosp. 7: 1941, 307. (c) Some Immediate Causes of 

Cardiac Infarction. Am. Heart J. 23 : 1942, 1. 

45 Dr. Williams cites Boas in support of his opinion. Dr. Gray cites , 
articles by Boas for the statement “ that moderate exertion has no 
effect.” Unusual exertion,” “ sudden alteration of arterial pressure,” 

“ unusual strain during work ” are the terms used in the extracts cited 
. by Dr. D’Ath. >■ ' 

50 In 1945, Blumgart summarized his conclusions as follows : 

The histories of eleven patients with acute myocardial infarction consequent 
to strenuous effort illustrate the relationship between the two. - , j 

(14) Ante, p. 122. (17) Ante, p. 129. 

(15) Ante, p. 126. (18) Ante, pp. 129, 130. 

(16) Ante, p. 129. 
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■He proceeds as follows : 

The clinical criteria which must be satisfied to demonstrate this relationship 
are (a) the development and increase of cardiac symptoms such as pain or snbsternal 
distress during or immediately following unusual effort. 

He goes on to set out additional criteria which must be present, but 5 
these do not concern us here (Journal of the American 'Medical Associa- 
tion, July 14, 1945 : “ The Relation of Effort to Attacks of Acute 
Myocardial Infarction — Lieutenant-Colonel Herrmann L. Blumgart). 

In a reply to that article, Master says : 

In an article in the Journal , July 14, entitled “ The Relation of Effort to Attacks 10 
of Acute Myocardial Infarction,” Blumgart has challenged the work of my associates 
and myself. He believes that in a “ small proportion ” of cases strenuous exercise 
may induce coronary occlusion. We believe that in no instance is there any 
relation : 1945 Journal of the American Medical Association, 90. 

The foregoing extracts show the conflict of opinion on the subject, but 15 
it does appear that the view 7 that effort can cause occlusion (thrombosis) 
implies unusual exertion or something causing a sudden alteration of 
arterial blood pressure. 

It is necessary to evaluate the case on its merits. To do that, it is 
necessary to ascertain what suppliant was doing when he collapsed, 20 
and whether that was something likely to cause him unusual exerfion 
or a sudden alteration of arterial blood pressure. This evidence 
begins with Mr. Crawford McIntyre, who spoke to suppliant when 
suppliant came down from the crane immediately after the occurrence. 

Mr. McIntyre says : 25 

• I asked him what was wrong, and he said the reversing lever had jarred him. 

I assisted him clowiVto the shelter-shed, where I laid him down. I had nothing 
more to do with him after that. I did not know what he meant when he said the 
lever had jarred him. He said nothing about strain to the chest. 

Next comes the hospital record, made the following day. It states : 30 

Severe pains in cardiac region, headaches, perspiration. History : Symptoms 
Occurred one day prior to admission. 

Next is a further hospital record of December 4, as follows : 

The patient had a sudden onset of nausea followed by precordial pain and semi- 
consciousness and shock, pain gripping in nature— two months ago — a typical 35 
coronary thrombosis evidently. 

Next is Dr. Gray, who inquired into the case for the Railways 
Department. He says : ‘ 

I inquired whether the work involved was unusually severe, and have a note : 

Not any particular exertion, but his work was rather worrying.” I said I 40 
particularly inquired into what" suppliant was doing, and said it was not strenuous 
work. ppp; 

Next, Dr. Wilson inspected the crane with suppliant, and was given 
a demonstration. He said : 

I would describe the work as being work of considerable responsibility. It 45 
is heavy work. There is a lot of stress on both arms, not all the time, but during 
Certain times during the manoeuvre. The work appeared to me to require a strong- 
grip of the levers with both hands. I did not try the levers of the crane. I am 
not in a position to say what strength is required to push, or pull these levers. 

Nothing seems to have been said to Dr. Wilson about the lever taking 50 
a grip on the occasion that suppliant collapsed, or that there was any 
extra exertion on that occasion. Extra exertion is now relied on, 
and it is a matter for comment that nothing was said to Dr. Wilson 
about it when he was being given a demonstration for the very purpose 
of enabling him to give evidence as to the effort exerted by suppliant 55 
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at the time of Ms collapse. As to the effort required to operate the 
levers. (leaving out the question of extra exertion on this occasion), 
Dr. Williams says lie is not in a position to say what strength is required. 
Dr. Wilson saw the work, and he does not support Dr. Williams’s 
impression that suppliant had to brace himself from stem to stern to 
carry, out the requisite actions. Next is Dr. Williams. He examined 
suppliant in June last. Dr. Williams says : 

From his description, I gathered that, in lowering a load into the hold, par- 
ticular strength had to be utilized in controlling the brake-lever, especially during 
the last phase of the manoeuvre, because, if this control were not exercised, the 
load Vv oulu probably descend into the hold at a high speed. My impression from 
the history was that the degree of physical exertion entailed was very considerable, 
and that the physical act was rendered no easier by the fact that there was con- 
siderable vibration. In other words, suppliant had to brace himself from stem to 
stern in order to carry out the requisite actions. 

Dr. Williams makes no reference to the lever “ taking a grip,” and says; 
that he took it that the work this clay was the same as suppliant had 
been doing in the past. At the hearing, suppliant said : 
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' . u to have arisen in the course of the employment and out of it ” : Mac - 
donald's Workers' Compensation in New Zealand , 2nd Ed. 294, para. 556 ; 

■ and “ where there are two or more possible causes of injury or death, 

“ for one or more of which the defendant is not responsible, the plaintiff 
must show by evidence that the injury was wholly or partly the result f 
“ of that cause which would render the defendant liable. If the evidence 
“in the 'case leaves it just as probable that the injury -was the result 
“ of one cause as of the other, the plaintiff cannot recover' 5 " : ibid., 296, 
para. 559. In this case, there is something more than a possible cause 
, other than effort : there is disease, which is a usual and probable cause of if 
thrombosis. Counsel for suppliant submits that the onus should rest 
on the Crown, because (i) medical knowledge as to causation of coronary 
disturbances is imperfect and incomplete, and even the most eminent 
medical scientists are in sharp disagreement ; (ii) suppliant’s collapse 
was what the layman would expect from the performance of such work 
by a cardiac subject ; and (iii) any prudent physician, knowing the 
condition of O’Neill’s arteries on October 6 and l] would have advised 
him against the work as being too strenuous and arduous, and likely on 
that account to lead to cardiac disturbance. 

It is true that the medical position is doubtful, but the doubt is 2C 
whether effort can cause thrombosis. That doubt is not a good ground 
for presuming that effort did cause thrombosis, and so shifting the onus. 

It is true, as counsel for suppliant submits, that a prudent physician 
knowing suppliant’s condition would have advised against the work 
because of his diseased heart condition. No doubt a layman would 25 
take the same view, but those circumstances do not help to determine 
the vital question whether effort can cause coronary thrombosis. Dr. 
Williams is of the opinion that it can, in certain circumstances, and that 
it did so in this case. The opinion of Dr. Gray and Dr. Lynch is that 
thrombosis is the result of disease, and that it has not yet been estab- 3C 
lished that thrombosis can be caused by effort at all, and that, in any 
case, moderate and usual effort has no effect in the causation of throm- 
bosis. Dr. Williams’s opinion that thrombosis was caused by effort 
in this case is based on the view (i) that suppliant had to brace himself 
from stem to stern in doing the work, and (ii) that effort is particularly 35 
significant where the onset of symptoms actually coincides with some 
severe effort. On the evidence, I do not find that there was on this 
occasion any more effort than the ordinary and usual effort of working 
the lever, which the suppliant makes every two to three minutes in the 
course of his work as a crane-driver. Dr! Williams regards coincidence 46 
with severe effort as particularly significant. Tansey’s case(21) was a 
case of coincidence with severe effort. Dr. D’Ath stresses effort in 
his report on that case. Dr. J. C. Paterson (cited by Dr. Williams and 
Dr. .D Ath) says this in 112 Journal of the American Medical Association, 
897: . 1 45 

It is suggested, therefore, that high coronary blood pressure, the result 
of strenuous exercise or of emotion (or of persistent hypertension), is one of the under- 
lying causes of capillary rupture and intimal haemorrhage in arteriosclerotic coronary 
arteries. If conditions are favourable, the various '“changes which result from 
capillary rapture may then be the initiating factors in the deposition of coronary 
thrombi. J 50 

“Suggested” and “'strenuous exercise” should be noted. Boas, 
another authority (cited by Dr. Williams in this case and by Dr. D’Ath 
in Tansey’s case), says : 

(21) Ante, p. 122. 
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Solicitors for the suppliant : Joyce and Taylor (Greymoutli). 

Solicitor for the Crown: F. A. Kitchingham, ” Crown Solicitor 
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jL her© is considerable variation in the time that elapses before the full symptoms 
and incapacity develop. In many instances extensive cardiac damage occurs 
immediately after the accident, or follows within a few hours. In others, there is 
a tree interval of many hours, or even of several days between the accident and the 
o development of major cardiac damage, and during this interim the patient may 
complain ot little beyond weakness and some uneasiness in the chest. In still 
other cases there are continuous symptoms of minor cardiac embarrassment after 
tiv ^ ccid ® nt » kut these may not be severe enough to incapacitate the patient. 
b many, after days or even weeks, a complete coronary occlusion occurs, leading 
1 0 to complete disability. . 

W hen an unusual strain during work is followed by cardiac disability in the 
sense outlined, and when this occurs in a person who has been previously well and 
free mom symptoms while at work, it is proper to conclude that the disability was 
induced by the work. 

15 This statement is quoted by Dr. D’Ath in Tansey'.s case. In Dr. Pater- 
son's article, there is this further statement : 

The formation of coronary thrombi is a gradual process, sometimes occupy in g* 
several days before occlusion of the coronary lumen with its resulting cardiac pain 
is produced. Therefore the activities of a patient immediately preceding the 
2 Q onset of an attack of coronary tlirombosis have no relation to the etiology of the 
precipitation of a thrombus but are purely coincidental. 

On the view that strenuous or unusual effort can cause thrombosis, we 
get this : suppliant had disease from which thrombosis results, and it 
comes on at any time. It came on while suppliant was operating the 
25 crane-lever. Suppliant says it came on because he was operating the 
crane-lever. For that proposition he relies on the school of thought 
which says that strenuous or unusual effort can bring it on . The evidence 

does not prove strenuous or unusual effort. Therefore, I am unable to 
hold that the work caused, or could cause, the attack of thrombosis, 
30 or that the work is a more probable cause than the disease. The 

claim fails. I reserve leave to respondent to apply for costs. 

Judgment for the respondent. 
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RUMBLE v. TIMARU BOROUGH. 


1947. February 2 5, March 19, before Mr. G. G. Chisholm, S.M., at 
■Timaru. 
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Municipal. Corporations — Sideshow License — Refusal by Borough Cor- 
poration — Refusal based on Probable Interference with Peace and 
Quiet of Persons Living in Vicinity, and Unsuitability of Site— No 
Legal Sanction for Refusal — Municipal Corporations Act , 1933, s. 312 
— Municipal Corporations Amendment Act, 1938, Schedule , Cls. 1, 4. 

A showman arranged for the use of a portion of land in Timarn 
for the purpose of opening a sideshow during the holiday season. 
The land had been let to another showman, A., who had opened a 
refreshment stall thereon under an itinerant trader’s license granted 
by the local Borough ; and A. had sublet portion to the said show- 
man, who erected and opened his stall without a license. On 
being informed by the Borough Inspector that a license was neces- 
sary, he applied, but the license was refused. 

On appeal by the showman against the Council’s decision in 
refusing the application for the sideshow license, 

Held, 1. That the appellant was an “occupier” within the 
meaning of that word as used in CL .1 of the Schedule to the Municipal 
Corporations Amendment Act, 1988, and that term means nothing 
more than one who is legally in possession. 

2. That the license -was not refused because of non-compliance 
with any, of the conditions of the Schedule to the said statute’ 

3. That there were no particular provisions hi the Municipal 
Corporations Act, 1933, or otherwise, which would give the Council 
power to refuse the application on the grounds that the sideshow 
would interfere with the peace and quiet "of the persons living in its 
vicinity, or because it was of opinion that the land on which the 
sideshow would be carried on could he regarded as unsuitably 
placed for the carrying-on of the sideshow. 

4. That the Council’s refusal was without legal sanction, and, 
if the appellant complied with the conditions set out in the said 
Schedule, he was entitled to the license. 

APPEAL under CL 4 of the Schedule to the Municipal Corporations 
Amendment Act, 1938, against the decision of the Timaru Borough 
Council in refusing appellant’s application for a license to carry on a 
sideshow, being one of the purposes specified in s. 312 of the principal 
Act — viz., the Municipal Corporations Act, 1933. 

The appellant was a showman resident in Christchurch, and in 
December, 1946, he arranged for the use of a portion of land at the 
corner of Wai-iti Pvoad and Mewling Street, Timaru, adjacent to Caroline 
Bay, for the purpose of opening a sideshow during the holiday season. 
The land was the property of one Evans, and was known as “ Evans’s 
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Evans had let this property to another showman, Andrews, who 
had opened a refreshment stall thereon • under an itinerant trader’s, 
license granted by the Council, and Andrews had sublet portion to the 
appellant. 

Appellant had erected and opened 'his stall without a license. He 
stated that he was under the impression that, as Andrews already had a 
license, it was not necessary for him to apply. When advised by the 
Borough Inspector that a license was necessary, he made a written . 
application on .December IS, .1946, and his application was refused in 
a letter from the Town Clerk dated December 19. He now appealed, 
against this decision. 

D. J. Hewitt , for the appellant. 

M . C, Gres son, for the respondent. 

Cur. adv. vuit. 


Chisholm, S.M. [After stating the facts :] Mr. Gresson takes the 
preliminary objection that the application and appeal are incorrectly 
made, in that the appellant is neither the 44 owner ” nor 44 occupier ” 
of the building : See el. 1 of the Schedule. 

44 Occupier ” is defined in the Act as 44 inhabitant occupier,” and it is 
submitted that the Court should regard 44 inhabitant ” in the sense of one 
who dwells or has a permanent residence, in which case it is submitted 
that only the owner, Evans, could properly make this application, as he 
is a permanent resident in the Borough, whereas the appellant is not. 
Such an interpretation would lead to the anomalous position that, 
whereas an 44 occupier ” would require a residential qualification, an 
owner ” might apply as such without any such qualification. I find 
other dictionary meanings which lead to no such anomaly, e.g ., 44 in- 
habitant : one who has a legal settledment ” ; 44 settlement : the act 
of giving possession by legal sanction.” 44 Occupier” is one who holds 
possession. 

I think, therefore, that 44 occupier ” means nothing more than one 
who is legally in possession, and this objection must fail. 

It remains now to consider whether appellant, having made an 
application for a license and having been refused, is entitled to redress. 

Clause 1 of the Schedule deals with the making of the application, 
and, the only objection, to this having been already overruled, the 
application can be regarded as being in order. y; 

Clause 2 sets out the conditions under which the application may he 
granted or refused. Shortly , these conditions provide that, if the Council 
is satisfied with reports as to the security and suitability of the building, 
the means of ventilation and of ingress and egress, the sanitary arrange- 
ments, and the safeguards against fire, it shall issue the license. * 

There is no provision in the Schedule for the exercise by the Council 
of any general discretion in the matter. Iff 

The .refusal of the application was conveyed to applicant in a letter 
signed by the Town Clerk in the following terms : 

44 1 am directed to acknowledge receipt of your application of 
44 18th instant addressed to His Worship the Mayor. ■ 
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“ Council is not prepared to grant a license for public amusements 
- in respect of section at corner of Wai-iti Road and Hewling Street. 

“I therefore have to inform you that your application is de- 
clined 

There is no evidence that the Council took any of the steps pro- 
vided for in CL 2 of the Schedule, nor is there any indication in the above 
letter that the application was refused for any of the reasons set out 
therein. 

The evidence led by appellant for the most part dealt with the 
allegation that the Conned was biassed in its attitude towards the 
application, but it did cover the questions of sanitation, ingress and 
egress, and water supply. 

Respondent’s evidence denied the charge of bias, and showed that 
the Council had received complaints from residents of the neighbourhood 
and had passed a resolution to the effect that no licenses would be 
granted under any circumstances for public amusements on that section. 

It is clear, therefore, that the refusal of the license was not because 
of noncompliance with any of the conditions of the Schedule, and in- 
deed it is not suggested by respondent that this is so. 

What the reason for refusal was appears in respondent’s answer to 
the appeal filed in Court. Clauses 3 and 4 of this answer read : 

“ 3. The Council refused the said license because the Mayor 
“ and some councillors of the Borough of Timaru had received requests 
44 from persons living in the vicinity of the said section (who had 
. 44 observed preparations being made regarding the sideshow of the 
44 appellant) that such a license should not be granted and the Council 
44 after consideration was of the opinion that the carrying on of the 
44 said sideshow would interfere with the peace and quiet of the persons 
44 living in the vicinity of Evans’s section. 

44 4. The Council being charged under the Municipal Corporations 
4 Act, 1933, and otherwise with the good order and government of 
:4 the Timaru Borough, considered that it was entitled to refuse the 
:4 application for an amusement license, as it regarded the land on 
54 which the sideshow ‘would be carried on as unsuitably placed for the 
44 carrying on of such sideshow.” 

My attention has not been directed to any particular provision 
under the Municipal Corporations Act or otherwise which would give 
the Council authority to refuse the application and override the definite 
provisions of the Schedule. 

It seems clear that, if appellant complies with the conditions set out 
in the Schedule, he is entitled to his license, and that the Council’s re- 
fusal thereof is without legal sanction. 

Appellant is entitled to redress. 

It is ordered that respondent grant the application of appellant 
dated December 18, 1946, and that respondent pay costs of appellant 
£5 and disbursements. 

Appeal allowed. 

Solicitor for the appellant : D. J. Hewitt (Christchurch). 

Solicitors for the respondent : Perry , Hudson , and Gresson (Timaru). 




jwOvVyv : ■ • : 

fell/ c * M f : 




>.0 5. l i l .l .J’iw, ...Ml 












COMPENSATION COURT. 


[IN THE COMPENSATION COURT 

SMITH v. THE KING. 


1946. September 9, 30. 194 f 


Compensation Court. Wellington, 
Augusts. OngieYjJ* 


Workers'* Compensation — Accident arising out of and. in the- Course of the Employment-- 
— Coronary Thrombosis — Evidence that Deceased Worker had Coronary Artery : 
Disease and Died therefrom — Onus of Proof that Death resulted from .Effort- 
Workers* Compensation Act, 1922, s. 3. 

Where, in an action for compensation by the widow or representative of a 
deceased worker, the evidence proves that the deceased had coronary artery 
disease, and that death resulted from that disease, there is a known cause 
(disease) for what happened, and it is for the plaintiff to prove circumstances 
leading to an inference that death was in fact premature, or was in some way 
inconsistent with the usual course of disease. 

Where the evidence does not show that the death of deceased resulted, 
from effort, the Court cannot find that the death of deceased resulted from his 
work. 


The deceased had coronary artery disease. He had that disease 
for some time, and, according to the evidence, he had heart attacks 
at work from time to time from June 14, 1945, onwards. Three 
occasions were referred to in the evidence : the first, on June 14, when 
] () pulling sleepers with a pick ; the second, on August 22, when assisting 
to shift a crossing ; and the third and last, early in September, when 
assisting loading a hut. The date in September was not fixed, but it 
was before September 7 and probably on September 3, 4, or 5. In 
her petition, suppliant alleged that on or about June 14, 1945, the 
15 deceased -was engaged in work involving continuous and strenuous 
physical effort, that periods of the work required exceptional physical 
‘effort on the part of the deceased, and that, while doing that work, he 
injured his heart. The petition continued : 

The said accident aggravated a pre-existing diseased condition of the deceased 
20 heart, and because of the injury sustained thereby and of the nature of the work 
subsequently done by him the death of the said deceased on September 16, 1945, was 
.premature and resulted from the condition of his heart. 

That based the claim primarily on what happened on or about June 14 
(the sleeper-pulling work), but at the hearing the petition was amended 
25 by adding the following : , , 

That early in September, 1945. and while deceased was engaged in moving 
railway huts near Mawheraiti, the effort and strain exerted by him caused damage 
to his coronary arteries and was a precipitating factor of his death, on September 16, 
1945. , ,, ’ ‘ , 

30 That referred to the hut-loading work. The incidents referred to are 
the first and third of those occasions when the deceased had heart 
attacks at work. The deceased died some eleven to thirteen days after j 
the third attack. There was no post-mortem examination. Dr. C. H. 
Thomson saw the deceased about half an hour before deceased died. 
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Dr. Thomson said the deceased was then far too ill to be troubled with 
inquiries relating to medical history. So far as the evidence shows, 
deceased had not consulted any other doctor. At the trial, Dr . Morvyn 
Williams of Wellington was called for the suppliant and Dr. r. r . JLyncn 
of Wellington for the Crown. They formed their opinions on what they 
deduced from the evidence. Dr. Thomson supplied particulars for tne 
death certificate. To the best of his recollection, these were as follows : 

(a) “ Myocardial degeneration— months.” (I deduced this from my general 
medical knowledge and experience and not from any statement made to me by the 
deceased.) (6) “ Coronary thrombosis— one week.” 

Dr. Thomson said : 

I was satisfied that the deceased suffered from acute coronary insufficiency. 

I do not feel confident to express an opinion as to what was the cause of this. In 
stating that death was due to coronary thrombosis I was referring m a general 
term to death due from coronary insufficiency. This is the usual term m such 
cases I agree, however, that I am unable to say what was the final and terminal 
event which caused the collapse and death. In my opinion, however, the deceased 
suffered from an infarct of the heart which had formed at least a week or so earlier 
and since then had gradually enlarged. If the deceased as a fact had been suffering. 

-pain over a period of some months and if I had been aware of that fact, m providing 
particulars for the certificate of death I would not have written Coronary 
“ thrombosis— one week,” but “ Coronary insufficiency.” 

His evidence was given by affidavit. Dr. Thomson distinguished 
coronary thrombosis and coronary insufficiency. Had he known the 
history, he would have regarded this as a coronary insufficiency case. 
Coronary insufficiency due to effort came on at the time of effort, and 
normally brought about its effects (whether death or otherwise) at that 
time. It would therefore require an explanation to connect death on 
September 16 with coronary insufficiency on or about September 3, 4, 
or 5. In the absence of an explanation of the delay, death due to 
coronary insufficiency was inconsistent with suppliant’s case. (Dr. 
Thomson was not called as a witness.) 

Blundell, for the suppliant. On the facts, this case comes within 
Tansey v. Renoton Collieries, Ltd.{ 1). Even if this Court holds that 
the onus does not move to the respondent, the balance of reasonable 35 
probabilities is that the -work on which the deceased was engaged from 
June, 1945, onwards caused or materially contributed to his premature 
death. The test is whether incapacity or death has been accelerated 
or materially contributed to by the injury or any other physiological., 
change which may be attributed to the work. 

RitchingJiam, for the Crown. The onus of proof lies on the 
suppliant because death or collapse did not occur while the deqeasea 
was actually pursuing his employment. Here, there is no satisfactory 
link between any of the incidents and the death. 
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Blundell, in reply. 


Cur. adv . vult. 
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Ongley, J. [After stating the facts, and setting out parts of the 
medical evidence, as above :] Suppliant does not accept or rely on 
coronary insufficiency as the cause of death. Her case is that death 
was due to coronary thrombosis ; that the first effort caused intimal 
haemorrhage ; that the third effort caused a further intimal haemorrhage 
and thrombosis. That view does not conflict -with the delay, but raises 
the question whether effort can cause coronary thrombosis and whether 
i , it did so in this case. The Crown case is that it is immaterial whether 

(1) Ante, p. 122. 
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death was due to coronary thrombosis or .coronary insufficiency, because 
both result from coronary artery disease (which' deceased had) in the 
normal course of that disease, and. that death resulted from disease in. 
this case. There is, however, this 'to be. said : that coronary thrombosis 
usually results from, disease, and does, not usually result from effort. 
(One school of thought says it never results from ■effort.) Suppliant’s 
case is, therefore, that the unusual happened in this case. Dr. Williams 
takes the view that it was coronary thrombosis in this case. Dr. Lynch 
does not contest it, but says very little depends upon whether the actual 
cause of death was coronary thrombosis, or merely coronary narrowing. 

The deceased was examined by a New Zealand Military Forces Medical 
Board on December 14, 1942. That is two years and nine months 
before his death. He was graded: “Three. Fit for Home Guard. 

“ Not fit for camp.” Causes for this grading were stated as : £C (i) Plantar 
“ callosities, (ii) Myocarditis.” Dr. Williams interprets this medical 
record as follows :— 

First there is the medical record from the army, dated 1942, in which deceased 
is stated to have had some clinical evidence of arterial disease. The evidence, 
so far as 1 could make it out, was that his systolic blood pressure was rather high 
but not excessively so, and that he had a murmur in his heart. He was graded 3, 
but apparently no reason was offered him for this and he made no further enquiry. 

,.The ' .inference , to - be- drawn from these findings is, I think, merely that deceased 
was arteriosclerotic and the implication of this was that he would be a likely sufferer 
from coronary disease which was, of course, subsequently shown to be so. Appar- 
ently at that time he had no cardiac symptoms and did not at any stage seek medical 
advice concerning his heart. 

Dr. Lynch says : 

I understand from, the records of his military service that when he was thirty- 
nine years of age he was examined by a medical hoard. It was found that he had 
a rather high systolic blood pressure and a rather low diastolic. He was also 
regarded as having a heart murmur and it is possible that there may have been 
something in his general appearance to cause the medical board to regard him as 
being not fit for active service. 

It is now necessary to examine the occasions of the three heart attacks 
(but particularly the two on which suppliant relies) to see what deceased 
was actually doing and what effect it had on him. Details of the first 
occasion are given by Mr. James M. Wall as follows: — 

X was a member of his gang for about two years. The work of the gang was 
mainly resleepering and relaying. That was regarded as a heavy type of work. 

The tools we use for that work are crowbars, hammers, picks, and shovels. The 
work is particularly tough at periods. Putting in the break, relaying the track 
between trains, is hard work — it is called “ the mad hour.” Smith did his share 
of the work. Fie was in charge. In D une, 1945, w© were working the other side 
of Mairnai. ■ - y y 

Mr. Wall goes on to describe the exact work being done by deceased at 
the time deceased suffered pain and its effects as follows : — 

He was pulling in. sleepers over the new rails with a pick. He would drive 
the pick into the i sleeper to do this. He passed a remark that he had strained his 
ticker. He put his hand over his heart at the same time. I did not take much 
notice of his appearance at the time, but he remained on the job. I cannot say 
if he had a rest at the time ; he may have. I think he complained to me that 
evening again. I think at the time he said he was not feeling too well, and I said, 

44 Have you got indigestion ? ” and he said, 44 No, it was a strain.” I am not 
sure if it was that day or a little after that he said he could not use a pick because 
it used to affect him. He did not say where it affected him, but I took it to mean 
his heart. . 

Details of the second occasion are given by Mr, James Brady. They 
are as follows : — 
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gang. lie was m tne naoit ox 
gang a hand. The first I knew 
nplaint was the day we put the 
15 . It was a railway-crossing, 
dogged and put together. The 
position with crowbars. About 
ve us a hand with that, i was 
a crowbar. We were levering 
ped the bar, put his hand to his 
his condition afterwards. That 
rent for a walk. It was half an 


side, and said, “That’s it.” I saw an alte 
seemed to be the finish of him for the day 
hour from lunch time. 

The suppliant did not direct her case towards this second occasion, anc 
the medical evidence did not attach any weight to it. 

, . Details of the third occasion are given by Mr. Brady and by Mr. . W ail 

Mr. Brady said : 

I was present when the huts were being loaded. That was some time ii 
September. I did not go to Reefton with them. The huts were pulled on to tb 
trucks with ropes. Smith started helping with that, but he was not feeling to, 

, well and left it to us. He told me he was not well. I was not working with bin 
during the last week. When he said he was not well, he said it was his heait. 
had not been doing his usual work from the lifting of the crossing to the xnovm; 
of the huts. He never was the same man. 

On cross-examination, he said : 

All the work is done by pulling on the ropes. 

pulling the ropes. Lvw 1 A-- Ad A 

pull on the rope. He* left the loading of the huts to us 
loaded. He had a hut of his own and went in and out of it. 
he just said he was not feeling too well; he was not well, 
every day between June and the time he died in Westport 
seemed, to lose all interest in the work. 

but after the crossing ~- 7 ~- 

last heavy lift I saw him do was loading the huts 
heavy work; fairly solid. L — — 

: he did not do any physical work. 

Mr. Wall said : 

We shifted camp from Mawheraiti to Reefton early in September. Loading 
: the huts on to trucks was the main work. They were jacked on to the skids or 

bv use of crowbars. They were then pulled and pushed on to the trucks. Deceased 
took part in that work for some of the time. He passed a remark that it was the 40 
last time he was going to load huts until the Department supplied rings and block 
and tackle to pull the huts on to the trucks. I am not 1 sure which day it was he 
said that, but it was after we started loading the huts. I do not think he was 
doing anything at the time. 

On cross-examination, he said : ^ 

Up to the time of shifting huts he had not been sitting down all the time* 

\ Perhaps for a week or fortnight before the huts were shifted he did not do \ ery muc i. 

■y; Prior to that he had given a hand where needed. I do not know if a ganger is 

expected to give a hand in the physical work, but our gang was always short-handed 
H | and deceased did give a hand if necessary. 50 

As to the first occasion, Dr. Williams says. 

ii- The evidence of the events on June 14 does not strike me as being as compre- 

^ , , hensive as it might be. There can be no doubt that on that date deceased tor the 

• first time in his life and concurrently with heavy exertion developed cardiac pams. 
y This much we do know.: We cannot say from the available evidence whetner or 5 i> 
g i not that pain was persistent for a matter of some hours. In other words, we cannot 

pSi^b vi-say that 'the -symptoms' as kno'wn to us. are suggestive that he developed, a carcbae- 
Eif| infarct on that date. But at the very least we do know that as _ and irom tno 

S'An.y ’ events of that day he suffered from angina of effort. There is evidence that he. 

1 complained of symptoms from time to time between . June 14 and the period in (>0 

■bp early September which marks the next stage in his. illness.^ .The. symptoms as ■ 

described were definitely related to effort, and the impression I obtained from 


uuuu " m y You use crowbars first before 25 

Deceased ^started to lift the hut with the crowbar and then to 

after the first one was 
i. On that occasion 
He was on the job 
During that time he 30 

M A.—A. He would give a hand with light lifts, 
incident at Maimai he lost all interest in the work. The 

1 A. 0 1L„ A ts at Mawheraiti. That was fairly 

Between the crossing incident and loading the huts 
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: reading the evidence .was that there • had ''been some .. deterioration in deceased’s 
health generally. 

The suppliant said : 

I remember him coming home in- June, 1945, and making a complaint that he 
9 : -was- not .feeling very well. He said he had been doing some heavy lifting. He 
.• /said he had been lifting a crossing they had been putting in. He was not laid up 
at the time. He said he thought he had strained his heart, but was not too sure. 

•• ' He went back to work as usual on the' Monday and continued to come home every 
week-end. . 

10 Oil cross-examination, she said : 

June, 1945, was the first time my husband made complaints about having 
. strained himself. From June he worked up to the Friday before his death. During 
that time ho consulted no doctor up to the Sunday night when he died. He com- 
plained -to me about hurting himself when pulling heavy sleepers. It was after -rd// 
15 lifting the crossing that he complained about pulling' sleepers. 

The suppliant's evidence seems to put the sleeper-pulling incident (the 
first incident) as occurring after the crossing- shifting .incident (the second 
incident), and it may be she confuses what was said on these occasions. 

.. Dr. Williams does not refer to the crossing-shifting incident, except 
generally as showing symptoms of which deceased complained. Dr. 
Lynch refers to it only in the same way. It is not regarded by Dr. 
Williams or Dr. Lynch as a cause or factor in the death of deceased. 

The third occasion or incident is the hut-loading. Crowbars are used 
to get the huts on to the skids, then the huts are pulled and/or pushed 
on to the trucks. Mr. Brady says : 

Smith started helping with that, but he was not feeling too well and left it to 
us. H© told me he was not well. 

On cross-examination, he said : 

On that occasion he just said he was not feeling well. 

30 The deceased does not appear to have complained of pain on that 
occasion. It seems he was not feeling well enough to work. Mr. 
Brady says deceased had not been doing his usual work since the crossing 
incident. The impression I get is that deceased was an ill man that 
day and did very little physical work. Mr. Brady says when he (deceased) 
was not well, he said it was his heart. Dr. Williams takes the case in 
three stages. His first stage is up to and including the sleeper-pulling 
incident. As to that, he says : 

We can say with absolute certainty that stage 1 represented a phase in which 
angina of effort was undoubtedly present. This angina commenced apparently 
40 c i u ^ e suddenly and dramatically during a definite physical act and was repeated 
on subsequent occasions during heavy physical exertion while at work ... 

If we consider the first stage as angina of effort, it should be realized that this con- 
dition is one essentially of a partial coronary insufficiency. This stage of angina 
of effort is basically due to atheroma of the coronary arteries. It may be purely 
45 the result of progressive atheromatous degeneration until a point is reached at which 
the coronary vessels are so narrow that they are incapable of transmitting sufficient 
blood for the immediate cardiac demand. But it may also be initiated by a sub- 
intimal haemorrhage in a coronary artery, the result of one particular effort or, 
in some cases, a cumulative effect of repeated effort. In its essential pathology 
50 the condition is really the same as the case of coronary occlusion the result of effort. 

The difference is one of degree only. For instance, it is possible to have total 
occlusion of a coronary artery from a large subintimal haemorrhage without any 
coronary thrombosis; conversely, it is possible to have no impairment of the 
bore of the artery in the presence of a small subintimal haemorrhage. Naturally , , > .< 
55 all grades of obstruction are possible. Two well-known authorities in the TJ.S.A, 

(Boas of Mt. Sinai Hospital, and Blumgart, as Associate Professor of Medicine at 
Harvard University) state that effort can initiate the syndrome of angina of effort 
in this way. It is, after all, a view which is entirely in keeping with the present / \ 
overall view relating to subintimal haemorrhage and its relationship to coronary • i 
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involvement brought about by effort. To draw an analogy, it is one more stone 
in the pavement. Therefore I think it quite logical to assume that deceased, as 
from June 14, 1945, and resulting from the effort sustained on that date, developed 
a partial coronary obstruction due to a subintimal haemorrhage. 

On cross-examination, lie said : 

.1 would think that, could a .fuller history have been obtained, especially 
regarding the origin of his symptoms in June, 1945, we might have even been able 
to establish a major cardiac disaster at that time ; that is my impression on read- 
ing the evidence. . 

U- It is not in dispute that deceased’s heart was in such a condition 
" that he would suffer angina of effort, nor is it in dispute that; he did suffer 
angina of effort when pulling the sleepers. What is in dispute is whether 
that effort caused or precipitated a coronary breakdown. My under- 
standing of "Dr. Williams’s evidence is : (i) That the June incident shows 
angina of effort, (ii) That from the known evidence it cannot be said 
that it caused a cardiac infarct, (iii) That, if a fuller history had been 
obtained, it might have shown a major cardiac disaster. Dr. Williams, 
on a consideration of the evidence and the authorities, says : 

Therefore I think it logical to assume that deceased, as from June 14, 1945, 
and resulting from the effort sustained on that date, developed a partial coronarv 
obstruction due to subintimal haemorrhage. 

Dr. Williams appears to make that assumption. That is shown by 
his evidence of the September incident where he refers to a “ further 
<£ subintimal haemorrhage.” This evidence will be referred to later. 
Dr. Lynch said : 

I believe that the sole effect of the exertions referred to was to indicate to the 
deceased that his heart muscle was affected by the disease in the coronary vessels 
and was now no longer able to cope with . the demands which were being placed 
upon it. In other words, what Mr. Smith was complaining of from June onwards 
was angina of effort. 

The evidence shows angina of effort resulting from the June incident, 
but it does not show more than that. Dr. Williams thinks that a fuller 
history might have shown more. He suggests a partial coronary 
obstruction" and he may be right, but, in the absence of the fuller history, 
I am not able to go beyond what the available evidence shows and not 
able to say that apartial coronary obstruction or other breakdown was 
initiated, because there is no evidence to show it. The evidence shows 
angina of effort, hut it does not show more than that. Dr. Williams 
does not say that the evidence shows more than that. The fact 
that the pain abated and deceased went on with his work shows that it 
did not then cause a breakdown. The fact that he continued to work 
without complaint until the crossing incident tends, if anything, to 
show that no breakdown had been initiated by the sleeper-pulling work. 
On the available evidence, I cannot find that the death of deceased was 
caused or precipitated by that incident. That leaves the September 
incident for consideration as a precipitating factor in the death of the 
. deceased. As to that, Dr. Williams says : 

Considering the statements of Dr. Thomson, Mrs. Smith, and t ellow-w orkmen, 
there would appear to have been a definite turning-point dating from the hut- 
removal incident in early September. For instance, Dr. Thomson has stated 
(and has confirmed in personal communication to me) that deceased suffered con- 
stant and increasing pain for at least a week prior to his demise. Suppliant’s state- 
ments indicate a definite drop in health from the time when he came home follow- 
ing removal of the huts and that his health remained in this depressed state until 
his demise. Deceased himself stated to her that removal of the huts had upset 
him, especially the removal of one particular hut . . • . "When we turn to the 

incidents of early September, it is, I think, apparent that some further radical 
pathological change occurred in his coronary arteries. We have the picture of a 
man already suffering from angina of effort. We then have the picture of a man 
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following a further effort, and it must be remembered that in the times preceding 
this incident he had been taking things as quietly as 
tion of Ms filial phase is, in my opinion, 
him a further subintiinal 
.0 obstruction than that from w 

initiate a process of terminal coronary thrombosis, 
the continuity of pain 
and it is easy to visualize 
formed in his coronary cire 
10 degree of effort in its re 
this man was doing on tin 
symptoms was merely his normal 
truth in this, but that 

exertion, no matter what his degree of train in, 

1 5 work, invariably sustains a rise in blood pressure 
output as the result of that effort . . 

disease is concerned, it has to be admitte 
could theoretically occur at any time, but 
so striking and dramatic that the only infer ^ ^ 

20 purely scientific background, is that there must be cause and effect. Another 
point which should be mentioned is this. It has been stated, and is accepted by 
many people, that coronary occlusion very frequently occurs at rest. This is 
undoubted, but to argue from this that it is completely unrelated to exertion is 
fallacious. There has been considerable divergence of opinion among the authori- 
25 ties as to the relative importance or unimportance of effort in relation to coronary 
. seizures, but certain writers, notably Boas, Blumgart, Patterson, Morgan, and. 
others, emphasize the importance of effort as a factor in precipitating coronary 
symptoms ... I think the incidents in September are not a coincidence. 
ftl.ii.nk the sequence of events there is more than suggestive, in fact makes it highly 
30 probable that the effort of moving the hut initiated the terminal phase of the 
illness ... I regard this not as angina of effort, but pain of another character 
suggesting coronary occlusion. If there be any doubt as to whether the effort, 
in June caused some physiological change, the known events in September caused 


possible.' . The likely explaha- 
, in my opinion, that' the effort of moving the hut caused, 
it haemorrhage sufficient to cause more marked coronary 
tiich he had previously suffered and sufficient to 
T . ' * 3 . On such a basis we can explain 
and persistent loss of health in. the final phase of his illness, 
that during that period a growing, spreading thrombus 
illation which finally resulted in his death. As regards 
lationship to these events : It might be argued that what 
" ie various occasions on which he complained of cardiac 
accustomed work. There is, I admit, a certain 
ies not alter the fact' that any man performing heavy physical 
and aptitude for that • particular 
and an increase in his cardiac 
. So far as the natural progress of the 
>d, as previously said, that the symptoms 
the sequence of events in this case is 
■ence possible, apart altogether from, the 


I cannot see that the work which he was doing in the weeks or months before 
15 his death had any relation to the onset of the coronary thrombosis which caused 
his death. The "incidents referred to in June and August, even if they are given 
their full value, do no more than indicate that some four or five months before his 
death from coronary thrombosis there was evidence of coronary insufficiency. 
The deceased’s unwillingness to exert himself, his distress when he did so, his re- 
50 mark that he had “ strained his heart,” the change which his wife noticed in his 
general health, his reluctance to do small jobs about the house are all part of one 
picture : that of a man with defective coronary circulation, a candidate for sudden 
death, and soon to die from a common and much-- to-be-feared complication of 
coronary disease — viz., coronary thrombosis. ... I heard Dr. Williams's 
55 evidence, and he drew attention to the fact that there is a body of medical opinion 
who believes the process of coronary thrombosis can sometimes be initiated by 
haemorrhages into the ba.se of an atheromatous plaque. As explained this morn- 
ing, I do not disagree with that view. I think in only a very small proportion of 
cases is the process of thrombus in a diseased artery initiated by an intimal 
00 haemorrhage. Smith was under no obligation to continue what he was doing 
if it e i: ii >d pain, and I gathered from the evidence of his workmates that lie re- 
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was he disabled. I think, if the suggestion of Dr. Williams that one or even more 
of these lifts had occasioned an intimal haemorrhage were correct, that would 
have been followed by disablement. If you consider the condition of a plaque 
which is projecting into the coronary artery and narrowing the lumen, I think 
even a. small haemorrhage in such a plaque would cause disablement. 

On cross-examination, lie said : 

I assumed the process of thrombosis was commencing about a week before 
death. I attach importance to the only medical evidence available about deceased 

Le., Dr. Thomson’s. In assuming the thrombus formed about a week before 

death, I say that because Dr. Thomson says the pain commenced about a week 
before death. On the- week-end before the week-end of his. death, he) -was up one 
■nioht, That mav have been the commencement of the thrombosis, but the 


That is against the existence of a thrombus. I would not dispute that the thrombus ^ 
may have been present a week or eight days prior to death. .1 would say during lo 
that time the process of thrombosis was continuing. Taking into account that he 
died and death was preceded by a week in. which his symptoms were worse than 
they had been before, then I think you could make predictions as to what would 
be found at post-mortem if there had been one. If you can fix the period of change 
from occasional pain to continuous pain, that is important . . .1 agree you 20 

can have cardiac trouble form as a result of effort without incapacitating the person 
immediately. Deceased could have had a subintimal haemorrhage in June, 1945, 
without being incapacitated at the time. The only significance I attach to the 
sequence of effort and pain three times is that it indicates the presence of coronary ^ 
insufficiency. 

It seems that deceased died of coronary thrombosis. There are two 
sharply divided schools of thought on the question, whether effort can 
cause coronary thrombosis. The new school of thought holds the 
view that strenuous and unusual effort can cause coronary thrombosis* 
if the coronary arteries are diseased : Tansey v. Renown Collieries , Ltd.( 1) 30 
and O'Neill v. The King( 2). Deceased’s coronary arteries were diseased. 

Dr. Williams says : 

Disease tends to increase. The actual rate of progress of the disease is un- 
predictable in any individual. 

Death from that disease can he expected, and, if it occurs, it will usually 35 
occur because a clot has formed in the coronary artery system (coronary 
thrombosis). Suppliant’s case is that the work, particularly the two 
incidents referred to in the petition, affected the course of the. disease 
bv bringing about death prematurely— in effect, that the work caused 


sooner than it would nave rormea oy me disease aione. nr. miuams 
supports that view. He does so because he deduces from the evidence 
that there was a definite turning-point at the time of the hut-loading 
incident and that the likely explanation is that that effort caused a further 
subintimal haemorrhage. That presupposes (i) that there was subintimal 45 
haemorrhage at that time, (ii) that effort can cause subintimal 
haemorrhage, (iii) that this effort was sufficient to cause, and did cause, 
it, (iv) that the change in deceased’s condition was not due to the pro- 
gress of the disease. Dr. Williams relies on the statements of Dr, 
Thomson, the suppliant, and the fellow-workers. Dr. Lynch takes the 50 
view that the evidence shows nothing more than the ordinary pro- 
gress of the disease. The evidence must, therefore, be examined care- 
fully. Dr. Thomson says the deceased was too ill to be worried with 
inquiries about medical history ; that deceased told him he had severe 
pain in the chest which commenced about a week previously ; that it 55 
had been continuous from then and had gradually got worse. Accord- 
ing to that, the pain had come on about a week previously (the hut- 

; ■ , (1) Ante, p. 122. (2) Ante , p. 200. 
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loading incident was eleven to thirteen . days previously)., ' arid it 'does not, 
appear that deceased connected ■ it with the lint-loading. I am not 
disposed lo attach particularity to Dr. Thomson’s evidence, because at 
the time his concern was to give treatment, not to get medical history. 
5 However ii cannot be accepted as evidence that the pain began at Urn 
/ time of the hut-loading, or that deceased connected it with the lud- 
loading. Suppliant’s evidence is that deceased told her he was very 
sick after the incident ; that lie was quieter and did not seem to be 
quite as well : that he did not do his usual week-end gardening work ; 
10 that, lie continued to work; that she was not alarmed about him. 
Deceased “ did not seem to be quite as well,*- but not sufficient to cause/ 
alarm.. That indicates some worsening of deceased’s condition/ but not: 
such a serious worsening as to lead to an inference that deceased, had 
damaged his heart, especially ' when considered in conjunction with the : 
15 evidence, of' Mr. Brady and Mr. Wall (deceased’s workmates) as to his 
condition for the fortnight before the hut-loading. As to that, /M.r/ 
Brady says : 

He had not being doing his usual work from lifting •'■the' crossing./ Between 
that and the loading he did not do any physical work. He started: helping, foiit 
20 was not feeling well and left it to us. 

Mr. Wall says/: 

Up to the time of shifting the hut, lie had not been sitting down all the time,: 
Perhaps for a week or a fortnight before the huts were shifted he did not do very 
much. 

25 That evidence does not show that he did any strenuous work at . the 
hut-loading, but does show he was in a had way for a. fortnight before it. 
•At the previous incident (the crossing-shifting), “when he started to 
V lift he dropped the bar ” (Mr. Brady). It seems that at that time 
he was not fit to do physical work. The evidence does not show what 
30 he actually did at the hut-loading. Mr. Wall says “ he took part in it/’ 
but, in view of his experience at the crossing- shifting and the. fact that 
after that 41 he did not do very much ” (Mr. • Wall), it is unlikely he did 
anything strenuous, at the hut-loading.. The fact is lie said he was not 
well and left it. The evidence does not show strenuous effort at the 
35 hut-loading. Having • .regard to his condition before, -the hut-loacling, 
there was not such a marked change after the hut-loading that an. 

. inference can be drawn that that work injured his heart and caused him 
to die prematurely. That/ is how Dir.- ' Ljdich; vimvsr it. ; ■ 'Mry/B^ady 
) says , he saw an alteration in deceased’s condition, after the crossing 
40 incident. He makes no reference to any alteration after the hut, 
; incident, . Mr. Wall does not say anything from which it can be inferred 
that he noticed any particular worsening of deceased’s condition after 
the hut incident. On the evidence, deceased died of coronary thrombosis/ 
.That may have been due to subintimal haemorrhage and it may not. 
45 There is no evidence to show, bnt it is usually due to disease, not to 
effort. If there was subintimal haemorrhage, there is nothing from which, 
it can be inferred that effort caused it (assuming that effort can cause 


It is submitted for suppliant that, in the circumstances, the onus is 
50 on the Crown to show that the work did not cause premature cleat!). 
The deceased had coronary artery disease. Death, from coronary 
thrombosis results from that disease. Death from coronary thrombosis 
resulted here. There is thus a known cause (disease) for what happened. 
The suppliant says that the known cause was displaced here by the 
55 intervention of effort bringing about a premature death. It is for the 
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suppliant to prove circumstances leading to an inference that death 
was in fact premature or was. in some way inconsistent with the usual 
course- of disease. That has/ not been shown. What has been shown 
is that deceased had heart disease and that at times he got heart pain 
when he made an effort, (the sleeper-pulling 'work and the crossing- 5 
shifting work), and that he was not able to do the work and gave up 
at the hut-loading incident. These incidents show" that, by reason of 
the disease, the deceased could not do the work. They do not show 
that the effort had any effect on the progress of the disease, or that it 
brought about the death' oft deceased, either prematurely or otherwise. 10 
The cause of death was cofonary thrombosis (that is suppliant’s case). 
There is nothing to show it restilted from effort. Suppliant does not 
■ rely on coronary insufficiency, but, if that was the cause, the delay of 
some eleven to thirteen days is not accounted for. There does not seem, 
to be any real basis for saying that the work caused premature death. 15 
It all depends on the inference drawn, by Dr. Williams that “There 
“would appear to have been a definite turning-point dating from, the 
-hut incident/ 5 Deceased seems to have carried on for the fortnight 
(about) after the hut incident much as he did for the fortnight before 
that incident. Dr. Williams does not put it on firmer ground than 20 
that “ it would appear.” I have got to go further and say (i) that it 
did happen then, and (ii) by reason of the work. I feel it is too uncertain 
to enable me to make either of those findings. The deceased did not 
connect his pain or his breakdown with the hut-loading, except that 
he said he was sick after it. His workmates did not notice any material 25 
change in him. There is thus only what suppliant noticed — i.e., that he 
was quieter and did not seem so well after it;;, that he did not do his . 
usual week-end gardening after it. Against that, there is the fact that 
he had not been doing much work on the job for a fortnight before the 
hut -loading incident and that the disease was progressing. I therefore 30 
find that it has not been proved that the death of deceased resulted 
from Ms work. I reserve leave to respondent to apply for costs. 

...;/. Judgment for the Crown. 

Solicitors for the suppliant: Bell, Gully, and Co. (Wellington). 

|J|§' Solicitor for the respondent: F. A. Kitchingham, Crown Solicitor 
((foey mouth). 


PAGE v. AUCKLAND TRANSPORT BOARD. 


Compensation Court. Auckland. 1947., ^ May 8.; August 8. 
On gle y, J. ° A- ■ /:/ ' 

Workers'* Compensation — Assessment — Lump-sum Compensation — Non-Schedule Per- 
manent Und Partially-incapacitating Injury — Suitable Employment provided by 
Employer at Lower Bate than earned before Accident — Basis of Assessment— 
Workers' Compensation Act , 1922, s. 5 (6)— Workers' Compensation Amendment 
Act , 1936, s. 6 — Workers' Compensation Amendment Act , 1943, s. 3 ( 1 ). 

Where a worker suffers an injury that is permanent and partially in- 
capacitates him, but is not a Schedule injury, and his employer provides him 
with suitable employment at a lower wage rate than he was earning before^ the 
accident, he is not entitled to a lump sum calculated on a Schedule injury 
basis, or, alternatively, to a lump sum calculated on the basis that he 
Is a light-work man able to earn less than the wage the employer is paying 


August 8. 
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COMPENSATION COURT. 


ing compensation under the Workers’ Compensation 
v*as no dispute, on the material facts.' . 


Plaintiff was employed by the defendant as a tram-conductor, and on 
or about April 6, 1944, while he was pulling down a trolly-pole, the. rope 
came away, with the result that plaintiff fell and injured his right log. 
He was totally incapacitated for work until July 28, 1 946, and- was then 
re-employed by the defendant Board at its Epsom Depot, plaintiff . said, 
as a janitor ; the Board said as a cleaner. He was still 'employed ,therb 
in that job. His earnings at the time - of the' accident were £7 . 9s. 4d„ 
per week. His present wages were £6 3s. 4cl. per week. Plaintiff was 
paid 119 weeks’ compensation (£535 10s.). '■■■ = '■'■r 


Haight ■ for the plaintiff. 

North, for the defendant Board, 


15 Gngley, J. The plaintiff’s injury is permanent ; that is agreed. 
It is agreed that it is not a Schedule injury and that it amounts to 70 
per cent, of the loss of the leg. Plaintiff asks for a lump sum calculated 
on a Schedule injury basis as for 70 per cent, of the loss of the leg, or, 
alternatively, for a lump sum calculated on the basis that he is a light- 
20 work man able to earn only £3 7s. 6cL to £4 per week. In support 
of this view, counsel for plaintiff says that, in awarding a lump sum, 
the Court should disregard the actual wages, because the job is a benevo- 
lent one, and because plaintiff would have no chance in the ordinary 
labour market of getting a job of that nature. 

25 Counsel for the Board submits (i) that plaintiff is not entitled to a 
lump-sum payment, and (ii) that, if he wants a lump sum, it should be 
based on his present wages.. He says that the Board’s practice is to 
find jobs such as this for its injured workers. He points out that this 
is not a Schedule injury entitling plaintiff to a lump sum, and refers to 
30 subs. 6 of s. 5, which, as amended by s. 6 of the 1936 Amendment Act 
and further amended by s. 3 (1) of the 1943 Amendment Act, provides ; 

Except as provided in section nine hereof, during any period of partial inca- 
pacity the weekly payment shall be an amount equal to sixty-six and two-thirds 
per centum of the difference between the amount of the worker’s weekly earn- 
35 ings at the time of the accident and the weekly amount which the worker is .earning 
after the accident in any employment or business, or is able to earn in. some suitable 
employment provided or found for him after the accident by the employer by 
whom he was employed at the time of the accident, but not exceeding in any case 
; " four pounds ten shillings a week. 

40 He submits that that subsection has the effect of calling upon the Board 
to find the job and to pay compensation in accordance with the job it 
finds. Counsel for plaintiff points out that plaintiff at the end of the 
six years’ compensation period will have no further claim on the Board, 
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■s a distinction between Schedule : and non-Schedule 
think, indicates that a different basis of compensa- 
This is a non-Schedule injury. Again, the Act in 
asis when a lump sum is awarded — Lammas's case(12) — 
ides the basis for weekly payment for partial-incapacity 20 
partial-incapacity ease, and I think that the weekly 
provided for these eases must be applied, unless some 
ices justify a lump sum being ordered. It must, 
nized that, if a lump sum were ordered on the basis 
•. the plaintiff -would suffer an injustice if he lost the 25 
- ae t another as good. No doubt it would be better 
w itli his case on a Schedule injury basis. The 
not a Schedule injury case. No doubt, also, it would 
itiff to fix a lump sum and to do so not on the basis 
but on the basis that he will lose that job and have to 30 
less wa^es. I do not think the matter can be tested 
to say, I°do not think the test is what is best for plaintiff 
r defendant. I think the Act has laid down the basis 
it Is to say, for Schedule injury cases, for weekly pay- 
£or- lump-sum. payment cases — and I think that this 35 
ve what the Act has laid down. The only question 
her the Court should resort to the lump-sum provisions 
from the weekly payment provisions. That would be 
ff, but equally it would not be better for defendant. 

5 Court can depart from the basis laid down by the' Act 
nts while suitable employment is provided or found for 
ie: employer, unless both, parties ask for it or some 
al circumstances justify it. In this case, the defend ant : 

?d a job and is willing to pay con - * . sat ion on the basis 
Act — i.e., 33-| .per cent, of the difference between the ’ ^ 
worker’s weekly' "earnings', at the Time:.: of the; ''accidents ;i 
fhicli' the worker is earning' in the employment 'provided^, 
>ard does not object to a lump sum being fixed on that 
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basis, but does not consent' .to a lump sum 'being fixed "oil some ©thef. 
basis which would impose a greater liability cn the Foard. There a< e 
not special or unusual circumstances in this case. "■ The basis of the 
claim is that it would benefit the plaintiff to awaid a lump sure and fix 
5 the amount in the way, or either of the ways, suggested — -that is. on a 
Schedule basis or on a basis that puts plaintiff’s earnings at less than ho- 
is getting. 1 cannot agree that the Court is entitled to do that while 
plaintiff is in the job and getting the wages. To do so would be fixing 
his compensation on the basis that he is not getting the wages he is in 
10 fact getting. The Act fixes what plaintiff is entitled to and what de- 
fendant' is to pay — i.e., 66§ per cent, of the difference in earnings.. T 
give judgment accordingly. On the figures supplied, it seents that 
plaintiff was out of employment for 120 weeks and three days after, the 
accident. If may be that he- was totally incapacitated for that, period , 
15 He was paid full compensation for 119 weeks. - If any adjustment is 
. required for that, the. parties can no doubt make it. .They will .-also , be' 
able to fix the amount due for the weekly payments on the basis of 66 H 
percent, of the difference in earnings. In the circumstances, I do not 
fix a lump-sum payment, ’ Any matter requiring adjustment can be 
20' referred to the Court .if the parties are not able to agree on it. - 1 allow 
■ plaintiff £1.0 10s. costs. If plaintiff is entitled to witnesses’ expenses, 
counsel will no doubt agree on these. Failing agreement, they will be 
fixed bv the Registrar. 


Solicitor for the plaintiff : F. H\ Haigh (Auckland). 

Solicitors for the defendant.: Earl , Kent, Stanton, Massey , North , and 
Palmer (Auckland) . 


[m THE MAGISTRATES 5 COURT.] 


BROWN t;. PAYNE AND DAVIS, 


1917. May 20, ■ 28, . before Mr. J. Ti, .Luxpord, S.M., at Auckland,:''' v 

Industrial Conciliation and. Arbitration Acts,. — ' Wrongful .Dismissal of 
Employee — Employee talcing Part in Activities of Ms Industrial Union 
—Employer's Absolute; Liability — Defence available — Industrial 
Conciliation and Arbitration Amendment Act , 1943, s . 2. 

The effect of s. 2 (1) of the Industrial Conciliation and Arbi- 
tration Amendment Act, 1943, is to impose an absolute liability 
on any employer who dismisses a worker to whom the subsection 
applies, unless the employer establishes the defence referred to in 
the proviso to that subsection — namely, that the worker was dis- 
missed or his position was altered for a reason other than that the 
worker had acted in any of the specified union or industrial activi- 
ties, or was entitled to claim any such benefit as is set out in the 
subsection. Such defence, in order to succeed, must show not only 
that the dismissal was for a cause gather than the mere fact that 

the worker acted in any of the specified capacities, but also that. ft 

. . ■ ■ - ■, ^ ' : ’ . . : : ' y v.:,. , :;-y . 
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" ■ was for a cause other than what 'the .worker said or did while so 
■ acting. 

Quaere, Whether the Court should regard proceedings to 
recover a penalty under s. 2 as criminal proceedings, and give 
judgment for a defendant if he establishes a possibility that the 
worker was dismissed for a reason other than that the worker had 
acted in any of the specified capacities. 

JR. v. Carr- Braint ([1943] 2 All E.R. 156) referred to. 

CLAIM for a penalty under s. 2 of the Industrial Conciliation and 
Arbitration Amendment Act, 1943, based on the alleged wrongful dis- 
missal by the defendants of an employee named Sandham. This 
enactment was passed to prevent an employer dismissing a worker 
merely because the worker had taken part in the activities of the in- 
dustrial union to which he belonged, and might be described as an anti- 
victimization enactment. 

The evidence in the present case shows that Sandham was employed 
in the benching department of the defendant’s boot and shoe factory. 
He was also the Union delegate in the factory. Shortly before Christ- 
mas last year, the defendants sent for Sandham to discuss with him the 
amount payable to the workers in the factory. The defendants had 
decided to close the factory over the Christmas and New Year holiday 
period and to re-open on January 9, 1947. The defendants were 
apparently uncertain about the method of computing the holiday pay 
under the Annual Holidays Act, 1945, and thought that Sandham would 
know the exact position. It appears that, at the meeting between 
Sandham and the defendants, Sandham expressed his approval of the 
basis on which it was proposed to compute the holiday pay, but it 
afterwards transpired that this basis was wrong, and would have re- 
sulted in all the workers receiving more than they were entitled to. 
The defendants formed the opinion that Sandham knew quite well that 
they were proposing to compute holiday pay on the wrong basis, and 
had deliberately deceived them by approving of the proposed method. 
Accordingly, they decided to dismiss him, but did not do so until after 
he had resumed work on the re-opening of the factory. The defendants 
incorrectly informed Sandham that he was being put off because of 
insufficiency of work. 


C. ff. if. Wills, for the defendant. 


Cur. adv. vult. 


Luxford, 8.M. The provisions of s. 2 (1) of the Industrial Con- 
ciliation and Arbitration Amendment Act, 1943, prescribe a penalty of 
£25 where an employer dismisses any worker or alters any worker’s posi- 
tion in the employment to his prejudice if at any time within twelve 
months before Ms dismissal the worker had any of the following 
qualifications : 

ft (a) Was an officer of any industrial union or branch of a union, or 
“ was a member of the committee of management of any union or 
i ft branch, or was otherwise an official or a representative of any union 
“ or branch ; or 

c ‘ (6) Had acted as an assessor on a Council of Conciliation : or 
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ee (c)' Had represented a union' or branch-' of a union in any negot- 
iations or conferences between employers and '■ workers ; or 

“ (d) Was entitled to some benefit of an award, order, or agree- 
“ -merit, or had made or caused to be. made a claim for any such bene- 
“ fit for himself or any other worker, or had supported any such 
claim, whether by giving evidence or otherwise ; or 
“ (e) Had- given evidence in any proceedings under the principal 


The effect of s. 2 (1) is to impose an absolute liability on any em- 
ployer who dismisses a worker to whom the subsection applies, unless- 
the employer establishes the following defence namely 

<c That the worker was dismissed or that his position was altered" 
for a reason other than that the worker had acted in any of the said- 
capacities or was or had been entitled to or had claimed any such, bene- 
fit as aforesaid. 55 


[The learned Magistrate then stated his findings of fact, and continued:] 
The first and substantial question is whether or not the defendants 
requested Sand-ham to advise' them as to the amount of holiday' pay : 
due to the workers, in his capacity of a servant of the defendants 
or as the Union delegate. The defendant Payne stated, in evidence 
that he asked Sandham to come to the office to advise him (Payne) 
in making up the pay slips in reference to holiday pay, and added. : 

“I knew he was the. Union delegate ; I assumed that he had 
“ knowledge of the position b v reason of his being Union delegate. I 
f: just react out one or two slips to see if I was working on the right 
c 4 lines. I read h is slip. He said it was correct. 55 


In. view of this statement, I must draw the inferences that the defend- 
ants interviewed Sandham and sought his advice believing that he 
had, by virtue of his office, the necessary knowledge of Annual Holi- 
days Act to determine whether -or not their method of computron of 
holiday pay was correct. 1 must further draw the inference that the' 
defendants sent for Sandham because he was the Union delegate who 
represented all the workers in the factory in respect of matters relating 
to the remuneration they were by -.law entitled to receive. The evi- 
dence of the defendant Payne • shows- that the defendants dismissed 
Sandham solely by reason of his conduct at the interview. Viewing 
.the evidence as a whole, I am satisfied that the defendants honestly 
believed that Sandham knew full well that they were adopting a basis 
of payment which would mean that all the workers would receive more 
than they were entitled to, but I am not satisfied that Sandham wil- 
fully intended to deceive the defendants. . ‘ 


The Inspector of Factories has, therefore, established that Sandham 
was a representative of a Union while employed by the defendants, 
and that lie was dismissed by them because of what he did while acting 
as such representative. 

. f'The ■ next ; question is whether the 1 ' evidence has est^lished' ; an^ 
facts which constitute a defence in accordance with the proviso to subs. 
(I) of s. 2. The material parts of the subsection are as follows : 
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' ^ \ ' (t Provided that it shall be a defence to the employer if he proves 
" that the worker was dismissed . . * for a reason other than 

" that the worker had acted in any of the said capacities . . E 

In the present 'ease, the ■ defendants must prove sufficient facts 
to- establish that Sandham was dismissed for a reason other than that 
he had acted as Union delegate. It may well be that this Court should 
regard proceedings to recover a penalty under s. 2 as criminal proceed- 
ings, and give judgment for a defendant if he establishes a probability 
that the worker was dismissed: for a reason other than the worker had 
acted in any of the specified capacities : see E. v. Carr-Braint ([1943] 
2 All E.R. 156). It is not necessary for me to consider this question 
in the present case, because the evidence show's the precise reason for 
Sandham J s dismissal. 

The important words of the proviso to s. 2 are “ other than that 
U the worker had acted in any of the said capacities.” There are two 
possible interpretations to these words — first, that the employer is 
opt liable if he proves that the worker was dismissed for a reason other 
than the mere fact that he held one of the specified offices or appoint- 
ments and carried out the duties thereof ; secondly, that the employer 
is not liable if he proves that the worker was dismissed for a reason 
other than the manner in which the worker conducted himself while 
carrying out the duties of any of the specified offices or appointments. 

In order to determine which of the two interpretations should be 
adopted, it is necessary to examine carefully the operative portions of 
subs. (1). In the year 1943, it would be impossible to suggest that 
any officer or representative of a Union would be in any danger of dis- 
missal bv his employer by reason only of his acceptance of office in 
m industrial union, but he might be by reason of what he does and says 
in the carrying out of his duties of his office. It would also be impossible 
to suggest that a worker would be in any danger of dismissal by his 
employer by reason only of the fact that he acted as an assessor on a 
Council of Conciliation, but he might be by reason of what he says in 
the course of the proceedings. It would also be impossible to suggest 
that a worker would be in any danger of dismissal by reason only of the 
fact that he had represented his union in negotiations or conferences 
between employers and workers, but he might be by reason of what he 
says at the 1 meetings. It would also ' be impossible to suggest that ' any 
worker would be in any danger of dismissal by reason only of the fact 
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In assessing the question of penalty, I must take into account 
the fact that the defendants honestly believed that Sandham had fraud- 
ulently attempted to obtain money for himself and the other workers in 
the factory to -which they were not lawfully entitled. On the other 
hand, they never informed Sandham of their belief or gave him an oppor- 
tunity to answer the charge of fraud. They just told him, untruthfully, 
that Ids services had to be dispensed with owing to insufficiency of work ; 
further, that they had nothing against him personally. Having regard 
to call these circumstances, the penalty must be substantial, and is fixed, 
at £10. 

J udgmentfor plain tiff • 

Solicitor for the defendants : C . H. If. Wills( Auckland), 


KAPO MOKE PAKITAURA v. FLETCHER, 


1947. May 8, 27, before Mr. W. H. Woodward, S.M., at Waitara. 

Impounding — Trespass Rates — Jurisdiction — Whether recoverable by Action 
or by Way of Complaint — “ Liable to pay ” — “Sums of money ... 

“ imposed on any person ” — Impounding Act , 1908, s. 26 (2)— Magis- 
trates* Courts Act , 1928 , s . 27 — Justices of the Peace Act, 2927, s . 389. 

Trespass rates which an owner is liable, to pay in pursuance 
of s. 26 (2) of the Impounding Act, 1908, are not recoverable by 
action under the Magistrates’ Courts Act, 1928, but in the manner 
provided by s. 389 of the Justices of the Peace Act, 1927. 

CLAIM under the Magistrates’ Courts Act, 1928, for trespass rates under 
the Second Schedule to the Impounding Act, 1908, for the trespass by 
defendant’s pigs on plaintiff’s land. The term “ cattle ” in the Act 
includes pigs, and trespass rates are payable for trespass by pigs under 
s. 6 or s. 14, according as the land trespassed on is fenced or unfenced. 
:Ro evidence of damage by the pigs -was tendered. 

G. White, for the plaintiff. 

Middleton , for the defendant. 

Cur. adv. vult . 


Woodward, S.M. At the ; close of plaintiff’s case, . : defendant’s 
counsel moved for a non-suit or for judgment on the ground that trespass 
rates under either section are recoverable, not by civil action under the 
Magistrates’ Courts Act, but under s. 389 of the Justices of the Peace 
Act, 1927. That section reads, as far as is material : . " 

(1) All fines, penalties, forfeitures, or sums of money which 
“ tinder or by virtue of any Act now or hereafter in force are author- t 
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“ized or directed to be imposed on any person shall and may, where 
sc no other form or mode of procedure is prescribed by such Act for 
“ the recovery of the same, be recovered, in a summary way before 
44 any one or more Justices in the manner provided by this Act. 55 

Section 6 of the Impounding Act, 1908, is headed, 44 Occupier of 
“ fenced land may sue for trespass rates or actual damage, 59 which suggests 
a similar procedure in each case. The section itself, however, reads : 

/'The occupier - of -any fenced land trespassed upon by cattle 
44 may claim on account of such trespass the trespass rates provided 
44 in the Second Schedule hereto, or he may claim in any Court of 
44 competent jurisdiction full satisfaction for any actual damage 
44 sustained by him in consequence of such trespass ; but if he claims 
“ such actual damage, then, although the cattle have been impounded 
44 or dealt with as provided in sections eleven and twelve hereof, 
44 they shall not be detained in the pound until payment is made 
44 of such actual damages. 59 

Counsel for defendant submits that the section itself indicates that 
the procedure for recovery of trespass rates is different from that 
for recover}?' of actual damage. He refers to s. 13 and to ss. 9 and 10 
as showing what that different procedure is. 

Section 1 3 provides that the occupier of land trespassed on by cattle 
may restore the cattle to the owner and : 

“ recover in a summary way before any two Justices, from the 
44 owner of the cattle, the amount of any trespass rates that would be 
44 payable if the cattle were impounded in respect of the trespass 
44 thereof. 99 

Sections 9 and 10 provide for complaint to a Justice by the owner 
of impounded cattle that the trespass rates or damages demanded are 
excessive, and that such complaint shall be 44 heard and determined 
4 4 in a summary manner before any two or more Justices,” who may 
find, inter alia , that the trespass rates or damages demanded are excessive. 
Incidentally, it is curious that these sections include the amount of 
damages as well as that of the trespass rates as a matter to be deter- 
mined in a summary way by Justices. 

Section 8 provides that, in the case of an entire animal r 

44 there shall be payable as a special trespass rate, in addition 
44 to any other sum fixed under this Act by way of trespass rate, any 
, 44 sum not exceeding ten pounds, to be recovered in a summary way.” 

Counsel for the defendant submits that trespass rates are, in terms 
of s. 389 of the Justices of the Peace Act, 44 sums of money . . . 

4 4 imposed,” and that the procedure by which they are to be recovered 
or the amount thereof determined as indicated in the sections I have 
quoted in the circumstances to which these sections apply, which 
is also the procedure under s. 389, is the only procedure by which they 
can be recovered when imposed under s. 6 or s. 14. 

Counsel for plaintiff, on the other hand, refers to the omission in 
ss. 6 and 14 of any reference to a summary manner of recovery and to 
the use of the word 4 4 claim ” in the one section and 44 recover 9 9 in the other . 
He submits that trespass rates, being payable by party to party, are 
not ejusdem generis with the fines, penalties, and forfeitures referred 
to in s. 389. ' 



6 N.Z.L.G.R. 


MAGISTRATES' COURT. 


I think that not so much importance as counsel claims can be 
attached to the use of the words “ claim ” and “ recover ” in a statute 
which is not remarkable for the accuracy of its drafting, and that trespass 
rates, being independent of actual damage suffered*^ nature, of 
a penalty. Further, 1 doubt whether the jurisdiction of the Magis- 

trates’ Courts Act, as defined in s. 27 of that Act, is appropriate to the 
recovery of moneys which, though levied as the result of the tort of 
trespass, and payable by the owner of the trespassing animals to ' the 
owner of the land trespassed on, are not-, in the ordinary sense, damages 
for the tort. 

I am content to follow the decision of Luxford , S.M., in Cart-man 
v. Bradley Bros. ((1928) 24 M.C.K. 46), with the result that plaintiff, 
having shown no cause of action, is non-suited. 

Non-suited. Costs £1 11s. 6cL to the defendant. 


N. Iff f Plaintiff non-suited. 

Solicitors for the plaintiff: Nicholson, Kirhby , and Sheat (New 
Plymouth). 

Solicitors for the defendant : Monaghan and Middleton (New 
Plymouth). • >;.■■■ P; yPpP 


BOYD’S ESTATE AND MT. ROSKILL ROAD 
BOARD. 


June 23, July 1, before Mr. J. H. Luxfokd, S.M., at Auckland. 

s and Eating — Urban Farm Land — Farm-land List— Objection to 
Removal of Area from Farm-land list—Subdivisional Plan of Land 
in Sections for Building-purposes presented to and approved by Road 
Board— Character of Land thereby changed— Objection overruled— 

Urban Farm Land Rating Act, 1932 , ss. 2, 6, 13. 

When the owner of a piece of suburban farm land causes a 

separate lots of a size 

; : : ‘ : ■■ ... ■ ■ t , 
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suitable for the erection thereon of dwelling-houses, the Counci 
of a Borough or the Board of a Road District is entitled to infe; 
that the land is suitable for building purposes. 


On an objection to the Council’s or Board’s decision, a Magis- 
trate is entitled to draw the same inference and overrule the objec- 
tion, unless the owner is able to prove facts sufficient to rebut the 
inference. 


It is not a valid objection that the whole of the land must be 
fit for subdivision for building purposes before it ceases to be eligible 
for inclusion in the urban farm-land roll, as, on the approval of the 
subdivisional plan, the character of the land comprised therein lias 
changed, and the land is no longer eligible for inclusion in the roll. 

OBJECTION by the owner and occupier of an area of land in the Mt. 
Roskill Road District containing 49 acres 1 rood 0.7 perches. This land 
was placed on the Urban Farm-land Roll of the district at a special 
valuation of £1,358. 

The unimproved value of the land was shown as £2,715. The 
land had a long frontage to Hillsborough Road. The owners recently; 
had the land surveyed, and a plan -was prepared showing forty-nine 
small lots with a frontage to Hillsborough Road, and six large lots 
ranging from 2 acres 3 roods 0.3 perches to 14 acres 2 roods 27.4 perches. 
These six lots lav behind the small lots, and each had a narrow frontage 
to Hillsborough Road. 

The subdivisional plan was lodged for approval with the Mt. Roskill 
Road Board. The Board thereupon decided thta the land had ceased to 
be urban farm land, and increased its value to the ordinary rateable value. 
This was done under the powers conferred on the Board by s. 26 (1) of 
the Urban Farm Land Rating Act, 1932. Notice was duly given to the 
objector under subs. (2), and an objection was duly lodged under that 
subsection against the decision of the Board. 

Boyes , for the objector. 

.. MilliJcen , for the Mt. Roskill Road Board. 

Ciu . rvh\ vulL 


Lttxforb, S.M. “ Urban farm land 55 -within the meaning given 
to that term by s. 2 of the Urban Farm Land Rating Act, 1932, means 
land which [inter alia) for the time being- — 

“is not, in the opinion of the .Council, Assessment Court, or Magis- 
“ trate dealing with any application or objection under this Act, 
“fit for subdivision for building purposes, or is not likely, in such 
“ opinion, to be required for building purposes within a period of five 
“ years from the date on which such opinion, is' expressed.” 

Mr. Boyes concedes that the owner’s intention is to offer the forty- 
nine small sections for sale as building sections as soon as the sub- 
divisional plan has been duly approved, but contends that the six large 
sections comprising approximately 38 acres are not fit for building pur- 
poses but will be used solely for farming purposes. 

; When the owner of a piece of suburban farm land causes a sub- 
divisional plan of it to be made showing separate lots of a size suitable 





MAGISTRATES’ COURT. 


for the erection thereon of dwellmghouses, the Council of a Borough or 
the Board of a Road District is entitled to infer that the land is suitable 
for building purposes. On art objection to the Council's or Board's 
decision, a Magistrate is entitled to draw the same inference and over- 
rule the objection, unless the owner is able to prove facts sufficient to 
rebut the inference. Thus, the owner may show that he caused the 
subdivisional plan to be made for personal or family reasons, and has no 
intention of. attempting -tb' sell any lots, because he knows that there is 
not likely to be any chance of effecting a sale for years to come. 

Ill' the present case,- the owner lias- not attempted to rebut the in- 
ference, but contends that the' whole- of. the .land ■ must be fit. for sub- 
division for building purposes- before, it ceases to be eligible for inclusion . 
in the urban form-land roll. 

1 am unable to agree with that contention. The Act has regard 
only for -individual pieces of -land— that is to say, separate rating units. 
The individual piece of land must maintain its character in its entirety 
in order to remain on the roll. It may well be that, by reason of the 
present subdivision, some of the six large lots, even if sold, will become 
eligible for inclusion in the next farm-land list prepared by the Board, 
or, if they are not sold, may still be eligible for inclusion provided that 
they become a separate rating unit and fulfil the requirements of the 
definition. . . 

At the present time, however, the character of the piece of land 
containing 49 acres I rood 0.7 perches has changed, and the land is no 
longer eligible for inclusion in the roil. 

For these reasons, the objection must be overruled. 

Objection overruled . 

Solicitors for the objector : Reyburn , McArthur , and Royes (Auck- 
land) . ■ ■ ■ , b b / 'b ■ " i ■ .. , : W-."' . /■ . , - A ■■ ■ ; p ; : y; b; b id-v ■ ;S'' : SB 

Solicitors for the Mt. Roskill Road Board : Baxter , Shrewsbury , and 
Milliken (Auckland). 
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[IN THE SUPREME COURT.] 

NEW ZEALAND ' REFRIGERATING COMP ANT 
LIMITED v. BLANCHARD. 


Supreme Coukt. Christchurch. 1947. September 11, 15. Fleming 


Annual Holidays— -Holiday Pay — Shift-workers — Firemen working Engines on a 
Roster covering Four-weekly Period — Work on Shifts on Every Day of Week- 
Each Shift of Eight Hours only— Computation of “ Normal weekly number of 
“.Hours” — Average of Hours worked during Four-weekly Period— ' Ordinary 
“ pay ”- — All Shifts worked at Award Rates prescribed for Respective Days — 
No Overtime worked— Annual Holidays Act, 10 44, ss. 2 (1), 3 (I). 

Where workers under aa award were employed on shift-work extending 
over seven days of the week, and the roster covering four-' weekly periods of work 
was the regular and normai system of work which had been in force for many 
years, an average of hours worked during that four- weekly period can he taken 
as the basis of arriving at “the worker’s normal weekly number of hours” for 
the purpose of ascertaining his ordinary pay for the purposes of s. 3 (1) of the 
Annual Holidays Act, 1944. 

Moon v. Kent's Bakeries , Lid.(l), applied. 

Under the terms of the relevant award, all shifts worked under the roster 
system consisted of eight hours only, to be worked at the ordinary time rates of 
pay for night work and for work on weekdays, Saturdays, and Sundays, re- 
spectively. Consequently, the rates of wages provided by the award are all 
ordinary rates for the particular periods of the week involved, and no ques- 
tion of overtime or perquisites arose. 

(1) [1946] N. Z.L.R. 476. 


APPEAL from the decision of the Magistrates’ Court, at Christchurch. 
The respondent, as plaintiff in the Court below, claimed from appellant 
the sum of £4 10s. 4d. as alleged short-payment of holiday pay under 
the Annual Holidays Act, 1944. The learned Magistrate found in favour 
of the respondent, and from this judgment the appellant appealed. 5 

‘8. G. Stephenson , for the appellant. The worker’s normal hours are 
eight hours a day, but there are three or four different rates of pay each 
week: New Zealand (except Westland) Freezing Workers’ Award, 
1946 (46 Booh of Awards , 225), els. 2 (e), 5 (9). If any worker works 
between 8 a.m. and 4 p.m. more than eight hours it is overtime, and 10 
work on Saturday and Sunday is overtime ; as lo “ordinary pay,” 
see s. 3 (1) of the Annual Holidays Act, 1944, and the Factories Act, 
1946, s. 19 (forty-hour week). 

The ordinary rate of pay for five shifts at £\ 4s. is £6. The term 
“'ordinary time rate” has acquired a technical meaning in industrial 15 
law: it is the minimum or basic rate upon which overtime or extra 
rates are based and calculated. The ordinary time rate is calculated on 
the actual weekly earnings, made up of wages calculated at rates based on 
the ordinary rate, together with night-shift pay, which is an extra or 
perquisite : Moon v. Kent's Bakeries , Ltd.{ 1). it is immaterial whether 20 
it is paid regularly or not. 

The intention of the Legislature was to limit the burden and benefit 
of the Annual Holidays Act, 1944, as it contemplates in certain cases a 
notional calculation of holiday pay : Byre v. Auckland Stevedoring 
Co., Ltd.(2). 25 

(1) [1946] N.ZX.R. 476, (2) (1945) N.Z-.L.G.R, 339. 
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SOTBEME COUBT. 


In Moon v. Kent's Bakeries , Ltd *(3), the award was unique, and it* 
is distinguishable from the present ease. In factories, the limits of ordin- 
ary working-hours at the ordinary rate are' prescribed by the Factories 
Act, 1946, s. 19 (3). Notice may be taken of the tendency of the Court 
f> of Arbitration to limit hours for which the ordinary pay is payable : 
rf. In re New Zealand Freezing -works and Belated Trades Industrial 
Association of Workers(A). In re Southland Wool, Grain , Hide, and 
Manure Stores Employees' Award(5), and In re Auckland Abattoir 
Assistants and United Freezing Workers' Union (6). 

'10 Where two meanings can be given to the language of a statute, the 
one which conforms to usual practice' should be given. If there is any 
doubt, the former, practice should be adopted. 

M. J. Gresson, for the respondent. The Courtis-bound by Moon v. 
Kent's Bakeries- , Ltdfl), which decided the question now before the 

15 Court. In accordance with that judgment, the Annual Holidays Act-, 
1944, looks to an individual and not a class; the worker should not 
lose by his holidays(S) ; averaging may be applied where necessary (9) ; 
and ordinary wages include any payment made in pursuance of the 
integral and fundamental terms of the employment 10). 

20 Payment for a night-shift is included in ordinary wages: Booth , 
MacDonald , and Co., Ltd. v. McGregor(ll). 

Stephenson, in reply. The award considered in Booth , Macdonald , 
and.' Co., Lid . v. McGregor [12) was in different language, and that judg- 
ment is distinguishable accordingly. 

25 , • Cut. adv. vult 


Fleming, J. 
follows : — 


Section 3 (1) of the Annual Holidays Act, 1944, is as 


Except as otherwise provided in this Act* every worker shall at the end of 
each year of his employment by any employer become entitled to an annual holiday 
of two weeks on ordinary pay. 

Under s. 2 (1) of the said Act, the relevant part of “ ordinary pay ” 
is defined as follows : 

‘‘ Ordinary pay,” in relation to any worker, means remuneration for the 
worker’s normal weekly number of hours of work calculated at the ordinary time 
rate of pay , . . 

The contract of employment between the parties is governed by the 
New Zealand (except Westland) Freezing- worker s’ Award (46 Book of 
Awards, 225). The respondent’s work consisted of shift-work. The 
relevant portions of the said award are as follows : — 

1 (5) (a) In the manure, tallow, oleo, fellmongery, preserving, and engine- 
room departments, shifts may be worked to whatever extent may be deemed neces- 
sary to cope with the work ; and a .shift shall consist of eight consecutive- hours, 
including twenty minutes’ crib- time and two “ smoke- ohs.” 

(b) All work done by men on shifts shall be confined to the work of their re- 
spective departments. 

(c) Any time worked in excess of eight hours on each of the* five days of the 
week, Monday to Friday, both days inclusive, shall be paid for at time (or rate), 
and a half for the first four hours and double time (or rate) thereafter* 

(3) [1946] N.ZX.R. 476, 484, 1, 17, (7) [1946] N3ZXJEL 476. 

489, L 25, 492, 1. 9, 493, 1. 17, (8) Ibid 484, 498. 

496, 1. 23, 497, i. 31. (9) Ibid., 486,' SOL 

(4) (1923) 24 Bk. of Awards, 12. (10) Ibid., 484, 485, 1. 37 486, 496, 500. 

(5) (1924) 25 Bk. of Awards, 640. (11) [1941 1 N.ZX.R. 1S1. 

(6) (1940) 40 Bk. of Awards, 2329. (12) [194.1] N.ZX.R. 181. 
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■ (d) Any work done on a Saturday shall be paid for at time (or rate) and a half 
for the first four hours and double time (or rate) thereafter. 

(/) A worker employed on a night-shift between the hours of 4 p.m. and 8 a. ru- 
sh all be paid 3 s. per shift in addition to the wage specified in the wages clause. 

2. (13) Engine-room. — Greasers, firemen, cleaners, gas-producers, and trimmers, 5 
at the rate of £1 4s. per shift of eight hours. 

3. (7) All work performed on Suiidays shall be paid for at double rates. 

, Respondent was employed as a fireman. It is necessary to keep 
the engines going continuously, and for that reason respondent and three 
other firemen work on a roster covering four-weekly periods. On three 10 
weeks out of four, each of these men works five shifts of eight hours, 
and, on the third week, six shifts of eight hours. The work is necessarily 
performed at different periods of the day and night, and on all seven 
days of the week. The respondent's actual earnings for each four-weekly 
period amount to £32 12s. 10d. 5 or a weekly average of £8 3s. 2d. This 15 
respondent claims to be his “ ordinary pay 55 within the meaning of 
the Act. The appellant, on the other hand, claims that, as respondent 
works five shifts of eight hours each in every three weeks out of four, 
his “normal” weekly number of hours is forty. Appellant also claims 
that the “ordinary time” rate of pay is that prescribed by s. 2 (13) 20 
su/pra — namely, £1 4s. per shift of eight hours. 

The learned Magistrate considered he was bound by the decision of 
the Court of Appeal in Moon v. Kent's Bakeries , Ltd( 1). The judgments 
in this case are lengthy, but the headnote correctly sets out the findings 
of the Court. I cite the headnote as follows : " 25 

The Annual Holidays Act, 1944, is for the benefit of the individual worker, 
and not for a class ; and each individual worker’s claim to holiday pay must be 
decided in the light of the circumstances affecting that particular individual. 

Booth, Macdonald , and Co., Ltd. v. McGregor ([1941] N.Z.L.R. ISl)applied. 

The statute contemplates that the worker is to have an annual holiday of two 30 
weeks on ordinary pay, which means that his holiday pay is to be the pay which 
he- has been ordinarily and normally receiving for his normal week’s work, exclu- 
sive of overtime and of what may be defined as 44 extras ” or 44 perquisites ” : sub- 
ject to those exceptions, the worker is to have his holiday pay without loss to 
himself. ' ; 35 

The meaning to be attached to the words “ ordinary time rate of pay ” if fully 
expressed, would read as follows : 44 The rate of pay for the worker’s normal weekly 
“ number of hours of work calculated at the rates of pay habitually paid to him in 
“ respect of such work exclusive of overtime and the rates paid to him in respect 
“of it” 40 

Consequently, where a worker’s normal weekly hours of work and his ordinary 
time rate of pay are fixed by the terms of his employment, the weekly sum so 
earned is within the words of the definition of 44 ordinary pay.” 

In my opinion, the learned Magistrate was correct in .considering that 
he was bound by this decision, and that the present case is within the 45 
terms of that decision. 

Quite apart from the decision in Moon's case (2), I should have come to 
the same decision in this case as the learned Magistrate. The roster 
covering four- weekly periods of work is a regular and normal system of 
work, which has been in force for many years. It is, therefore, necessary 50 
to take this four- weekly period in order to arrive at the normal weekly 
number of hours worked by respondent. An average of this normal 
four-weekly period can be taken: Moon's case(S), 

A consideration of the award shows that ordinary time rates of pay 
are prescribed for different periods of the week. The basic rate is £1 4s. 55 

(1) [1946] N.Z.L.R. 476, (3) [1946] N.Z.L.R. 476. 

(2) [1946] N.Z.L.R. 476. 
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per shift. This is increased by 3s. per shift for night work ; work done 4 
on Saturday is at the rate of time and a half for the first four hours and 
double time thereafter. The rate for Sunday is double time. Time 
worked in excess of eight hours of any shift on the five days, Mondays 
to Friday, inclusive, is paid for at the rate of time and a half for the first 
four hours, and double time thereafter. This appears to be the only 
overtime rate of pay prescribed for shift workers. Section 1 (5) (a) 
provides that shifts may be worked to whatever extent may be deemed 
ki necessary to cope with the work : and a shift shall consist of eight: 
“ consecutive hours.” Now, all the shifts worked under this roster 
system consist of eight hours only, so that in fact no overtime is worked 
by the respondent. In my opinion, the rates of wages provided for 
by the award are all ordinary rates for the particular periods of the week 
involved, and no question of overtime "or of., perquisites arises. 

The appeal is, therefore,' dismissed . • I allow costs against the appellant. 
£10 10s., plus £4 4s. for second counsel, 

. Appeal dismissed . 

Solicitors for the appellant : Harper, Paseoe, Buchanan, mid Upham 
(Christchurch). 

Solicitors for the respondent : Wynn- Williams, Brown , and G reason 
(Christchurch). 


AUCKLAND HARBOUR BOARD v. AUCKLAND 
CITY CORPORATION. 


Supreme Court. Auckland. 1947. September 1, 5. Callan, J, 


Harbour Board — Municipal Corporation — Reclamation by Harbour Board for 
Building Purposes of Land adjacent to Land under Jurisdiction of City Council — 
Subdi visional Plan thereof submitted by Board to Council — Council's Requisitions 
for Construction of Streets and Making of Reserves — Councils Powers in that be- 
half — Municipal Corporations Act, lit 33, s. 332 (3 ) — Harbours Act , 1023, ss. 164 , 


Where land adjacent to any land under the jurisdiction or control of a 
Borough Council has been reclaimed from the sea by a Harbour Board, add 
such land has been reclaimed for building purposes, and where the Harbour 
Board proposes to subdivide the same and has submitted to the Borough Council 
a plan of subdivision in accordance with the provisions of s. 332 (3) of the 
Municipal Corporations Act, 1933, s. 332 (3) empowers the Borough Council 
in all circumstances to require the Harbour Board, as owner of the said land, 
to make provision or further or other provision for the construction of streets, 
or the making of reserves, or to require that the work of making all new streets 
shown on the plan must first be completed to the* satisfaction of the Borough 
Council. 

Pollock v. Lands Improvement Co.(l), Hornsey District Council v. 
Smith{ 2), and Uckfield Rural Council v. Crowborough District 
Water Co. { 3) applied. N 

Hey don’s Case( 4) referred to. 

(1) (1888) 37 Ch.D. 681. (3) [1809] 2 Q.B. 864. 

(2) [1897] 1 Oh. 843. (4) (1584) 3 Co. Hop. 7a; 76 E.It. 637. 

: ORIGINATING- /SUMMONS taken out for the purpose of settling a, 
difference which had arisen between the Auckland Harbour Board and , 
the Auckland City Corporation as to what were the powers of the City 
in connection with the subdivision of land reclaimed by the Harbour 
Board from the Waitemata Harbour for building purposes. 


f, * \ C * ’ 
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brought within the borough boundary.: Garnett v. Bradley { 1). There 

ia nothing here to show that Parliament, in enacting the Municipal 
Corporations Act, 1933. had its attention directed to the special harbour 
. legislation. Had there never been a s. 164, there would still have been 
f> an argument that s. 332 was not intended to apply to reclaimed lands ; 
but, owing to s. 164, the plaintiff Board’s position is stronger : Garnett 
x. Bradley (2), which shows that whether the maxim applies or not is 
entirely a question of extent, and that, where there is a special enact- 
ment dealing with a special case, there must be something in the later 
10 legislation to show its intention of replacing the earlier one. The 
following factors are a guide : (a) section 332 (II) expressly repeals the - 
Wellington special legislation: see, also, subs. 12, again showing the ■ 
same intention, but it did not expressly repeal s. 164 ; (6) Harbour ' . 
Boards are a special class of local bodies. They hold a sort of steward- 
1;> ship from the Crown, but their powers are more limited in the sense 
that they are frequently controlled by the Minister of Marine-— 
Harbours Act, 1923, s. 137, which is hi pari materia with s. 164, and it is 
not repealed because it has nothing to do with the making of a sub- 
division. The City Corporation could take lands for streets without 
20 the Minister's consent; yet, once they are taken, they cannot be 
altered merely by agreement between the Board and the City Council, 
since the Minister would have to consent to the alteration. 

Section 140 of the Harbours Act, 1923, shows that the land vested in 
the Board is held by the Board as trustee for the Crown, thus approach- 
25 ing the position of the land being Crown land ; but the Municipal Cor- 
porations Act, 1933, does not bind the Crown. It is unlikely that the 
Crown intended to surrender the Minister’s power under ss. 164 and 165 ; 
but both these sections are inconsistent with s. 332 ; and see, also, ss. 141 , 
147, 211, 227, and the First Schedule to the Harbours Act, 1923. There 
30 is no mention of reserves, and the City Council cannot be the judge of 
how much is payable for the construction; therefore, either s. 332 
repeals ss. 164 and 165, or the maxim applies, and s. 332 applies to other , 
objects, of which there are a number. Section 165 (3) is inconsistent 
with the idea of abrogation, and with the idea that s. 332 applies to 
35 Harbour Board reclaimed land. The Harbour Board is the creature 
of statute, and has only the powers given it by its statute, which does 
not authorize it to give aw ? ay its lands as a reserve. If that can be done, 
then authorization must be found in s. 332 of the Municipal Corporations* 
Act, 1933. If there is a repeal by implication, there is a presumption * 
40 in the Board’s favour that the earlier special legislation stands : Broom's 
Legal Maxims , 10th Ed. 348, 349. Tins argument is strengthened by : 
consideration of the history of the legislation : s. 164 of 1923 ; s. 141 of 
1908 ; s. 15 of 1878 ; and s. 332 of 1933 re-enacts s. 335 of 1920, before 
which it did not exist. After ss. 164 and 165 were abrogated in 1920, 

45 without express repeal, they were re-enacted in 1923. . a 

Alternatively, until the City boundaries include this reclaimed land, , 
s. 332 does not apply; the words “under the jurisdiction ” of a local 
authority in s. 164 of the Harbours Act, 1923, cannot mean “ in,” and this 
is inconsistent with “ holding land in a borough ” in s. 332 (2). A 
50 Proclamation cannot he justified by s. 139 of the Municipal Corporations ’ " i 
Act, 1933.. *’4 

Stanton, for the defendant Corporation. As to the contention that % 
there is an implied repeal : the two sections can remain, in operation . 

(X) (1878) 3 App. Gas. 944, 952, 953. • (2) (1878) 3 App. Cas. 944. 
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Sections 164 and 165, which are closely linked together, represent the 
interna provision which is to apply between the elate of reclamation 
and inclusion within the boundary. Unless land is included within 
the boundaries of tne City, neither section has any application to such 
lancL Bo til before anci after the inclusion within the boundaries the 

reclaimed lana, if the Board wishes to subdivide it, is subject to the 
))i oyisions oi s. 332. The interim provisions originated in 1 898 and there 
rras then no such thing as statutory control of the subdivision of land’ 
Ihe purpose is to make the reclaimed land as approximate in position 
to Grown land as it is possible to do, with the intention of making this 1( 
reclaimed land subject to the same powers by the local authority as the 
adjacent lands themselves ; and that would apply to everything in- 
c udmg these subdivisional powers. All these powers are terrifeS-ia" 

outsid? ttie U C, ? tr e Tf « provision as B - , 164 ’ the Y could not be executed 
■ ] L f° lx x } 1 ? P ow ers given by s. 164 are exercised, the fee- IS 

P-. p ‘ e be Tested “ tbe City in'the same way as streets within the 

•ire'iilared 5 t °- J tlie - aty> and u P° n certain limitations 

tl tl! d xrwJ h + \ oea L autI ? orit y 1S not under any obligation to take 
-ets. Neither the Board nor the Minister can compel it to take 
any action in that direction. Neither s. 164 nor s. 165 has any applica- ->0 
tion unless the Council is proceeding to exercise that power. Section 165 ' 

operates only where s. 164 does. But this provision has no application 

Sd f boimTSlft ? ? reS + ent /, where the Board desires to give title 
and lb bound ^itself to dedicate these streets before it can owe leases 

bection 12o of the Public Works Act, 1928, apart from s. 332*; applies to *5 

19?8 and STt J Tl ^ '■ C/ ' S ' 127 of the Public Works Act, " 
and the Land Subdivision in Counties Act, 1946 . When the 

fend oomes witbm the City boundaries, then ss. 164 and 165 have no 

further application, as appears from the terms of s. 164 . When it is 

in the borough, it is not merely adjacent to land in the borough. 30 

« ufTwnSb ” f th A Mun f pal Gorporations Act, 1933, speaks of land 
m a borough, and any land, even Crown land and Harbour Board 
4and » not exempted from s. 332. The Harbour Board bv starW 

thth e ^ f ° r subdl T lslon = couId not fail to observe all the obligation! 
which otherwise belong to it as a subdividing owner. Section 164 35 

S S * ase of. a Gounod wanting to take streets ; and s. 332 dealt * 


section too was first enacted in 1910, but subss. 3 4 and 5 were 
obviously added because ol the new provisions as to subdividing winch 

Butrin 0 ! f r rSt time f the Public Works Amendment Act, 1900. 
S tubteS to U 33rr Q / S br T gl 1 Wi + th ] n the Council’s boundaries, it 
V flrn t » « 332, 7 ° D f 110 sub J ect to an 7 control at all: Christie 

lec m - i3); that is not the case here, 
section 30 of the Municipal Corporations Act, 1876, dealt with inclusion 

t . - (3) P921] N.Z.L.R. 1. 


I 
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M \ the borough of ^reclaimed land, and this is consistent with the ub* 
mission that s. 164 is merely an interim jurisdiction. If s. ||| (2) 
applies, both before and after inclusion in the boundaries, there m no 
dilimdiy as to the point of time. hVciirn Id! nerves these piirjso^s, 
o as it places all reclaimed .land under the jurisdiction of the adjoining 
rjorougii and makes special provisions as to building land. " It h 
difficult to see what limitation is there on the power of jurisdiction 
conferred. The borough can approve any exercise of its jurisdiction 
even although the land is never taken into the boundaries. 

10 On tlie foregoing construction, there are no practical difficulties":' :' 
but, if that construction be not accepted, it is difficult to say at what 
&4ag e the change comes. The intention of the Legislature' should not bo 
defeated by crudity of expression : McLcmchlan v. Marlborough Coaniy 
Vounc'd(4 ), 

15 As to the application of the maxim, Genemlia non specialibus derogcmi ; 
two ^ sets, of legislation must exist to make the maxim applicable, both 
dealing in different terms with the same subject-matter, and then one 
or oilier has to give way, as in Garnett v. Bmdkg(b) ; hut that Is not 
the case here. Section 332 deals with an owner of land who himself 
20 wishes to subdivide. Sections 164 and 165 make no express reference 
to subdivision at all, and do not confer a right to subdivide, or an 
exemption from any statutory provision as to subdivision. Under 
s. 104, the Harbour Hoard might have to pay the whole costs of streets 
it did not want ; but it cannot come to the City and say : .■ (i We' want 
25 these streets and you might have to pay for them ; and*, if you do not 
(( with us about these things, we will take you to our Minister 

and he may make you.” This would be inconsistent with s. 125 of 
the Public Works Act. 


Barrowclough , in reply. 


Cur. adv. vult. 




Callan, J . [After summarizing the facts, as above :] The legisla- 
tive provisions principally in question are s. 164 of the Harbours Act, 

1923, and a. 332 of the Municipal Corporations Act, 1933. Section 164 M< 
of the Harbours Act is in the following words : — ' ( , 

W here land adjacent to any land under the jurisdiction or control of a local 
authority has been reclaimed from the sea by the Board, the land so reclaimed shall 
be subject to the j misdiction of such authority ; and such authority shall, if the 7 

land has been reclaimed for building purposes, have power at all times and from 
time to time to take and lay out roads or streets and drains on and through any part ‘ ” 
oi the land so reclaimed without making any compensation to the Board in respect 
thereof : ■ r ■'■■yg 

Provided, however, a-s follows : — lySi 

(а) The number, width, and position of the roads or streets, and the position o 

ol drams, shall only be determined with the consent of the Board, and 
in the event of the local authority and the Board disagreeing, then by 
the Minister. ... ° f 

(б) Nothing herein shall be construed to authorize roads or streets of a less' 

width than is prescribed by any Act. 

(c) No drainage- works shall be allowed that will interfere with any works 
carried on by the Board and sanctioned by a Minister, without the'- 
consent of the Board or the Minister. 

Th at section is followed by s. 165 of the Harbours Act, which orovhes - 

' nnof rJr. n-w-rr' At ' I * '•» j W 


«^ww*w** xvxivnou o. j,vw ui wit? xxaruoons iice, wmcil provide* 
for the cost of any road, street, or main sewer over or through reclaimed 

{A\ rio.Qm xr v r t ? ..var 



-. - . , .' . ■ ■■■■ ; 






: ;f n f or °™ ier vested in the Board or held as an endowment for 

tyf construction of which has been agreed upon between the Board 
and the local authority. By this section the Board is empowered to 
contribute such proportion of the cost of construction as it may have 
agreed upon, except that as to land not being reclaimed land, it is not 5 
allowed to bear more than 50 per cent, of the cost of construction. And ' 
subs. 1 of s. 165 provides that any dispute between the Board and the 
local authority as to the amount to be contributed by the Board in 
respect of the construction of any road, street, or mam sewer as afore- 
said shah be decided by the Minister of Marine, and that his decision 10 
shall be final and binding on both parties. » 

Section 332 of the Municipal Corporations Act, 1933, reproduces 
legislation which first made its appearance in 1920. It is not thought 
necessary to quote the whole section. Subsection 2 opens in the follow- 
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1. That as regards Harbour Boards their ‘Obligations as to sub- 
division of reclaimed land are defined by ss. 164 and 165 of the Harbours 
Act, and only by these sections. 

2. That s. 164 of the Harbours Act and s. 332 of the Municipal 
Corporations Act are inconsistent. 

3. That since s. 332 of the Municipal Corporations Act does not 
expressly repeal or abrogate s. 164 of the Harbours Act, the two must 
stand together, and that this they can do only on the 
general words' ' 


... „ principle that the 

- 4 in the Municipal Corporations Act do not apply to the*. 

10 special case of Harbour Board reclaimed land which is governed by s. 1 64. 

• ^ According . to ; . the main submission made for the Harbour Board, 
this is ■ the. position not merely before but after the inclusion of such 
reclaimed land within the boundaries of the adjoining local, authority. 

As an alternative submission, but only as an alternative submission, it is 
15 conceded for the Harbour Board that, when the reclaimed lands are 
included within the boundaries of the adjoining local authority, s* 332 
begins to be applicable ; but, so it is contended, even in this alternative 
submission, it has no application until the boundaries of the adjoining 
loctd authority have been altered so as to include the reclaimed lands. 

20 If this alternative submission be accepted, it would then appear to become 
necessary to determine how far the proposed subdivision must have got 
at the moment of alteration of boundaries for s. 332 to be applicable. 

To exclude the applicability of s. 332, will it suffice that a proposal to 
subdivide had been formulated before the boundaries were altered 
25 so as to include the reclaimed land ? On another view, will s. 332 
become applicable if, at the moment of such alteration of boundaries, 
anything remains unsettled — how the costs of streets are to be 
shared ? . , 

. However, I have come to the conclusion that neither the main sub- 
30 mission nor the alternative submission made for the Harbour Board 
should be accepted, but that, on the contrary, the method of reconcilia- 
tion of the two enactments propounded on behalf of the City should be 
accepted. . The fundamental difference between the two methods of 
approach is that counsel for the Harbour Board claims that s. 164 of 
35 the Harbours Act and s. 332 of the Municipal Corporations Act are 
inconsistent ways of dealing with the same question ; whereas counsel 
for the City disputes this, and I have come to the conclusion that he is 
right. It is true that both sections deal with, inter alia , the laying-out 
of streets. . It is also true that subdivisions often, possibly more often 
40 than not, involve the laying-out of streets ; but that is not necessarily 
so. It may not be so where the proposed subdivision is of a block of 
land having a wide frontage to an existing street, but no great depth. 
Section 332 would apply to such a case ; but s. 164 might not. Further, 
s. 164 might apply to a case which involved no subdivision, and to which 
45 s. 332 would, therefore, have no application. Suppose, for example, j 
a Harbour Board reclaimed land from the sea, not for the purpose of > I 
subdividing, it, but for the purpose of building upon it administrative 
or other buildings for its own use, then there might be no scope for the 
application, of s. 332. But if the adjoining local authority desired to 
50 extend across the reclaimed land to the new waterfront the line of a 
previously existing street which had given access to the old waterfront, 
a situation would exist in which the provisions of ss. 164 and 165 could 
be useful. Provisions such as are contained in ss, 164 and 165 could, 
no doubt, be used so as to enable a local authority to exercise a measure 
55 of indirect control over the manner of subdivision adopted by an owner 
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who desired to subdivide. But that is not the only purpose to which 
the sections can be put. Therefore, a general legislative provision 
dealing explicitly with subdivision and only with subdivision' seems not 
inconsistent with the continued existence of ss. 164 and 165 and their 
applicability to cases, to which the general provisions also apply. £ 
/. ■■= h urfcher, the general provisions in s. 382 deal not merely with the layin^- 
out ot streets. They also empower the local authority to require 
reserves; and they also give the local authority control over the size 

f nd sh fb e of allotments. No powers as to these topics are conferred 
by ss. 164 and 165. ^ 

This is not, then, a ease in which the Legislature has, in separate 
■enactments, enacted conflicting solutions of the same problem. Here 
the most that can be said is that the separate enactments overlap, in that 
? ’ 332 the T Municipal Corporations Act deals expressly and eompre- 

henmrdy with, subdivisions, while s. 164 of the Harbours Act does not 15 
explicitly deal with that topic at all, but is capable of being used so as 
to give a local authority a measure of control over subdivisions, but not 
so complete a control as is given by s. 332, and could also be used for 
purposes which have nothing to do with subdivision. 

I now pass to a more particular examination of the language of the 20 
enactments, and an attempt to interpret that language in "the light of " 
the prmciples laid down by Lord Coke in Hey don’s Case(4:). 

a harbour Board has, for building purposes, reclaimed from the 
^ a land which adjoms land under the jurisdiction or control of a local 
authority s. 164 of the Harbours Act, 1923, confers on such local authority 25 
an unusual power— namely, the power at all times and from time to time ' 
to take and lay out roads or streets and drains on and through any 
part of toe reclaimed land without making any compensation to the 
Ha? hour horn'd But in my opinion, the section does more than that. 

I U opens with the words : °0 

ant.hnruAiff adjaoe “* to , a ’V land under the jurisdiction or control of a local 

shaU bfi wh^r <! - am ! d / r0m sea V the Board, the land so reclaimed 

nail be subject to the jurisdiction of such authority. 

IhiXfw f le ,r Cfe " appHes t0 a11 land reclaimed by a Harbour Board, 
whether for building purposes or not, and is then followed by the special 33 

h^kW*’ a ready me T ntl °ned, which a PPlies only to land reclaimed for 
• j t> p 1 urpose f‘ In m y option, “ the mischief and defect ” for 
which Parliament was concerned in this first provision to provide a 
remedy was that new land which had been brought into being should 
be left, even for a time, uncontrollable in those various ways hi which 40 
experience shows control by a local authority to be desirable. ParUa 

■nrchVd> y We lia y tll ? l, 8' llb this mischief to be aggravated by the 
& r X l If’ amounting almost to a certainty, that land reclaimed by a 
arbour Board would be m an urban area, and that the need for control 
■>> some local autnonty was therefore greater. In mv on j, : , , - t i,„ • - 
_ remedy the Parliament hath resolved and appointed ” it to give to 
-the adjoining local_ authority the same degree and kind of control over 

its iSndT-- iec lf mea land as bl1 ® entrusts to it over land within 
of -r, I- (o J" Hp<vKS f“ neli Iand «*» being under the jurisdiction 

land sVdff" a 'f'. nori y> and - J ' ( ; n P roeeeds to enact that the reclaimed 30 
and s lad be subject to its jurisdiction, i find nothing in the lammaoe 

an- C v tte view , tllat tlie local authority is to have l4 

s' - L ae - aLjacenC reclaimed land not yet brought within its 
boundaries than it has over land within its boundaries. The absence 

(4) (1584) 3 Co. Rep. 7a; 70 E.R. 637. 
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of any .hint as to any respect in which the measure of control 
In yl ,e different confirms that no difference is intended. 

.uming now to s. 382 of the Municipal Corporations Act, 1933 
„ '™ 10 \ ^Peats provisions first enacted in 1920, I am of opinion that the 

■j mischief and defect lor which on this occasion Parliament provided a 
remedy was the inconvenience and expense that were caused by reason 
of subdivisions being under no better control than then existed. The 
new legislation was, 1 think, prompted by a realization that towns ought 
to be planned rather than allowed to grow in a haphazard fashion, that 
10 prevention is better than cure, and that, if urban development were 
allowed to proceed in whatever manner was dictated by the natural 
desires of property-owners to sell their properties to their own best 
advantage, conditions might arise detrimental to the health and eom- 
_ fort of urban dwellers generally, which could be righted only by much 
lo expenditure of money, time, and labour, and the causing of incon- 
venience or even hardship. The remedy which Parliament “ resolved 
and appointed ” was to give to Borough Councils the very full control 
over proposed subdivisions conferred by the section, subject to appeal 

>n t0 a mSn d C0 2 slstm g °{ a Magistrate and two others. Inasmuch as, 

.0 since 19-.), a Borough Council has possessed this control over all pro- 
posed subdivisions of land in the borough, it follows, on my interpreta- 
tion of s. 164 of the Harbours Act, that since 1920 a Borough Council 
has possessed similar powers over all subdivisions proposed to be made 
, Mar hour Board reclaimed land adjoining its boundaries but not vet 
o brought within those boundaries. 

„ For th , e Harbour Board, it was stressed that s. 332 (2) speaks of “ any 
<4 1 } ™ holding land in a borough ” not of “ any person holding land 
subject to the control of a Borough Council .” That is true. 1 " But 
larhament, in my opinion, had already enacted that all powers at any 

0 time possessed over land in the borough should be possessed also over 
adjacent reclaimed land. That had been done by s. 141 of the Harbours 
Act, 1908, interpreted as I interpret it. Therefore, when in 1920 a new 
power was conferred over land in the borough, that new power was, 
without further enactment, possessed also in respect of the adjacent 

: , reclaimed land . 1 hen, in 1 923, s. 1 64 of the Harbours Act of that year 

was enacted, at a time when Borough Councils already possessed these 
powers over subdivisions. 

For these reasons, I am content to interpret s. 332 of the Municipal 
Corporations Act, 1933, as counsel for the City invites the Court to 

> interpret it. And it is, I think, obvious that, unless this be done, there 
is danger that the intent of Parliament might be frustrated. Parlia- 
ment lias entrusted to the City Council the power, subject to appeal, 

to say what allotments it will approve in a subdivision, and what reserves ? , 
ar wi a fake the opportunity afforded by subdivisions to create. Accord- 

> 1D ^° the submissions made for the Harbour Board, the City is, in these \ 
matters, powerless to impose anything as to subdivisions 'on adjacent 
reclaimed land. In the result, those conditions might grow on urban 
land, destined in due ^course to. become part of. the CitV which, kariiai % v 
ment has, since 1920, shown an intention of preventing. 

1 p think, then, that, despite the difficulties created by the terms in 
viniii tin- relevant- legislation .has been expressed, the intention of the 
Ix-gisuilure is surfieienth clear, and that the question put £>y tl 
summons should be answered in favour of the Citv. I venture th. 
suggestion that it might, however, be an advantage if the will of Parlia 

XUoi.lt Cl'S 1)0 fcOOICS "Wl til wll \ i ill i ,1 i ! 4 emYnnnno 1C n.rm ooinvirl rtr,™/. V- . , , 
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clearly expressed, so as to prevent further questions arising, 
s. 164 (c) of the Harbours Act, 1923, and s. 241 (2) of ti 
Corporations Act, 1933, appear, prima facie, to enact cor 
visions on the same topic — namely, who is to settle dif 
drainage. And s. 165 of the Harbours Act, 1923, appears 
in terms to cases where a, Harbour Board and a local autho 
to the construction of a road, street, or main 
able where they have differed but their differ 
Minister of Marine under s. 164 (a). 

Throughout the question posed by the 
draftsman of the summons uses the 
not the expression “ Borough Council 
of s. 164 of the Harbours Act. 
as to the powers conferred by s. 

“ Borough Council ” and not ‘ 
appropriate phrase, and, 
that way. The Court’: 


originating summons the 
expression “ local authority,” and 
possibly because of the language 
But, inasmuch as the question put is 
332 of the Municipal Corporations Act 
local authority” appears to be the 
m answering the question, I have altered it in 
s answer to the question is as follows 
M here -land adjacent to any land under the jurisdiction or control 
of a Borough Council has been reclaimed from the sea by a Harbour 
Board, and such land lias been reclaimed for building purposes and 
where the Harbour Board proposes to subdivide the same and has 
submitted to the Borough Council a plan of subdivision in accordance 
™ P r °™»ons of subs. 2 of s. 332 of the Municipal Corporations Act. 

S ^ S * ° °* tlie saic ^ section empowers the Borough Council in all 
circumstances to require the Harbour Board as owner of the said land 
to make provision or further or other provision for the construction of 
streets, or the making of reserves, or require that the work of making 
all new streets shown on the plan shall first be completed to the satis" 
ruction of the Borough Council . 

Costs £36 15s. and disbursements for fees of Court and oath fees are 
allowed to the City against the Board. 16 

| §§f ; s|; yijA;, t A Af' ^ A v AA- Q'aestion answered accordingly . 

sSiwI f 01 ? 1 f int , iff i m <f seU > McVeagh, and Co. (Auckland). 
(Auckland) ** defendant : Earl > Kent > Stanton, Massey, and Palmer 





SUPREME COURT, 


McArthur v. Auckland harbour board 

AND ANOTHER. 


Supreme Court, Auckland. 1947 , 


Master and Servant — Negligence. — Transference of Employment— -L< 
under Control of Borrower as to Some Matters and under Contn 
as to Others — Test to be applied as to which Control he was under . 

Harbours — -Harbour Board — Transfer of Board's Employees— -Whethi 
Operation of Board's Cranes by Board's Crane-drivers — Liability t 
tiona ■ from . Hirers of Board's -Cranes — - Legal Consequences of si 
Harbours Act , 1923, ss. 190 , 192. 

War Emergency Legislation— V r ' f ‘ ” ’ ~~ 

aiders deemed Employees of Ship-owners—-}, vvv , 

of Regulations to pass to Ship-owners Responsibility for Inju 
Industry Emergency Regulations , “ 


Waterfront Industry Emergency Regulations — Water- 
Whether Crane-driver included- — Effect 
v „ . „ try — Waterfront 

1940 (Serial No. 1940/102}, Regs. 17 , 18 ’ 

A loaned servant may be, as to some matters, under the control of the 
borrower, though, as to others, he. is to exercise the discretion entrusted to him 
by his permanent employers, a discretion vested in him because of his employer’s 
confidence in his training, skill, and judgment. 

The test is ; Who was the person who had the right or power at the 
moment to control the way in which the act involving negligence was done ? 

Donovan v. Laing , Wharton, and Down Construction Syndicate , Ltd.( 1), 
as explained in Mersey Docks and Harbour Board v. Coggins and 
Griffith ( Liverpool ), Ltd. (2), and Horne v. The King (3) followed. 

The requirements of ss. 190 and 192 of the Harbours Act, 1923, are met 
if the Harbour Board cranes are operated by crane-drivers of whom the Harbour 
Board is the permanent employer. Those sections do not prohibit such crane- 
drivers from being liable to receive directions from the hirers of the Board’s 
cranes in such matters as are usual and proper ; and they do not prevent the 
normal legal consequences of such liability to control. 

There may be evidence upon which it is open to the jury to conclude that 
in truth and in actual fact the services of the crane and its driver have been 
hired by the ship-owners; but, if, although there is no evidence to support 
the conclusion that the crane and driver were hired by the Waterfront Control 
Commission, the jury could sp conclude, then Beg. i? of the Waterfront In- 
dustry Emergency Regulations, 1946, would operate to pass responsibility to 
the ship-owners. 

Cl) [1893] 1 Q.B. 629. (3) p.947] 1ST Z.L.R, 538. 

<2) [1947] A.C. 1; [1946] I All E.R. 345. 


ACTION claiming damages for injury against both the Auckland Harbour 
Board and the Union Steam Ship Company of New Zealand, Ltd. 

On the evening of August 1, 1946, the ship Scmnethey was being 
loaded with cargo at the Auckland wharf. The second defendants, the 
•5 Union Steam Ship Co. of New Zealand, Ltd., were the agents for the 
ship. The ship’s gear and an Auckland Harbour Board crane were being 
used for the purpose of loading cargo into the same hold. The plaintiff 
was acting as hatchman in connection with the operation of the ship’s 
gear, and, for the purpose of performing this duty, he was standing bn 
10 the ship’s deck. He had nothing to do with the operations in which the 
Harbour Board crane was concerned. The crane was being driven by a 
trained crane-driver,, who was a permanent employee of the Harbour 
Board. A load of wallboard, slung in a sling, was brought up off the 
wharf by means of the crane, and, while the wallboard was in the air, it 
1-5 slipped from the sling and struck and injured the plaintiff. He sued both, 
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the Harbour Board; and the Union Company 

' fey A " ^ ; ' " ’ '' ~ 

ff i'espoiisib]e. : ‘AF 
” | negligent; manner in which- the sii: 

/. watei'siders.; ■ or tw neglige: 

of both.' Assn: 
negligent, which was denied, the T 
who should answer for his negli. 

Harbour Board claimed that this superior 
quant inn of dama 

The following - l wxan 

(1) Was the effective cause of the accident necdf 

driver? * J 

(2) W as the effective cause of the 
aiders? 

(3) Was the effective cause of the ^ 
driver and negligence by the watersiders? 

(4) If you find the crane-driver to have been neoii< 

to control him in the manner of doin* ” * 

possessed by . 

(a) the Harbour Board? or 
(h) the Union Steam Ship Company ? 

These issues were not acceptable to counsel for the Union (Vnnr-m- 

Xo ?° the first ^ uestion ; “No » to thT S : 

C A ® J Hf thn C and > 111 answer to the fourth, named the Union 9* 
Steam Ship Co. as the party having the right to control the crane-driver ” 

rider': °* d ° mg that wluch he did negligently. They added this 

mu 6 .P laillti 4 moved for judgment against both the Harbour Board 
and the Union Company. The Harbour Board moved that it be adjudged 
that the plamtaff recover nothing from the Harbour Board and that 

BoaM be Thfr? ag r mSt th<3 plaintiff for costs in favour of the Harbour 
fi4 w' i T -d S 1 Company moved that judgment be entered a<minrt 
the Harbour Board, notwithstanding the answer the jury made to Su 33 
fourth issue upon the ground that there was not suf&ie ev dem - 
upon which the jury could find the answer they found torthat Sue : 
or alternatively, that the finding of the jury on the fourth issie ^ 
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c , Uegmg against eaeJ: 

tf . , . ■ Persons for whose negligence he alleged it wa, 
,He claimed that the faU of the wallboard was caused by the 
i :r - was put round the wallboard bv the 

- ~j —essence of the crane-driver, or by a combination o:l 
iming the crane-driver to have been 
Union Company claimed that the superior 
igence was the Harbour Board, while the 
- ’as the Union Company. The 
iges, if there were to be damages, was agreed upon 
•mg issues were put to the jury : " 1 

gence by the erane- 

1 accident negligence by the water- 

accident negligence by the crane- 

_ w gent, was the right 
i c that which he did negligently 


Leary, for the plaintiff 
Barroivclough , for the first defendant; 
West, for the, second defendant. 


?{•;. the ® econd defe ndant, the Union Steam Ship Co in sun 

I,! , \ X thejn^T am/thoiriS 

fey - accented The S J U bh P arties b >' effective cause must be 

aweptea. ihe position of the evidence was not materially different.: 

fel - 1 S, end ch the hearing from what it had been at the close of the Harbour 

Boards case. Tim question whether a certain person is vicariouX 

or 'admirtei°tK rilXed f ? Ct an< ? lm ’ but > wben the facts are ascertained 
K ■ dmitted, the question whether the facts establish the relationshin 
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’ aiicl servant, or satisfy. -the' '.onus of proof ispa question of law*', 
rnilar enquiry now is what is His Honour’s decision on the oral 
mde by counsel and on the written motion : the notes to 
nhe Go{te r of. Civil Procedure, Stout and Sim's Supreme Court 
2dn, go further than counsel lias to go. because here there was bet 
kuf the motion .for. '-nonsm^ .Reed, J., in 

'ianfovdi I ) . The relevant facts are not really in dispute, ! ’ There 
Lina voidable confusion between; the evidence concerning the 
seope^of the duty of the crane-driver and the .negligence of the 
rs. Much; of the; evidence- as -'to 'that;, aspect is not relevant to 
4. ^ In Horne v. TIu Kmg( 2) the distinction is drawn bet ween 
aw nr these ■ eases,. . and. the -principles and tests- to be applied may - 
(d from Mersey Boars and Harbour Board v. Coggins and 
Liverpool ), Ltd. {3), Century ■ Insurance Co., Ltd . v. Northern- 
r ioad Transport Board( 4), and Tollan v. Wellington Harbour 
l Port Bine , Ltd. (5) — namely : (a) There is a strong presumption 
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&nei the load began to wobble. Upon those, the jury found negligence 
a-gamst the driver.. Each of these matters was peculiarly within the 

discretion delegated to the driver by the Board. 

f' re ^ere two other aspects for consideration : (a) a confusion 

~~rol exercised by the company over o- 
t Industry Emergency Regulations, 

7 and 18. The Union Company is 
dclers : that fictional liability cannot 
company liable for acts of persons not 
tssion — viz., a crane-driver who is not employed 10 
~ « - U engaged in the 

there is really an indemnity given to 
, _ . - _ nion Company. Supposing here there had been 

mereijr a claim against the Harbour Board and not the Union Company • 
the Harbour Board would not have said the driver was the servant of 15- 
tne ship. Ihe ship-owners, if indemnity had been sought from them 
would have said : " We had nothing to do with it ; it was done by 

idrhnU ° re i S l nd / 0llr orane ” An y argument between the 

dtof ty' d ty tbe shl P as to responsibility for accident inter se 

cnrtrnl th t evant 1° tIle P laifitiff ’ s ease - On the evidence as to on 
nr U°id he qu< fty 18 whether the Commission is in fact the controller. “ 

thelhip h Undei tbe regu atlons 111 can Possess the responsibility for 

+1 oP+u Y ater / r ?, nt Industr y Emergency Regulations do not say 
shafl UiU? f al stand generally in the place of the Commisssion and 25 
shall be liable for everything for which the Commission might be liable 
The company s responsibility under the regulations is limited. If there 

ty Uf d S U tl0n rigbtIy given b y a watersider which was the cause of 
the accident, the company would be liable : but it is not liable where 

ment^bv* which U servants Commission — have made arrange- 30 

iniurv kl -pi??t pe ? ple ’ / not servants of the Commission, cause 

aSIut Ti fd h e re (signals, &c) were not the cause of the 

part of the cS-man!^ ^ W ° Uld have been no negligence on the 

HarboimBnari U- tU , 19 f ° f the Harbours Ac t, 1923, show that the 35- 
servants- all .’ which is a statutory body, has no authority to transfer its 

seivants . all it may do is to transfer the service. 

of alternative motion.: there is no question of the credibility 

“UntrU= !f S ; tb ® JUIy mUSt bave misunderstood the reference to 

iun^fw \J P TS- haV ! tyU meant Physical control ; and the 40- 

glTO + . suff mmnt attention to the onus of proof, or to the dele- 
fntwUo discretion to the crane-driver by the Board. Therefore, the 
answer to Issue No. 4 cannot- stand and a new trial should be ordered. 

Boafd rr °H f ° r + th ? defendant, the Auckland Harbour 

Board. If it is contended for the company that the crane-driver was 45. 

^ddS?e Un w S 6 °° ntr01 ° f tyj Commission, it should be proved by 
Evidence , but there was no such evidence. There is nothing in the 
Waterfront Regulations to say that the Commission takes over all water- - 
-U .S' ls> * he , refore > Dot ^eot to assume that the ( 3< mimi s 


between physical control and the contr 
the watersiders : see the Waterfront 
1046 (Serial No. 194.6/102), Regs. U 
made liable for the acts of the watersi 
extend to make the shipping 
employed by the Comnii: 

by the Commission. The Union Company is not "in fact* 
loading or unloading of its ships *~ 
the Commission by the U ‘ ~ 

3 

the Harbour Board would not have 
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Union Company gave him instructions by its agents, the watersiders, who 
were the servants of the Commission but deemed to be the servants of the 
Union Company. The j ury were entitled to find that the Union Company 
hired the crane, and exercised control of it through its agents, the water- 
siders.. Either the crane-driver and the crane were in the employ of the 
Commission or they were employed by the Union Company. If they 
were under the Commission, then the Union Company is liable, by virtue of 
Keg. 17. V 1 .' - : 

As to the contention that under ss. 190 and 192 of the Harbours 
Act, 1923, the Board cannot transfer its servants : If that were a relevant 
factor, it was for the jury, and was presumably taken into account, 
because it was mentioned at the trial. Under s. 192, the Harbour Board 
need not keep to its regular employees ; it can get employees anywhere 
and hire them out regularly or they may be hired for the time being. 
The power of dismissal is a factor to be taken into consideration. The 
Union Company can stop the crane-driver from operating the crane, 
but without dismissing him. It is true that the crane-driver was trans- 
ferred with certain overriding instructions ; but that is superimposed 
on behalf of the general employer, and not even he has authority to 
authorize endangering human life. The lifting restrictions as to weight 
are in the Board’s by-laws, which must be approved by the Minister 
ot Marine ; and that is part of the general law. These were the only 
restrictions by way of overriding instructions. The decision was against 
the crane-owner in Tollan v. Wellington Harbour Board and Port. Line, 
Ltd. (7), but no issues were put ; Johnston, J„ was compelled to sit as a 
jury ; the Judges of the Court of Appeal were themselves sitting as a 
jury, and by a majority decided against the transfer ; and they differed, 
not as to the law, but on the findings of fact. In the Mersey Docks 
ease(8), the Court of Appeal sat as a jury, because there was no issue 
there, and so did the House of Lords. In Doted v. W. H. Boase and Co., 
Ltd.( 9) and McFarlane v. Coggins and. Griffiths {Liverpool), Ltd. {IQ) 
there was no finding of fact. Here care must be taken to distinguish 
between questions of fact and law, and Tollan' s case(ll), so understood, 
supports propositions of law which support the Harbour Board here(12) ; 
and see A icholas v,.F. J. Sparkes and. Son(13). If there is room for 
difference of opinion between three Judges, it follows that there is room for 
an honest difference between reasonable jurors as to the degree of control. 
Here there was the evidence of Vickerinan that it became the driver’s 
duty to comply with the Union Company’s orders, as the plaintiff’s own 
witnesses proved. There was no dispute that the Union Company had 
more power than to give a mere signal when to lift and lower — i.e... power 
to call back the crane at any time— and that it was the crane-driver’s 
duty to obey. 

The driver had the duty to obey the company’s orders, and in certain 
cases not to disobey these orders : Nicholas v. F. J. Sparkes and S<to(14s}., 
approved in Tollan v. Wellington Harbour Board, and. Port Line., Ltd. {15), 
and impliedly approved by the House of Lords in Mersey Docks arid 


■ , 


tK J, i 


Harbour Board v 

(7) Ante p. 79. 

(8) [1947] A.C. 1 ; 

345. 

(9) [1945] K.B. 301 

605. 

(10) [1945] K.B. SOI 
345. 

^(11) Ante } p* 79* 


Coggins and Griffith ( Liverpool ), IM,( 16).. 


■ 


■v v s 


(12) Ibid:, pp. 91,, I. 40, 99, 100, 101, 

1; [1946] 2 All E.R. 1.41. 

(13) [1945] K.B. 309». , .$ 

101 ; [1945] 1 All E.B. (14) [1945] K.B. 309». 1 . \i 

(15) Ante , pp. 79, 98, 103, 1. 44, 106, . ,1 

101 ; [1945J2AUE.B. 109. 

(16) [1947] A.C. 1; [1946] '2 All E.R. 

345. ’ ; ' 

■ 5 : ’u IK 5 8 ' ■ ■ - 


[1946] 2 All E.B. 
[1945] 1 All E.B. 
[1945] 2 All E.B. 
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-04 BUTTERWORTH'S LOCAL GOVERNMENT REPORTS [1947] 

here the Union Company had the right to give orders at all stages of 
handling the cargo , and did in fact give the order in the execution of which 
the accident happened. If the operation is ordered bv the Union Com 
pany, if matters not whether it is intrinsically dangerous or not it 

whinh eS tf « at TT h - 6 Cl ’ C r? e ' dnVer is g U g ent in the course of the operation £ 
which the Inion Company ordered him to undertake. This whole 

topic is akin to that of the independent contractor. If the servant is'sent 
only to produce a result, he is under no orders as to how he shall do the 
work : he is simply to produce a result. But he might be under such 
a degree of control as to how he shall do it as to make him a servant of the 10 
man who hires his crane. It is a question of how much right of inter- 
ference ot control by the temporary employer is sufficient to shift +he 
responsibility, and that is for the jury. In Tollan’s case(17). there was ro 
control m the particular operation in which the accident happened «. 0 
that there was more conflict of evidence than there was here 1 The test 15 
,s . ■ »*„ !», tte right to control the s.rv.nt m the J£Z £&& 

he does that wdnch he is said to have done negligently ? 

Ihe controversy arises out of two things : (a) the word “ control ” 
nfT 1S tbe ,* hl “g. or act or operation which is found to have been 

>J%Z/" 8 lf ently ' * U 18 a qnestion of degree of control. The “patron on 
lahilud always retains some control, and the “patron momentane ” 
ways has some control : Bain v. Central Vermont RailuJZn 8 ) 

P nnn V \ ^ 1 insto ” e ’ Ltd-(IQ), a jury case, where, on the facts, the 
* - c,k ,i , °* naci a degree of control as to warrant a transfer ; but 
b e • v ° te ?r ee °f was esseilce of the matter, and that "is for 2 o 

Kceitinn— w™ de nnes the necessary degree, with one possible 
j " oanan, v. Heljast Harbour Commissioners^ 0 ) in which 

ifcaST^L^li 126 !?’ ^ich seems to imply that, though the degree 

here wis bf * £' lower ’ that is Ilot enough ; but here 

11 a \P 01 % S?. ro ^ an . * or different purposes. o a 

: + ? o fierdiffieulty is in defining the act found to be done “ negli- ° 

■nm +li r ■ + rr! Z , broad ? r conveyance of things, the whole conveyance 

«»ri „ n w U f \ ° depositing ; or, alternatively, the swing back with the 

w JL n j* of 6 ^ U • F °p P^ase, “ done negligently,” connotes 

.f * ames 0i acts or the producing of results which might v, 
h™ A 0l - f, ore °* aots or movements or exercises of discretion 
ffi™ i!^f n . lmght r ® c f lve a « oi-der which involves lifting, slewing, and 
one ar'idniiUr?? ai + ccreasing the speed, and all these movements 
„ ^ as to keep the load steady : so there is the exercise of 

nrx f ;° au tJ \ ese moves, the crane-man would ordinarily 40 

•der« tn ° ne i but ’ ** b ® 18 complying with the hatchman’s 

> T l r".”™ 6 particular required position — Nicholas v. 

I „-j„- , f then the whole series of acts constitutes 

mat wJncn he has done negligently.” 

a was a very special ease, but nowhere did the 45 
nmerW mi foreman had the right to say at one 

01 rame this and at another “ Do that ” The 

U? iiere , baa the nght to say “Take the load back,” but 
TV 10 * ® ay = 0n ® or more notches,” & c i Here the Board was 
ifU; ly wane in a place which increased the difficulties. 50 

inda^i ■ tf f? , T ' 1 ( have kept well away from the light- 

’ “* 1 u ia ae lP s to make the Onion Company responsible. 

■'Is! I ! n (2°) [1011] 2 I.B. 143. 

■10 nquvt4V 1 ,U 1 r,„ , „„ (21) [1945] K.B. 309n 

,13) [1946J N./X.B. &7ln, 819», 1. 30, (22) [1947] N.Z.L.R. 538. 
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' This , was the ■ position which 'arose, in 'JBwm&N . "Lid, ( 23 ) , : yipfe' 

, the driver had to unload, but he had to unload at a time and in a manner 
which the Texas Oil Co. wanted ; and it was held that the degree of 
control was sufficient, . Dowd's case and Lie Parian ds easc(24) are 
5 distinguishable on the facts. In M ’ Car kin's case(2 5), the whole explana- 
■ ■ tion is in the issue and the answer, as there was no authority to give any 
orders except when to lift and when to Iower(26). Here, there is a much 
more extensive control than existed there or in Home's esise(27) ; and see 
Hunia v. W instone , , Ltd. (2 8). 

16 V .•■Oh' the evidence which must have been accepted by the jury, no 
greater measure of control would have been vested in the hirers. It was 
/ almost absolute, restricted only by the facts that (a) they could not 
dismiss him, but they could stop him -working, and (b) the crane was not 
to be used so as to endanger life or proprety. The. control was so nearly 
15 absolute that the jury could say as they did. The Board’s position is 
only better in that they could discharge the crane-driver. Control is a 
question of degree, and that is the province of the jury. 

West, in repfy. Had the question been. “ Was the crane-man the 
servant of the Board or of the Union Company? 55 that would have been a 
20 much larger and broader question than that which the jury were asked to 
answer. In Quarman v. Bumett(29), the jury’s finding was not accepted, 
but judgment was given notwithstanding their verdict ; and there was no 
jury in Nicholas v. F. J. Sparkes and Son( 30). 

In s. 205 (6) (7) of the Harbours Act, 1923, the legislation is for pilots, 
25 but there is no statutory provision for crane -men. In Lallan's case(Sl), 
Fait, J. , said Johnston, ,j. } did not apply right principles. Here, there 
were no disputed facts. The only question for the Court is the legal result 
from these facts. 

Cur, adv.vult. 


30 Callan, J. At the trial, I inclined to the view that the proper answer 
to the fourth question was that the relevant control was in the Harbour 
Board, and not in the Union Company, and the summing-up was on this 
issue unfavourable to the Harbour Board, and favourable to the Union 
Company. The jury, however, took the other view, and my duty now 
35 is to consider whether there was any evidence which, if believed by the 
jury, would justify their answer to the question. I have come to the 
conclusion that there was such, evidence. It appears to be common 
ground that, if the watersiders observe that a sling is insecure, they can 
direct the Harbour Board crane-man to lower it to a position of safety, 

40 and that, if the crane-man himself observes insecurity in a sling, he . 
ought, without waiting for anybody to point it out to him, to take some 
appropriate action, such as giving a warning and lowering it into a position 
of safety. This seems common sense, A sling, whose contents are in danger 
of coming out, is an obvious menace to everyone below it. The practice ■ . ’ 

45 deposed to in the evidence appears to be a natural recognition of the fact ; j 

that, if such a menace is observed by anyone, he has a duty, in protection, j 
of the safety of everyone, to do something effective, about it, if he can. , 
Anyone can shout a warning ; but the crane-man has, in addition, the 

(-3) [1946] jSf.Z.L.B, S17». (28) [1946] K.Z.L.R. 817», 812», 1. 32. 

(24) [19431 K.B. SOI ; [1045] 2 All E.R. (29) (1840) 6 31. & W. 499; 151 15. K. 

60S. 509. . 

(25) [16111 2 I.R. 143. (30) [1045] K.B. 309». 

(26) Ib:d., p. 150. (31) Ante, pr>. 79, 100, 1*. 4.3, 101, 

(27) [1947] jST.Z.L.B. 538 1.37. 
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V; ■ toa.mpizlatioiA of - his crane,- to attempt to get the m< 
over the heads of those whom it might injure. ’ A witness hai 
tvJio yas-.a waters! der working on the wharf, claimed 
from the very first -that this particular sling was unsafe : 
^||||^dpeditting closely Tound ; the:waIlboard, there’ was a 

. rope and the - load. This v 
The crane -driver himself said that he n< 
wrong with the way the sling was fasten 
position were such" that "he would have ; 

A aii y fault in the sling. However, this seems _ 
the jury, and, upon the evidence, it cannot, I think, be 


1TOI11 


.ttcl 


'Tlftoii:.;';to - Oin. between. ■' the 
been believed , 
saw any thing 
light and his . 
observing 
matter for 

it was not open to them, to form the conclusions (i) th 
visibly unsafe ” ‘ ” ' ' ‘ ' ' 


and that the - 
difficulty in 
re been a ,10 
said that 
w lat the sling was 
(ii) that the crane-driver should, by the use of his eyes, 
and notwithstanding his duty to be watchful for signals from Ms hatehman, 
Iv&re become aware of this unsafe condition of the sling in sufficient time 15 
to have prevented the accident. He himself describes a wait of some two 
minutes during which the load was stationary in the air, while he waited 
for a signal from his hatehman to lower into the hold. The reason for 
this delay, no doubt, -would be that they -were waiting till the ship’s gear, 
which was working into the same hold, got out of the wav. It was, I 20 
think, open to the jury to find against the crane-driver that he was 
negligent in allowing to remain suspended in the air, in a position which 
constituted a danger to all who were below, a sling which lie ought to have 
known was insecure.- . T W'T ■ : 



, o ^ 'SiiPBEMB eomtr. ' ", '■ 25:7, 

' tlie load to, come in contact with some structure- on Itheiridge, over which 
. , ,is wii'ig : : : and that' this- contact . disturbed the dnseeurely^ 
load and caused the fall. Although this version conflicted with other 
versions of the mishap, it was a version the jury were entitled to accept., 
5 .But, even so, f am not satisfied that they would therefore be entitled" to 
place responsibility on the Union Company instead of on the Harbour 
Board. No doubt the Union Company would, in that event, have ordered 
: .the particular movement, -of the crane during which the negligence 
occurred. Put a, right to order a crane-driver to move a load in a certain 
10 direction does not seem to import a right to control him in his manner of 
executing the movement. That seems rather to be a case for the exercise 
by him of his skill acquired by training, of the art lie has learned, and of fixe; 
discretion entrusted to him hv the Harbour Board. Being at least doubt* b 
ful whether a contrary view was open to the jury, I prefer to base this 
15 judgment only on the other ground hereinbefore stated. 

All the cases which are now usually cited in discussion of responsibility 
for loaned servants were cited during the argument. No complaint is 
made as to that. But it is not necessary to discuss them in this judgment. 
If the only negligence alleged against the crane-driver had been negligent 
20 mismanagement of his crane, whereby the load hit some obstruction and 
fell, then such a detailed discussion of the leading cases as was made in the 
argument would probably have been necessary in the judgment. But, in 
the view I take of the matter, that becomes unnecessary. 

It would, of course, be quite wrong to look upon this case as deciding 
25 that, when a Harbour Board hires out a crane and a crane-driver to persons 
engaged in cargo work, the Harbour Board cannot be responsible for 
negligence of the crane-driver in the course of the work. That is not 
the law. Each case, as it arises, must be decided upon its own particular 
facts, and the same tribunal, approaching two cases in exactly the same 
30 way, might properly decide them differently, because of differences in the 
relevant facts. Further, since reasonable persons may sometimes differ 
as to the conclusions to be drawn from ascertained facts, conflicting 
decisions on identical facts seem not impossible. 

As to the decided cases, I content myself with this comment. 

35 Counsel for the Union Company rightly stresses that the onus is on 
the permanent employer to establish the transfer of the servant. The 
jury were so directed. But he .also contends, so I understood, that a 
servant is transferred wholly or not at all ; that is to say, he disputes that 
there can be a situation in which the responsibility for what a loaned ser- 
40 vant does is, as to some matters, upon his permanent employer, and, as to 
other matters, upon the borrower. I do not accept this submission. 
There is, I think, sufficient authority for the contrary view. Jn Salmon# 
on Torts , 10th Ed. 87, in a passage which reproduces the language of ; 
earlier editions bv Sir John Salmond, the question is stated to be whether! 
45 the loaned servant : (A 

■■ becomes quoad hoc the servant of the person for whom he is working or remain^' f 
in all respects the servant of his ordinary ' employer.. f ■ [ r $\ 

■ In my. respectful opinion, this way of stating the matter is in accord witljtA 
authoritative cases reported up to the date of the Tenth Edition of Sal* 
■gQ/mond. on Torts, ■ Since then the matter came : before the House of Lprdfc|jp| 
Mersey Docks and Harbour Board v. Coggins and Griffith (Liverpool) 
Ltd.(l), 'Viscount Simon(%) quotes and explains Lord Justice Bowen's: 
test in Donovan v. Laing, Wharton, and Down Construction Syndicate, ' ' 

(1) [1947] A.C. 1 ; [1946] 2 All E.R. (2) Ibid., 11 ■, '348. / U 





buttebwoeth’s local goveenme: 


o “ who bas a right at the moment 
^ Viscount Simon accepts this, but 
4 to control the way in which the 
>). In the Mersey' Docks case(6), 
mg of' an employer showing, if he 
} r on a particular occasion tempo r- 
d Porter speaks of ascertaining 
we(8). In Horne v. The King( 9)' 
passages from the Mersey Bocks 
Who then was the person who had 
, 0 „. ~ way in which ‘the act involvinq 

done. (10). And a little latter that learned Judge uses 
brks Department or J. H. McDon- 
was the master of the driver at the critical time and 
j respect in which negligence was alleged , 

, v i ew ? a loaned servant may be. 

- -I — ~ borrower, though as to others 

: employer, 
^er’s confidence in his 


Kennedy , J., having' quoted these thre< 
judgments, poses .this .'question :- . 

^he right at the moment to control the 
“ negligence was 

this language : 4 4 whether the Public W< 

b Ci aid and Co.. Ltd., ^ b 

■“had power to control, in the 

fbe manner of his driving ”(11). 

aa *0 some matters, under the control of the bori„ 

.he is to exercise the discretion entrusted to him by his permanent 
a discretion vested in him because of that employ ‘ 
training, skill, prudence, and judgment. 

It was also argued for the Union Company that the Harbour Board is a ^ 
stafxitoiy body with only those powers which Parliament has conferred 
and that the language ofss. 190 and 192 of the Harbours Act, 1923, shows 
that transfer of its servantsis prohibited. It is true that s. 190 save that 
the Board by Us employees may render services, and that s. 192 casts on the 9* 
Board the duty of supplying all necessary labour for working cranes at all 
reasonable tunes. But, m my opinion, the requirements of these sections 
are met if Harbour Board cranes are operated by drivers of whom the 
Harbour Board is the permanent employer. These sections do not, I think 
prohibit such drivers from being liable to receive directions from the ‘in 
hirers of cranes m such matters as are usual and proper ; nor do thev ' 
prevent the normal legal consequences of such liability to control ‘ 

An argument was also founded on Regs. 17 and 18 of the Waterfront In- 
dustry Emergency Regulations, 1946 (Serial No. 1946/102). It was 
argued that, though, under these regulations, the watersiders, who in ^ 
actual fact are employed by the Commission, are deemed to be employed 
by the agents of the ship, that fiction does not extend to the crane-driver 
and that the ship-owners are not liable where the watersiders have made 
arrangements whereby persons, not servants of the Commission, cause 
mjuiy. I accept two answers to this made by counsel for the Harbour 40 
Board— namely, (i) that, upon the evidence, it was open to the jury to 
conclude that m truth and actual fact the services of the crane and its 
. driver had in this case been hired by the Union Steam Ship Co.- (ii) that 
it, although there was really no evidence to support the conclusion that the 
crane and driver were hired by the Commission, the jury could so con- 45 
elude, then Leg. 1/ would operate to pass responsibility to the Union 
Steam Ship Co. as the agents of the ship, and that nothing in Re" IS 
prevents this, 0 ' " 

I conclude, then, that there is no good reason why the jury’s answer to 

hhe iourrh issue should not have effect 1 ‘ _ A 

60 

/41 m - (7) Ibid,, 13 ; 349. • 

(4) Ibid., 634. (g\ [h/tfj 7 7 . Of? | 

(5) [1947] A.C. I; 11 ; [1946] 2 A11E.R. (») f 1947] N.Z.lIr’. 538 

■wo, -:s4S. lift rw «?« 

(S' [1947] A.C. 1 ; [1940] 2 All E.E. (11) hid.’ 558. 
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SUPREME COURT, 


. ^ .Judgment for the plaintiff against yt he Union Steam Ship Co. ,pf Kern 
Zealand, Ltd., for general damages £1,000 and for the following special 
damages ; for lost wages £137. 3s. 6d. and for teeth £26 5s. It is ih|||| 
stood that the agreement between counsel covers also hospital and medical 
5 expenses, but the figures have not been supplied. In case any difficulty 
arises, these items are reserved for further consideration. The plaintiff 
is also to have judgment against the Union Company for costs as in the 
scale with disbursements and witnesses’ expenses as fixed by the Registrar, 
v .Three, extra days of the trial are certified for at £15 15s. each, and £2 2s. 
10 showed' on the motions, counsel, for the 'plaintiff having been allowed, at 
his request, to retire at the eonimenceiiient of the argument. 

'It was, 1 think, reasonable for the plaintiff to join both defendants. I 
do not remember any suggestion to the contrary to have been made. The 
Harbour Board, having succeeded, should have costs, but these ; should; 
25 not fall on the plaintiff, and I see no reason, in this case, why the- order for 
; costs of the successful defendant should not be made directly against the 
unsuccessful defendant... . •£ .v.y 'A. 

■ Judgment, then, for the' Harbour Board against the Union Steam Ship : 

. Co. of Hew Zealand, Ltd., for costs as in the scale, disbursements and 
2Q witnesses’ expenses to be fixed -by., the; Registrar. ■ Certificates'' -are;. given;;, 
to the Harbour Board for three extra days of trial at £15 I5s. each,” and ; 
£12 12s. are allowed to it for the argument of the motions, which occupied a 
, full day. 

Judgment for the plaintiff against the second defendant. 

Solicitors for the plaintiff : Leary and Giesen (Auckland). 

Solicitors for the first defendant: Bussell , McVeagh , and Co* 
(Auckland). 

Solicitors for the second defendant: Jackson , Bussell, Tunics, mid 
West (Auckland). 


[IN THE MAGISTRATES’ COURT.] 

MACDUFFS, LTD , AND OTHERS m LOWER HXJTT 
CITY CORPORATION. 


1947. April 30, May 1, 20, before Mr. A. M. Goulding, S.M., at Lower 
Hutt. 


Bates and Rating — Annual Value — Assessment for Rating Purposes — 
Bent Restriction Legislation to he taken into Account — Percentage of ' 
Reduction — Each Property to he separately treated— Rating AcR.: 


In assessing properties for rating purposes, the valuer must 
take into consideration, in determining what the hypothetical 
tenant would be prepared to pay for a hypothetical tenancy, the 
provisions of the Fair Rents Act, 1936, and the Economic Stabil- 
ization Emergency Regulations, 1942. . by 

Poplar Assessment Committee y. Roberts ([1922] 2 A.C. 93), 
Dunedin City Corporation w Young {(1941) 4 N.Z.L.G.R. 72), atidd 
The Queen v. South Staffordshire Waterworks Co. ((1885) 16 Q2BJ5U 
359) applied, : , : A Wh 

. . 
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. 0llce objectors can : «how:.tIiat, in arriving at the a 
a „ c % vainer has omitted to give weight to a matter 
. should- give.' weight, their ■ objection is good, as each pr 
her separately looked- at in fixing a' definite percental 
valuations can be reduced. by reason of the restrictive lei 

•v . -Ladies Hosiery mid-.- Underwear, Ltd. 'v ' West Middi 
went Committee (119321 2 K.B. 67Q) inline ' . " ^ ^ “ ' '' 


imo-hni t0 tiie assessmeilts ^ annual value under 
C}?.- ' Tlie fact s sufficiently appear in the judgmeni 

N : Gillespie, for the City Valuer. 

f} l l ardi ^^ for MacDuffs, Ltd., and A. and W. Smith 
It, Biss, for Felt and Textiles, Ltd. 


’ V 1 ' , Evidence was called both on behalf of the Oitv 

value, and the objectors m each case. For convenience I set out the 

assessments and the substance of such evidence ’ 

I Mac Duffs, Ltd,: This company is assessed at £1,217 rateable value 

Its premises are in the mam shopping area of the City of Lower Hutt 

i CO T 1Se a , SmaUcr and a lar S er shop. The rateable value on the 
T T l e f T ork ! out at «s. 8d. per sq. ft. and on the larger os. per sq. 
V?. : lt ' 5 but? aIlowm g tiie statutory reduction, equals 4s. 3d. per sq. ft. overall. 

W ‘ W- '■ In this ease, the assessment is £2,213. 

if: T if f *h e property is let m two shops to tenants. It is close to MacDuffs 
& S|„X assessment works out at os. per sq. ft. The rental of the 
gapprtipn let as shops works out at 4s. 2d. per sq. ft. 

Is III ^ md Texiiles ’ L l d - '■ Uiree separate properties belonging to 
the company are assessed as follows b ° 

lll'A M Rnih ™y f venue : Factory £3,500. This works out at 
- 3c L per sq \ ft - on factory space (52,080 sq. ft.), plus Is. 4d. per sq. ft 

on office and administrative space (3,680 sq. f t ) * 4 

sq. ft\mLl°s a q ft] 0336 ^' Assessed at £6 ’ 400 ’ or ls - 2M - per 
h sq>f {. c) Road Property: Assessed at £787, or 9d. per 

\> „ P he above ' assessments are greatly in excess of the assessments 

S for ^ year -- The c % Valuer’s explanation 
: i tor thMi d it is a reasonable one— is that last year he took up his 

time about two months before it was necessary, in 
I'' a6 ®® rdance 1 T ta Ia w, t0 have the City assessments made. He had” not 
ji.^fficient data as to the rentals of either residential or City properties 
^:V, Up0n ’ and T il0 f L ere approximately 8,000 assessmentsho Lake. 

18 fl te J Tmk , m ^mUmg that, in those circumstances, 
I’kAt n0t P os ® lM o to make accurate or uniform assessments such as 
lfc°U aimS ° ma 1 de - His object in making assessments this 
i.jear, both upon dwelling-houses, shops, and other business premises T 
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and upon factories, lias been lu try ;hk! o’! a a in npiafh v'ui ir -ih-.jnhy 
with • regard to' premises where • siimlaritv:.^an. .fee found. in particular 
areas or with regard to particular types. of feouses,\ shops., ; and Hieforiesr 
He seeks to uphold the present assessments fey what is called the compara- 
■ tive. method of assessment. He .. cited ' do- '-the-- ; Court various premises-', 
either near to the particular ones in respect of which objection is now 
made, or, if not near to, yet he says comparable with, them by reason 
of similarity in size or the use to which they were put. I do not think 
any useful purpose will be served by my traversing in detail the instances 
and examples of such other premises placed before me. The City \ airier 
also supported his assessments by quoting cases of similar ■ propeijtiesf 
assessed on an equal or higher basis than those of the objectors, and in 
■which no objections, have been lodged.' - r Hyvy 


In all three cases, the City Valuer admits. that, in coming tovkily 
assessments, he has done so without regard to the- Economic StabiH? 
ization Emergency Regulations., or the effect they may have upon rental 


values. 


^ For MacDuffs, Ltd., evidence ’was given byte*. Leightpg; 
perienced valuer. He calculated the rental value upon a basis commonly 


in . use ' , amongst valuers - attempting to > arrive at what, would fee ' the fair 
and equitable rent of the premises if the rent were to be fixed under the 
Economic Stabilization Emergency Regulations, and then deducting 1 
20 per cent, in terms of the .Rating Act. By those means he says the * 
rateable value of MacDuffs, Ltd., should be £670 12s. 6d. in adopting 
this method, Mr. Leighton acted upon definite instructions to do so. y 
He admits that, .apart from the effect of the Stabilization Regulations, 
even greater rentals than those quoted by the City Valuer could be 
obtained, because of the exaggerated demand which at present exists 
for shopping- space in the locality near MacDuffs. Mr. Leighton says 
it is quite common to-day for large sums to be paid for non-existent 
goodwill in order to get premises where the rent is stabilized in accordance ,< 
with the regulations. ■' IRh ; C;:' yfeAyy-/ ' 


Evidence was also led for the objector to show that the rateable j 

value fixed on its Hutt City property exceeds the rateable value per } 

sq. ft. on both its Auckland and Dunedin properties. The rateable - 
value in Auckland (Queen Street) is 4s. per ft. on 21,878 sq. ft., and 
Is. 9d. per ft. on 18,579 sq. ft. in the shop in Princess Street, Dunedin, f 
' r ' y . 

In the case of A. and W. Smith, Ltd., evidence was given that the 
premises were valued for mortgage purposes in 1945 at '£24,545, and this | ff 


was said to be a conservative value. 


The managing-director of that company gave evidence that the - 
actual rents being received by the company for the premises which are 
sublet are to-day equal to 4s. 2hd. per sq. ft. y 

With regard to Felt and Textiles, Ltd. (which I shall hereaft 
for the sake of brevity, call “Felt-ex”), evidence was placed before t. 
Court by both parties. Mr. Leighton in this case .was called to sup-'**" 
the City Valuer, and gave evidence as to what he thought the rate 
value would be. uninfluenced by the Stabilization Regulations, 
bases his figures on comparative rentals ruling in the district, 
figures for the three properties are: — 
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(«) Railway Avenue: £4,414, rateable value. 

444444 -A) Hell Roudj : £7,292, rateable value. 

§S||: 444 l]|c) : : 4 ^ac^eM &«^^4 

.Mr- Leighton, however, admits that the restrictive legislation has 
an important bearing upon the question of the amount of rent which 
can be ootamed for both dwelling-houses and business properties. 

For the company, evidence was called as to the cost, including 
purchase pi land and existing buildings, the erection of new buildings 
and the alteration of existing buildings on its various properties. ’ 

I . Ev Men C e was also placed before the Court by Mr. Harcourt, another 
well-known and experienced -valuer. His figures as to the rateable 
value tiro ; — — 

(a) Railway Avenue : £2,578. 

Ull (b) Bell Mood: £ 5 , 544 . - 4 . 

(c) Gracefield Road : £ 626 . 

Harcourt does not approach the matter on the “comparative 
basis He says there are no factories of a size or nature compar- 
able with those occupied by Feltex, and that rentals being paid for 
InFlff T a T S tke Government and a carrying company could 
4 f c it tlU8 basls . b F wa >' of comparison to the fixed rateable value 
°(ct; ' PelteX properties as he understands that term under the Rating 

• , t 0W , C °? e t0 conside l the question, so ably argued on both sides 

a ? t0 A the construction to be placed upon certain 
I ovisions m the Rating Act and the effect (if any) on fixing rateable 

^£s!l94r VIS1 ° nS ° f the Econ0mic Stabilization Emergency 

In Smith v. Lower Butt City Council (Ante, p. 116 ), i n an 

“ £ ] ^fi m t nt 1 Sa n d : “ TllS question what ren t might be expected to 
“ W %Z !u 8 i enal ^ t0 a willin &' iandlord is clearly affected 

« fact that the Fair Rents Act, 1936, applies to all dwellings ; 

,]f . my opinion, it is impossible to disregard the provisions of that 

" S ” J £ S °u°f ™ t * 1 ™*» ™ d » 2 » f ft* 

JhiAm I'mAAtC'aA **• .** P °C" 'I mnmM Commute r. 

, , ([19^2] 2 A.C. 93) was not brought to my notice. How not 

subfeeted 1 to b crit,>H° Ught t0 ? }Y but dt has been dissee ted and 

oS lv,n f n l examination by all counsel. I am invited, on the 
one hand, to reverse my finding m the Smith ease (supra), and on the 
other hand, to follow it and apply it in the present objections. 

4 s to the meaning of the term “ rateable value ’ 5 as defined in s 2 
.of the Rating Act, 1925, one need go no further than Dunedin City 
v I oung ((1941) 4XZ.LH.R. 72.) In delivering the judgment 
of the Court of Appeal in that case (Sir Michael Myers. ■ 
pf’ S'" a « Vi A orthcrofi , J disse n ii g) Sir A / ,4 / Myers, 

th-it 8 ^ lfat f ,b J e 1 Talao °* a property is not the rent 

s ^, tpat.;is being.jM,id by the actual lessee .or- tenant/ to/the owner bf-the 2 

tLe rental wMch a hypotheiieaLtehaxrt^uldJblpfeparea 1 ■ 

to pay on the basis of a tenancy from year to year ” (ibid., 'll). 
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The Court of Appeal .then went on to discuss what was the under- 
ying basis on which rateable value .depends and- 'Myers, said A 

* There can therefore be no -.presumption, if the statute is silent on the 

* point, that, for the purpose ' of ascertaining the hypothetical rent, 

4 the rates are to be paid by the tenant. But, in our opinion, though 

* there are no express words, the statute by inference is not silent on 
e the point. While it is true that it is the hypothetical rent, and not 

4 a- matter of profit, upon which the rateable value depends, the under- - 
4 lying basis is that the rateable value is the equivalent of the hypothet- 
ical net annual return to the owner of the property as an investment. 

4 On that basis, 4 net annual rent, 5 4 fair annual rent/ and' 4 rateable value 5 : 
4 are in meaning interchangeable, and are, indeed, in the statutes of various 
4 jurisdictions used indiscriminately. . The result, may be obtained 
14 in various ways, but the underlying scheme or idea is the same. It 
“ may be obtained by ascertaining the gross amount that the hypothetic 
44 cal tenant would pay subject to specified outgoings or deductions, 

■ 4 or (what amounts to the same thing) by ascertaining the rental that 
44 the hypothetical tenant would pay upon the basis of his paying the 
44 rates and other outgoings, or, as under our present Act in New Zealand, 

44 by ascertaining the gross amount that the hypothetical tenant might 
44 be expected to pay, subject to the deduction of a certain arbitrary 
44 or empirical percentage in lieu of specified deductions (including 
44 rates) which at best could only be estimated 55 ((1941) 4 N.Z.L.G.B. 
72, 78, 79). 

Summarizing the Court’s conclusions, the Court gave the following 
answers to the questions placed before it: 44 1. The valuer should 
4 * not assess the rateable value of a property on the basis of the rent 
44 actually being paid to the owner by an existing tenant. That is not 
44 the cori-eetniethod. ■ . . ■ •. . y : y„ yy'./ 

. 44 2. It is the duty of the valuer to take as his basis the gross annual 
4 4 rental- — th&t is .-to-say, ' the gross- annual ^amount which a kypotlidtl^l^ 
44 tenant would be prepared to pay for the right to occupy the property 
44 ’ on -the , basis .of Bis 'being a tenant, from year to year-flint is ■; 

a /tenant -capable of enjoying the property for „aoi indefinite ’ time; h^yfogf 
v4 a tenancy which it is expected will continue more than a year but 
4 “ which is liable to be put an end to by notice. The assessment must 
44 be made on the assumption that, in respect of his occupation of the 
44 premises, the tenant will not have to pay to any one anything other 
v£ than tjfris rent — that he will not have to pay anything for rates or taxes 


I ; . . 
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“ value of these premises, it does not fix the rateable value, and that 
“ any voluntary payment for the occupation of the premises in excess 
e< of the standard, rent' which a tenant might be expected to make can 
“ be taken into ’ consideration in arriving at what the gross and rateable 
.“value of the premises should be” {ibid., 44). 

I need not refer to the other judgments in the Court of Appeal, 
because Scrutton and Atkinson, L.JJ, , both supported the Divisional Court 
in its view that the Rent (.Restrictions) Act must be taken into consider- 
ation in assessing rateable value. 

That this view lias been followed by rating authorities in England 
is clear from a number of passages to be found in Witton Booth on 'Valu- 
ations for Bating, 3rd Ed. After quoting largely from the judgments 
in the Poplar case, the learned author, at p. 108 of his work, dealing 
with factors which influence rental values says: 

“ In such revaluations, of course, the judgments in the case of 
A- Poplar Union y. Roberts, have been followed, but it will be observed 
; A that the decisions in that case were not that statutory rental values 
“ as understood in assessments for rating would be unaffected by the 
“ operations of the Rent (Restrictions) Act, indeed, on the contrary, 

, “it is obvious that such values must be affected thereby... That 
“ this would be the natural outcome was clearly in the minds of the 
“ Judges, both in the Court of Appeal and in the House of Lords/ 9 

The learned author there quotes from the judgments of Lord Simmer 
and Rankes, L.J. (supra). 

There are other quotations in Witton Booth which show’ quite clearly 
that, in arriving at the rateable value of property in England, the effect 
of the Rent (Restrictions) Act has been taken into consideration. 

Now, the Rent (Restrictions) Act in England differs materially 
from the Fair Rents Act, 1936, and its amendments in New Zealand, 
and also from the Economic Stabilization Emergency Regulations, 1942. 
In England the Rent (Restrictions) Act did not apply to all dwellings. 
If there is any parallel in England to our Economic Stabilization Reg- 
ulations, it has not been brought to my notice, and I can only conclude 
that there is no such parallel legislation. 

The effect of our Fair Rents legislation and Economic Stabilization 
Regulations is more far-reaching than the Rent (Restrictions) Act in 
England. Practically all property, whether dwelling-houses or business 
premises, comes within the purview of our legislation. Moreover, the? 
Economic Stabilization Emergency Regulations, 1942 (Serial Nos. 1942/333, 
1944/36) (Reprint), make it an offence for any person to demand any 
smn that, is irrecoverable by virtue of the regulations or to demand or 
accept any rent of a dweHinghouse that is recoverable by virtue of the 
..Fair ■'Rents' 1 Act. . Ruder Reg. 48, "persons, who. commit offences' against; 

. the . regulations are liable to ■ both heavy fines : and to imprisonment. ■ ■■ 

. While it is true that properties the subject of tenancies either under 
/fjfee or which . .’come', within' the';; Stabilization ; Reg/ 

^'ulations may not he the 

Aeh|s,/''. while it is true 'that some landlords.:', may . receive :: rbiitsT 2 i; excels; 
: ; bf 'the';' rents to which they;, are 1 'OFair ■ 

or Stabilization Regulations, it appears to me that in such cases they 


1 1 I : 

EM , ' : 

p ye.-; 



MAGISTRATES COURT 


are committing ' offences "against tlie regulations,;' since; such -excess, rents, 
are by law irrecoverable. bAy ; , /b. ■ 

Car it be doubted that such matters have a very material bearing , 
on what the hypothetical tenant would he prepared to pay for a hypothet- 
ical tenancy? ! do not think so. and I see no reason to alter the view 
I expressed last year in Smiths' case to that effect. In assessing properties 
for rating purposes, in my opinion, ' a valuer must take these matters^ 
into consideration, I have no doubt that there will be differences of 
opinion amongst valuers as to the effect upon the hypothetical tenant 
of the legislation. That is inevitable. 

Now, the Rent (Restrictions) Act in England has had, a material 
effect upon rateable values there. The original Act was to have expired 
in 1923." It was still in force in 1937. The rents of properties subject 
to it had in a great many cases been increased in accordance with the 
Statute. . ' As Witton Booth on Valwxtions for' Mating, 3rd Ed. 109, points 
out : 4 

44 It is obvious that, say, in a district where practically all actual 
44 rents permissible to be increased under the Rent Restrictions Act 
iC have been in fact so increased to the ultimate limit, for rating pur- 
poses the valuer in 4 estimating the hypothetical rent at which 
“ 4 the hereditament might reasonably be expected to let from year to 
44 4 year 5 must clearly take this fact into account in the same way as 
4 4 would the hypothetical parties to the tenancy 

The learned author also points out in the same page that actual 
rents are pritna facie but not conclusive evidence of the hypothetical 
rents. Applying similar reasoning to New Zealand conditions,. it 
appears to me that actual rentals as at September 1, 1942, provide prima 
facie evidence upon which to arrive at the hypothetical rental. In 
some cases, the hypothetical rental may agree with the actual rental; 
in others, it may not. 

I repeat that it must not be overlooked that, under our legislation, 
increases of actual rentals being received on September 1, 1.942, are 
prohibited, and that applies to all property. While it is true that in 
some cases the actual rent being received in September, 1942, is less 
and in some cases greater than would be fixed under the legislation, 
those are disparities that can be adjusted on fixing the rateable value. 
The same kind of difficulty was met in England. Again I quote Witton 
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“ priate comparable standard, whilst others with rental increases 
.“below such standard will be likewise raised thereto.” 

' 1 It lias been pressed' ..upon the Court;' that . to take into • consideration 
the effect of the restrictive legislation would tend to defeat uniformity 
. in .rating:. There is;' never complete uniformity in any assessment.' I 
do not understand why, by taking into consideration the effect of the 
/restrictive, legislation, there should; he less uniformity than there is if 
it is not taken into' ■consideration, 'Undoubtedly there will be anomalies. 
So there are to-day. There always have been, and there always will 
be. L.y? -v :■ '.' f- b' '...':;''.' -fe ' 

If, as I understand it, it is. argued that, in' spite of the restrictive 
legislation, much higher rents are being paid by tenants and received 
by landlords than are justified under the Fair Rents Act or the Economic 
Stabilization Regulations,, the answer appears to be that, by receiving 
rents which are irrecoverable at law, the persons who receive them are 
breaking the law. It ’would be unfortunate if the Court allowed itself 
to be persuaded that the 4 4 rateable value 55 of property should be raised 
for that reason. That would only tend towards further breaches, because 
landlords would wish to avoid the burden of heavier rates by getting 
greater rentals. ■■■■; /ny.; V y; Ty -. ./ 'V.fe ... ' 

As to the argument addressed to the Court on behalf of the City 
Valuer that, if the valuer is to have regard to the fair rent of property 
under the restrictive legislation, then that involves working a system 
which is based upon capital values, and that nowhere in the Rating 
Act or in the authorities could reference be found to any obligation 
imposed upon the valuer to determine capital value before determining 
annual rental value : granted there is no obligation cast upoil the 
valuer to determine capital value before determining rental value. 
Neither is there any obligation cast upon a valuer to adopt any partic- 
ular method or system in arriving at the figure which he says represents 
the hypothetical rent which the hypothetical tenant would be prepared 
to pay for the privilege of beneficial occupation. 

Various methods are adopted by valuers in arriving at annual value. 
The best known, perhaps, is the comparative method. This is the one 
used by the City Valuer in the present case. It is most effective where, 
in the “ higgling of the market/ 5 rentals are governed by the normal 
law of supply and demand, and parties are free to arrive at their own 
bargain. There it is likely that over particular areas, or in respect 
, of particular types or classes of buildings, one can fix with a fair amount 
of certainty — looking always at the individual property to be assessed 
— by comparison with others, what the hypothetical rental ought to 
be. Rut, where the larv of supply and demand is clogged or hampered 
by restrictive legislation, the comparative method does not appear to 
provide so reliable a guide. 

Now, even where the comparative method is practised, it is not 
unusual for valuers to test or check their figures by reference to capital 
: value : See Witton Bodth on Valuations for Mating, 3rd Ed. 131, speaking 
\ .ppon £< Methods of Valuation. 5 5 After having dealt with the comparative 
femethod' of arriving at gross value, or, to use our term, annual value, 
| v |by reference to the -capital value, he says : 
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- /" :V; ^. :: SGiaetmie| tills 'method 'is-- used in addition to the '•comparative:'. ; 
,£t method—' the one as an alternative to the .. other-— and in this wayV 
/with many properties a 'useful •■■test is./ provided, if. .due : allowances:/ 
"' ,ftf ;are' made,, as dealt, with ’ presently. ■ Su.chV a '.-test- is' .p'articiiiarly" 

■; c advisable where there is any doubt as to the reliability of tests drawn 
■ I * * 4 by comparison/ 5 ' ; 

In certain classes of business or undertakings, the method of arriving 
at annual value on the basis of capital value may prove more reliable. 
This method is commonly used in the case of public utilities', and premises':-'. 

. where there is no . sound - basis of comparison : see on this the following 
cases, Liverpool Corporation v. Chorley Union* Assessment Committee 
and WithneM Overseers ([1911] 1 Iv.B. 1057), Liverpool Corporation v, 
LlanfylUn Assessment Committee. ([1899] 2. Q.B. 14), and M. v. London 
School Board ( (1885) 55 L.J.M.C. 33). ' 

, ' It , may well be . that, because the law . of supply and demand as 
between landlord and tenant is not to be allowed free play, the Legis- 
lature, by means of the Fair Rents Act and the Economic Stabilization 
Regulations, has sought to provide a* method of fixing rentals by refer- 
ence to capital value as a means of giving to a landlord a fair return upon 
his investment. It certainly provides a fair method for determining 
rental values in all cases where premises are let for the first time after 
September, 1942. 

It has also been argued that anomalies would arise in cases where 
the fair rent is governed by questions of hardship between landlord and 
tenant under the Fair Rents Act, The answer is that in such cases 
the rent is based on exceptional conditions, and such rentals could, for 
the purpose of arriving at annual values under the Rating Act, be dis- 
regarded, since they do not provide satisfactory prima facie evidence 
of actual rental values. However, hardship is only one of the matters 
which the Court has to weigh under the Fair Rents Act, and what the 
Court is directed under the Act to do is to fix a fair and equitable rental 
after taking all other circumstances, as well as hardship, into con- 
sideration. And, of course, under the Economic Stabilization Regulations, 
questions of hardship between landlord and tenants are not to be 
regarded at all. 

I now turn to consider the MacDuffs, Ltd., and A. and W. Smith, 

Ltd., properties. In those cases, the City Valuer proceeded upon the 
comparative basis, comparing them with a ’number of properties in areas 

nearly. He did not take into consideration the effect of the restrictive 
legislation. In my view, he was bound to give weight to that. I do 
not think there is any force in the argument that other ratepayers did 
not object to their assessments. Once objectors can show' that in arriving 
at the annual value the City Valuer has omitted to give weight to a matter 
which in my opinion lie should give weight to, then their objection is 
good. 

I do not think it is possible to fix a definite per centage in the case 
of every property by which valuations can be reduced by reason of the 
restrictive legislation. Each property must be separately looked 
at: sec per Scr-nita, , L.J., in Ladies Hosiery and Underwear, Ltd , v. 

WeM Middlesex Assessment Committee- ([1932] 2 K.B. 079): “ It is' ' 
“ a vital principle of the law of rating that each hereditament should 
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upon the building, which lias to be looked at as it stands and not as it 
could be altered or dealt with by a prospective tenant, is too high. I 1 fix 
the assessment on the Feltex properties at: : y. 

Railway Avenue £2,800 rateable value. 

Bell Road £5,460 rateable value. 

Gracefield Road £650 rateable value. 

With regard to costs: as the objectors have all succeeded, I allow 
the following costs : MacDuffs, Ltd., and A. and W. Smith, Ltd., £10 10s. 
for the two ; Felt and Textiles, Ltd., £10 10s., with witnesses’ expenses 
to be agreed upon by the parties in respect of the valuations called, or, 
failing agreement, to be referred to me. 

Solicitors for Lower Hutt City Corporation : Bunny and Gillespie 
(Lower Hutt). 

Solicitors for the objectors MacDuffs, Ltd., and A. and W. Smith, 
Ltd.: Hogg and Stewart (Wellington). 

Solicitors for the objectors Felt and Textiles, Ltd. : Biss and 
Cooper (Wellington). 


DWAN TRUSTEES t>. LOWER HUTT CITY 
CORPORATION. 


1947. May 1, 23, before Mr. A. M. Goxjlding, S.M., at Lower Hutt. 

Mates and Rating— Annual Value— Hotel Lease Removal — Payment 
of Premium treated by Law as Rent spread over Renewal Period — 
Properly taken into Consideration in Assessing Rateable Value — • 
“ Rateable value” — Rating Act, 1925, ss.2, 20— Economic Stab- 
ilization Emergency Regzilations, 1942 ( Serial No. 1942 /33o), Reg. 


The lessee-licensee of an hotel held premises under a lease dated 
October 20, 1938, at a rental of £22 10s. a week : and, on expiry 
of that lease, he secured a further lease on payment of £2,000 by 
way of pr emium or goodwill, treated as rent spread oxer the period 
of the lease as £30 4s. a week. 

In assessing the rateable value of the property, the City Valuer 
took into consideration the amount of premium or goodwill paid for 
the renewal of the lease. ; 

On objection by the lessors, 

Held, That the City Valuer was right in so malting his assess- 
ment, as the hypothetical rent which a hypothetical tenant would 
pay for a lease of hotel premises is influenced by the fact that the 
premises carry with them both a license under the Licensing Act, 1908, 
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and a goodwill by reason of the trade carried on in them ; and, further, 
the hypothetical tenant must be deemed to take into consideration 
the requirements of Reg. 20 of the Economic Stabilization Emerg- 
ency Regulations, 1942, which compels the landlord who receives 
a pre mi um or goodwill payment to treat it as rent. 

Dunedin City Corporation v. Young ((1941) 4 N.Z.L.G.R. 72) 
and Poplar Assessment Committee v. Roberts ([1922] 2 A.C. 93) 
followed. 

Perpetual Trustees , Estate , and Agency Co . of Rew Zealand , 
Ltd. v. Wilson ([1945] N.Z.L.R. 755) and Tookeifs, Ltd . v. Valuer- 
General ([1925] A.C. 439) distinguished. 

OBJECTION 1 by lessors to assessment under the Rating Act, 1925, on 
the annual value. 

The lessee and licensee of the Railway Hotel, Lower Hutt, held 
premises under lease dated October 20, 1938, at a rental of £22 10s, per 
week. Upon expiry of that lease, the lessee, on payment of £2,000 by 
way of premium or goodwill, secured a further lease for five years. The 
new lease was actually signed in June, 1944. Normally, the rent would 
have remained at £22 10s. per week as provided by the original lease. 
Rut, by virtue of Reg. 20 of the Economic Stabilization Regulations, 
1942, the goodwill had to he treated as rent spread over the period of the 
lease, and therefore the actual rent set out in the lease was £130 16s. 8cl. 
per calendar month, equal to £30 4s. per week. 

The City Valuer, in assessing the rateable value of the property, 
had taken into consideration the amount of premium or goodwill paid 
for the renewal of the lease. The short question was whether he was 
right in doing so in making his assessment. 


Gillespie , for the City Valuer. 
Cahill, for the objector. 


Cur. adv. vult . 


Goulding, S.M. The definition of rateable vlaue” is given in 
the Rating Act : what the valuer has to determine is what hypothet- 
ical rent would be paid by a hypothetical tenant for a tenancy for more 
than a year but liable to be put an end to by notice : see Dunedin City 
Corporation v. Young ((1941) 4 N.Z.L.G.R. 72) and Poplar Assessment 
Committee v. Roberts ([1922] 2 A.C. 93). 

A variety of factors must be taken into consideration in assessing 
this hypothetical rent. I have already in a recent decision held that 
the effect of the Economic Stabilization Regulations is one of such factors. 
Regulation 20 of those regulations compels the landlord who receives a 
premium or goodwill payment to treat it as rent. I do not think 
that is unfair. 

In England, it is admitted that, in assessing the rateable value of 
properties, the value of the license of a public-house is taken into con- 
sideration. So also is goodwill: see Ryde on Rating, 8th Ed. 848 


!-■ 'II 
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I am invited to hold that, by reason of the decisions in Perpetual 
Trustees , Estate , and Agency Co. of New Zealand , Ltd . v. Wilson ([1945] 
N.Z.L.R. 755) and Toohmfs , /Jri. v. Valuer- General ([1925] A.C. 439), the 
value of a license, or the amount paid by way of goodwill for that license, 
is not to be taken into consideration in fixing the annual value under 
the Rating Act. 

I do not think that these decisions compel me to come to that con- 
clusion. The only question which arose in the Perpetual Trustees case 
([1945] N.Z.L.R. 755) was as to the construction to be put upon certain 
words on a particular lease of land with the buildings thereon. It is 
true that the premises were hotel premises carrying a hotel license. The 
lease contained provision for renewal under which valuations were to be 
made (a) of all the buildings and improvements then on the said land ; 
(b) of the fair annual ground rent of the said land only without any build- 
ings or improvements. The Court of Appeal held that, in a case of 
this kind, unless it appears from the terms of the lease that the hotel 
license has to be taken into consideration in fixing the fair annual ground 
rental, the rental must be based upon the land alone in its fair or un- 
improved state. 

In the j udgments both of Kennedy , J., in the lower Court and of the 
Court of Appeal, there are expressions which show that in certain 
cases, though not in the one then under consideration, the value of a 
license will be taken into account in considering the annual ground rental. 
Kennedy , J., says : “ Of course, a bidder at the auction would bid a figure 
“ which took into consideration what he had to pay on the buildings and, 
ei assuming the value of them was in his view the real value, the sum 
“ he would bid would doubtless take into account the land and licsnse 
"and not merely hare land’ 5 (ibid., 758). . 

That appears to be sound reasoning from the point of view of a 
hypothetical tenant. He would take into consideration the value of 
the license. I cannot see why the City Valuer should not do the same. 

In Tooheifs case ([1925] A.C. 439), the question arose as to the mean- 
ing of the term “ unimproved value 55 in the Valuation of Land Act, 1916 
(New South Wales), and the whole question was as to whether or not the 
improvements made upon the land had any bearing upon unimproved 
value. Lord Dunedin , who delivered the judgment of the Judicial Com- 
mittee, says, after setting out the relevant section in the Act : “ Words 
4 e could scarcely be clearer to show that the improvements were to be 
d left entirely out of view. They are to be taken, not only as non-exist- 
ent, but as if they never had existed . . . What the Act requires 
d is really quite simple. Here is a plot of land ; assume that there 
J is nothing on it in the way of improvement ; what would it fetch 
J in the market?” (ibid., 443). 

The question which confronted the Court in that case was entirely 
different from the one which arises from the definition of “rateable 
“ value ” in the Rating Act. I have no doubt whatever that the hypo- 
thetical rent which a hypothetical tenant would pay for a lease of hotel 
premises is influenced by the fact that those premises carry with them a 
license under the Licensing Act and a goodwill by reason of the trade 
carried on upon them. 

By virtue of the Economic Stabilization Regulations, the goodwill 
is to be spread over the lease in the form of rent, and the hypothetical 
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tenant must, I think, be deemed to take into consideration the require- 
ments of the law. He knows that, if he pays goodwill, it will be payable 
in the form of rent. 

I think the assessment must stand and the objector must pay costs* 
which I fix at £3 3s, 


ton). 


Solicitors for the City Valuer : Bunny and Gillespie (Lower Hutt), 
Solicitors for the objector : Devine, Crombie, and Cahill (Welling- 


Supreme Court. 
Cornish, J. 


[in the supreme court.] 

WOOD V. HAY. 

New Plymouth. 1947. April 17 ; September 20. 


By-law — Municipal Corporation — Discharging Firearm prohibited in Borough 
without Permit — Validity — Dog running at large in Borough Among Sheep — 
Destroyed by Shooting — By-law not repugnant to Dogs Registration Act , 1908 — 
Dogs Registration Act, 190, s. 26. 

A by-law of a borough that prohibits the discharge of a firearm within the- 
borough without a permit, and under which a permit to use a firearm may be 
obtained without fee, is not invalid as being repugnant to s. 26 of the Dogs 
Registration Act, 1908, which provides that any owner of sheep may destroy 
any dog running at large among such sheep. 

APPEAL under s. 303 of the Justices of the Peace Act, 1927, from the 
conviction of the appellant by Mr. W. S. Woodward, S.M., of discharging 
a firearm without a permit within the Borough of New Plymouth, contrary 
to By-law No. 63 made in 1915. The facts alleged in the prosecution 
were admitted. 

Middleton , for the appellant. The appellant should not have been 
convicted for a breach of By-law No. 63 of the New Plymouth By-laws, 
1915, because that by-law is repugnant to s. 26 of the Bogs Registration 
Act, 1908. The dog was running “ at large ” within the meaning of that 
section, and no permit to shoot it was necessary. The dog-owner’s con- 
trol must be effective: In re an Application for Mandamus{l). As 
between the owners, the shooting was lawful: Wright v. Sharpe{ 2). 
Accordingly, the Borough has no power to whittle away the right to 
shoot worrying dogs given to the owner of sheep by s. 26 of the Bogs 
^Registration Act, 1908 ; and any by-law purporting to do that 
is repugnant to s. 26, and invalid. 


(2) (1901) 20 N.Z.L.R. 629. 
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J. P, Quilliarn, for the respondent. Reliance is placed on the by-law, 
which is a valid one. The right of a sheep-owner to shoot dogs that are 
worrying his sheep is not taken away by it ; but it regulates the exercise 
of that right by requiring that the person exercising it within the borough 
5 has a permit. The by-law accordingly controls, within the borough, 
the exercise of the right given by s. 26 of the Dogs Registration Act, 
1908, but does not infringe it in any respect. The permit may be had 
without fee, so no tax is imposed. 

Middleton , in reply, refers to Miller v. McCarthy (3), which shows that 
10 any additional burden placed by a by-law on a dog-owner in the exercise 
of a statutory right is repugnant to the statute conferring that right, and 
is void. 

Cur . adv . milt. 

Cornish, J. The appellant was rightly convicted unless excused by 
15 s. 26 of the Dogs Registration Act, 1908, which provides that any owner 
of sheep may destroy any dog running at large among such sheep. Appel- 
lant was an owner of sheep and found a small dog running among them. 
I am satisfied that it was running at large, as it was out of sight and 
control of the two boys who were supposed to be in charge of it. Small as 
20 the dog was, its activity could not be regarded as harmless. Appellant 
had, therefore, a right to destroy it, and to do so by the most effective 
means — viz., shooting. 

It was contended on behalf of appellant that the by-law was invalid 
as being repugnant to s. 26 of the Dogs Registration Act, 1908. I do 
25 not think that this contention is sound. Section 26 of the Dogs Registra- 
tion Act, 1908, means only that an owner of sheep may shoot an offending 
dog without incurring liability to pay damages to its owner. This right 
is not affected by the by-law. The lack of a written permit does not 
expose appellant to an action for damages by the former owner of the 
30 dog. As between the two owners, that of the sheep and that of the dog, 
the shooting was lawful. As permits to use firearms can be got without 
fee, it cannot be suggested that the by-law imposes a tax on persons 
exercising the right given them under the Dogs Registration Act, 1908. 

The appeal should, in my opinion, be dismissed, but without costs, 
35 for two reasons — viz., (a) the place where the offence was committed 
was in an outlying part of the Borough — in a gully between open fields 
where there were no houses or other inhabited buildings nearby ; 
(b) the policy of the Council has apparently been not to take action 
for breach of the by-law against sheep-owners (of whom there is a con- 
40 siderable number within the Borough), who have acted under s. 26 of 
the Dogs Registration Act, 1908, Indeed, the Council, acting through 
the Chief Inspector, has preferred to acquiesce in their invoking this 
section rather than to issue permits to them under the by-law. It has 
been thought that, in this way, the indiscriminate use of firearms within 
45 the Borough would be the more effectually restrained. 

However, this was not a prosecution by the Council. In my opinion, 
the Magistrate was right in holding that there had been a breach of the 
by-law ; and his judgment is affirmed. 4^ dismissed. 

Solicitors for the appellant : Monaghan and Middleton (New Ply- 
mouth). 

Solicitors for the respondent : Qovett , Quilliarn , and Hmtchen 
(New Plymouth). 

(3) (1892) 11 N.Z.L.R. 54. 


276 


butterwgrth’s local government reports 


[1947] 


I 

1 

! 

1 

1947. 


[in the magistrates’ court.] 

POLICE V. SMITH. 

October 17, 28, before Mr. H. J. Thompson, S.M., at Wellington. 


By-law — Street Processions— Prohibition except pursuant to Permit by 
Mayor — Repugnancy — Ultra Vires— Municipal Corporations Act, 
1933, s. 368 (a). 


I , A by-law of the Wellington City Corporation was in the folio w- 

| ing terms : — 

| (< Any person shall be guilty of an offence against this by- 

j ‘‘ law who . . . (61) Takes part in any procession whether 

j " vehicular or pedestrian or partly vehicular and partly pedestrian 

I " or of any other type whatsoever in along or upon any street 

private street or public place otherwise than pursuant to the 
i authority of and in conformity with the terms of a permit 

“ previously issued in writing under the hand of the Mayor.” 




Held, That the by-law was repugnant to the laws of New Zea- 
land, and so invalid under s. 368 (a) of the Municipal Corporations 
Act, 1933. /pi 

Ex parte Lewis ((1888) 21 Q.B.D. 191), Beatty v. Gillbanlcs 
((1882) 9 Q.B.D. 308), Lowdens v. Keaveney ([1903] 2 I.R. 82), 
Toronto Municipal Corporation v. Virgo ([1896] A.C. 88), Melbourne 
Corporation v. Barry ((1922) 31 C.L.R. 174), and Martin v. Smith 
, ([1933] N.Z.L.R. 636) followed. 

Police v. Anderson ( (1934) 29 M.C.R. 76) referred to. 

INFORMATION charging the defendant under the Wellington City 
Consolidated By-law No. 1, 1933, Part I, s. 1 (61), with taking part in 
& procession upon a street, to wit, Lambton Quay, otherwise than pur- 
suant to the authority of and in conformity with the terms of a permit 
issued in writing under the hand of the Mayor, 

Shortly after noon on July 30, 1947, a procession of about three 
hundred persons, headed by the defendant, who was carrying a placard 
bearing the inscription “ Hands off Indonesia/’ marched three and four 
abreast through Brandon Street, along Featherston Street via Grey 
Street into Lambton Quay, and along Lambton Quay into Panama Street, 
where they collected in front of the entrance to the D.I.C., in which is 
situated the Dutch Consulate. 

The procession was an orderly one, with eight or nine people carrying 
banners. It marched at a rapid speed of about four miles an hour, 
and the Police witnesses stated that they saw no signs of riotous 
behaviour. During the course of the procession, traffic was impeded 
to some extent, and a complete blockage of traffic was caused in Panama 
Street when the possession stopped of its own volition. Some noise 
occurred at this stage. 


In a prosecution charging the defendant with taking part in 
a procession upon a street otherwise than pursuant to the authority 
of and in conformity with the terms of a permit issued under the 
hand of the Mayor, 
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No permit had been granted by the City Council for any procession 
to be held on the date in question. The Council did not require permits 
to be obtained for funeral processions, for school “ crocodiles,” or for a 
party of Police being marched through the streets by their sergeant. 

The defendant and nine others appeared charged with taking part in 
the procession without a permit, and, on the application of Mr. Taylor , 
it was decided to proceed with the charge against the defendant as a 
test case, and to consider the questions of law submitted in his behalf 
before the remaining cases should be heard. 

For the defendant, Mr. Taylor submitted that no permit was re- 
quired, because the by-law is invalid and of no effect, for the following 
reasons — 

(i) It is repugnant to the laws of New Zealand (Municipal Corpora- 
tions Act, 1933, s. 368 (a) ). 

(ii) It is ultra vires the powers of the municipal corporation, to wit, 
the Wellington Municipal Corporation, as granted under the Municipal 
Corporations Act, 1920 or 1933. 

(iii) It is unreasonable, and therefore ultra vires : 

(a) Because it is unequal in its operation as between different 
classes, and involves such gratuitous interference with the rights of 
the subject as can find no justification in the minds of reasonable men. 

(b) Because, by delegating the power to permit or refuse the 
exercise of a common-law right to the Mayor of the Corporation, it 
leaves the law (i) uncertain, and (ii) arbitrary and subject to the wliim 
of an individual. 


>r, for the defendant, 


Thompson, S.M. [After stating the facts, as above:] By-law 61, 
under which the present charge is laid, occurs in Part I of the Wellington 
City Consolidated By-law No. 1, 1933, the heading of this Part being, 
“General Provisions as to Streets, Private Streets, and Public Places.” 
It reads : 

“ Any person shall be guilty of an offence against this by-law 
“ who . . . (61) Takes part in any procession whether vehicular 

“or pedestrian or partly vehicular and partly pedestrian or of any 
“ other type whatsoever in along or upon any street, private street 
“ or public place otherwise than pursuant to the authority of and in 
“ conformity with the terms of a permit previously issued in writing 
• “ under the hand of the Mayor.” 

“ Street ” and “ public place ” are defined in the interpretation clause, 
but no question is raised by the defence concerning the fact that the 
procession took place in a “ public place.” 

The first submission of the defence is that the by-law is invalid as 
repugnant to the law of New Zealand, in that it is the common-law 
right of every citizen to use the roads for passing and re-passing. 

Section 368 (a) of the Municipal Corporations Act, 1933 (hereinafter 
called “ the Act ”), provides ; 



BUTTEBW ORTH S LOCAL GOVERNMENT REPORTS [1947] 

“ The powers of making and enforcing by-laws shall be subject 
“ to the following limitations and provisions : — 

<k (&) A by-law shall not be valid if manifestly repugnant to the 
c * laws of New Zealand or the provisions of this Act/’ 

In support of this submission, Mr. Taylor refers to : — 

. , (a) Ex parte Lewis ( (1888) 21 Q.B.D. 191, 197). This case dealt 
with the right of the public to occupy Trafalgar Square for the purpose 
of holding public meetings, and it was held that the Commissioners of 
Works and Public Buildings, in whom the control and regulation of the 
Square was vested, had power to prohibit the holding of such meetings 
there. 

In dealing with an allegation that the rights to use the Square 
rested on “ dedication, 5 ’ Wills, J., stated : “ It is, however, a species 
<c dedication at present unknown to the law, and of which there is 
* ao trace ia our law books. The only ‘ dedication 5 in the legal sense 
<t that we are aware of is that of a public right of passage, of which the 
description is a 4 right for all Her Majesty’s subjects at all seasons 


(b) Melbourne Corporation v. Barry ( (1922) 31 C.L.R. 174). This 
case was heard in 1922 in the High Court of Australia on appeal from 
the Supreme Court of Victoria. Section 197 of the Local Government 
Act, 1915 (Viet.), provided that by-laws may be made by any munici- 
pality for : 

“ (22) Regulating traffic and processions . . . (37) Gener- 

“ ally for maintaining the good rule and government of the munici- 
“ pality.” 

Section 6 of the Police Offences Act, 1915 (Viet.), provided that : 

tc Any local authority may from time to time make rules and 
“ regulations for the route to be observed by all carriages carts vehicles 
e< persons and for keeping order in the carriage and footways and 
public places and for preventing any obstruction thereof whether by 
the assemblage of persons or otherwise.” 

A by-law of the City of Melbourne provided that : 

“ No processions of persons or of vehicles . . . shall, except 

for military or funeral purposes, parade or pass through any street 
^ unless with the previous consent in writing of the Council given 
^ under the hand of the Town Clerk and by the route specified in 
(e sttdh consent, and unless and until the recipient of such consent 
“ has given at least twenty-four hours’ notice with particulars of such 
“ consent and route to the officer in charge of the City Police.” 

By a majority verdict, the High Court held that the by-law was not 
authorized either by s. 197 of the Local Government Act or by s. 6 of 
the Police Offences Act. In the course of his judgment, Isaacs, J., 
deals, at pp. 189, 190, with the case of Toronto Municipal Corporation 
v. Virgo ([1896] A.C. 88), and the statement of Lord Davey that “ there 
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“ fco , re f ula * e and g° v , em seems to imply the continued existence of that 
wliicli is to be regulated or governed ” {ibid,, 93). 

106 ° n f aacs ’ J- ( (1922) 31 C.L.R. 174, 

L,’! 9 !,’ ;. 98 ’ 199 ’ 200). from the judgment of Higgins, J. (ibid., 206, 
20 / , 208), the learned Magistrate proceeded :] 

,. j c ) Martin v - Smith ([1933] N.Z.L.R. 636), in giving judgment, in 
which three other members of the Court concurred, MacGregor, J , stated : 
«.• f- ccordm g 1° the law of New Zealand, all streets in a borough are vested 
< < 1 r ft 6 Corporation m fee-simple, and all such streets are under the control 
« of the Council : s. 172 (1) and (2). Under s. 172 (4) (/) the Council has 
«, P° w f to dotermme what part of a street shall be a carriage-wav, and 
«. f' hat 7 P art ® lootway only, and under s. 172 (4) (k) it has power also to 
, {i . end °? c a nd Plant any part of a street.’ By s. 354 of the Act the Council 
is authorized to make by-laws for (inter alia) all or any of the following 
purposes : fc 

“1. The good rule and government of the borough : 

« 1 o- Protecting any property belonging to the Corporation, or 

controlled by the Council, from damage or injury : 

<c l 8 ' Concerning streets and the use thereof, and the construction 
of anything upon, over, or under a street. 

“It is in reliance on these statutory provisions that this by-law 
ee 1S ncw s °ught to be supported. But a by-law, in order to be valid, 

£l mu st be (a) intra vires of the authority who' makes it, (6) not repugnant 
• to the law of the land, (c) certain in its terms and positive, and (d) 
ct reasonable : see 26 Halsbury’s Laws of England, 2nd Ed. 604, 605, 606. 

“ w J] en the terms of this particular by-law are closely scrutinized, it 
will, 111 my opinion, be found not to comply with some, if not all of 
,££ these requirements. 

tt “ Under the Municipal Corporations Act the City Council has wide 
powers relating to their streets, but these powers are defined by the 
‘‘ statute, and must not be exercised in such a way as to interfere unduly 
“ with the paramount rights of the general public to the use of these 
“ streets as highways. In the present case it appears to me that the 
“ by-law in question does interfere with this primary right of the public. 

^ It is true that by s. 172 (4) (k) the Council has power to ‘ enclose and 
pkfnt any part of a street, but it clearly appears from the statement 
“ °f facts that the so-called ‘ grass plots ’ are not ‘ enclosed and planted,’ 

“ but are merely portions of the public highway, unenclosed, on which 
‘‘grass has been encouraged to grow. This by-law in terms purports 
“ to prohibit any member of the public from riding, driving, or leading 
“ any horse or other animal, or riding, driving, or wheeling any vehicle 
“ or motor along or across those grassed portions of the public highway. 

“ Such a by-law, in my opinion, is ultra vires of the City Council, and also 
repugnant to the law of New Zealand. I think also the by-law is 
“ unreasonable and at the same time uncertain in its terms. 

“ The law relating to local-body by-laws of this type was thoroughly 
“ discussed by the Full Court in McCarthy v. Madden ( (1914) 33 N.Z.L.R. 

“ 1251). The joint judgment of Denniston, J., and Edwards, 3. 
(ibid., 1268, 1270), lays down certain general principles which control 
‘" and govern the validity of such a by-law. In my judgment the 
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No greater infringement on the right of citizens to use the streets 
for the purpose of lawful processions could well be imagined. As pointed 
out by Stout, S.M., in Police v. Anderson ( (1934) 29 M C E, 70), this is a 
prohibition foi all time of anything in the nature of a procession, and 
would include weddings, State or private funerals, Police or Girl Guides 
or Boy Scouts marching in formation. Salvation Army band and followers, 
school crocodiles, and a few friends walking in orderly pairs down the 
street, or even several Chinese or Indians walking in single file. 

I agree entirely with the. statement of the learned Magistrate that : 
“ The law in New Zealand is the same as that in Britain, namely — 
That persons are entitled to demonstrate and hold processions to 


McCORMICK ET UX. v. PENINSULA MOTOR 

SERVICE. 


1947. September 29, 30, before Mr. H. W. Bubble, S.M., at Dunedin. 

Carriers — Bailor and Bailee — Passengers .in Passenger-service Suburban 
Bus— No Charge made for Luggage — Suitcase placed in Receptacle 
in Bus as indicated by Bus-owner's Official-Suitcase missing at 
Destination — Liability of Bus-owner — Common Carrier or Bailee . 

Two passengers, husband and wife, travelled by bus from 
Dunedin to Portobeilo, some thirteen miles, during the Easter 
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holidays. They paid ordinary passenger fares, and no charge was 
made for their luggage. The defendant company, owner of the 
bus, had a passenger-service license. The passengers’ suitcase 
was placed in a box at the rear of the bus at the suggestion of an 
official of the defendant company. On arrival at their destination 
the suitcase was missing. 

In an action claiming the value of the suitcase and its contents 
from the company, 

Held , 1. That, whether the bus-service company was purely 
a passenger carrier, without the passenger having the right to take 
personal luggage on its bus, is a question of fact in each particular 
case. 


Hodge v. Wellington City Corporation ( (1943) 4 N.Z.L.G.R. 288) 
and Munro v. Auckland Transport Board (Ante, p. 180), distinguished. 

2. That, on the facts, the liability of the defendant company 
was that of a common carrier in respect of the luggage carried by 
a passenger who had paid his fare. 

3. That, whether the liability of the defendant company was 
that of a carrier or that of a gratuitous bailee, it was responsible 
for the loss of the suitcase and its contents. 


CLAIM by passengers in a bus running from Dunedin to Portobello 
for the value of luggage lost during the journey. 


The following facts were proved or admitted. On April 3, 1947 
(Thursday before Easter), the plaintiffs went to Portobeilo to stay 
there during the Easter holidays. They travelled by a bus leaving 
Queen’s Gardens, Dunedin, at 9.45 p.m. and belonging to the defendant 
company, which is the holder of a passenger-service license from Dunedin 
to this district. They paid ordinary passenger fare ; no charge was 
made for luggage. They had as luggage a haversack and a suitcase 
‘described by Mrs. McCormick as being a lady’s companion. It was 
an awkward size to place in the rack inside the bus in which most 
luggage is placed. It was placed by her husband in a box on the rear 
outside of the bus. At the suggestion of counsel, the Magistrate inspected 
the bus and was shown the box in which the luggage was placed. It 
has a wooden flap, which is hinged to fall outside, and, when shut, is held 
by a catch. He found that a suggestion was made by an official of the 
defendant company that the luggage should be placed in the box. The 
bus had not, as many buses have, an outside compartment at the rear for 
the carriage of luggage and goods. Mr. McCormick described how he undid 
the flap, placed the luggage in, and did up the flap, or, as may be said, 
closed the catch. The official of the bus company had not been identi- 
fied by plaintiff. He was not the driver of the bus, who arrived from 
another bus shortly before departure. The luggage was placed in 
the custody of the defendant company. One other passenger, 
Mrs. Morgan, was putting some luggage in the outside box when 
the driver came along. The driver knew her as Mrs. Morgan and 
knew that she was a passenger for Challis’s, a stop some miles on the 
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Dunedin side of Portobello. There was no evidence that any other 
luggage was was placed in the box. On arrival at Challis’s, the driver 
of the bus let Mrs. Morgan off. She mentioned something about a 
parcel, and he remembered it was in the box. He was going to get 
out of the bus to take the parcel out, but Mr. Morgan, who had apparently 
met his wife, called out to the driver, “ O.K., Fred, 111 get it.”' 

On the arrival of the bus at Portobello, the plaintiff’s suitcase was 
not in the box, which was open and the side down not snibbed. The 
plaintiff complained to the driver, who took him back in the bus to 
Macandrew Bay (between Challis’s and Portobello). No trace of the 
suitcase was seen on the road. The driver lent the plaintiff a cycle to 
go to Challis’s and went after him to assist in the search, but without 
result. The plaintiff’s luggage had not been recovered. 


Bundle, S.M. [After stating the facts, as above :] There can be 
no question that the box on the side of the bus, whether called a tool- 
box or not, is in fact used by some passengers for carrying their luggage. 
On the evidence of the company’s officials, it is just as clear that no 
objection is generally raised, but the driver sometimes asks passengers 
to take it inside. On occasions, according to the evidence of the driver 
of the bus, half the luggage would not go inside, and he has personally 
supervised the carrying of it on the side in the tool-box. 

It is a little difficult to determine the extent of liability of the de- 
fendant company for passengers’ luggage. 

The motor-buses operated by the defendant company carry on a 
passenger service from Dunedin to Harrington Point, a distance of 
eighteen miles. The distance to Portobello is thirteen miles. A 
number of residents in the localities served by defendant’s buses reside 
permanently, while some reside there only at holiday periods. The 
plaintiffs were on holiday. Such temporary residents or visitors must, 
of necessity, take with them a certain amount of personal luggage. 

Passengers carried by the old stage-coaches were by custom allowed 
to carry with them a certain amount of luggage, and all railway companies 
in England were bound to carry passengers’ luggage to a certain amount 
without extra charge. Evidence that defendant company carried 
passengers’ luggage was given on behalf of the company. This was 
not a gratuitous bailment, as the fare charged the passenger was deemed 
to include the carriage of the luggage. The liability of the stage-coach 
proprietor or the railway company was, in respect of passengers’ luggage, 
that of a common carrier. Within the boundaries of a residential area, 
such as that served by trams, it is not necessary for the passenger to 
carry luggage. Is the defendant company purely a passenger-carrier, 
without the passenger having any right to take personal luggage ? 
This, I think, must be a question of fact in each particular case. The 
facts of the case under review differ very materially from those both in 
Hodge v. Wellington Gity Corporation ((1943) 4 N.Z.L.G.R. 288) and in 
Munro v. Auckland Transport Board (Ante, p. 180). 
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I think, considering all the facts, that the liability of the defendant 
company is that of a common carrier in respect of the personal luggage 
carried by a passenger to Portobelio who has paid his. fare. On the 
facts I have found proved, I am of the opinion that, as luggage was lost 
during the journey after having been delivered to the defendant company, 
the company is liable for its loss. Had the suitcase been placed or taken 
inside the bus by the plaintiffs and there remained in their own control 
and possession, this wide liability of the common carrier founded on 
bailment of the goods would not apply. In such case, the duty of the 
defendant company would be met if no negligence on its part were 
proved. 

Assuming that I have misdirected myself, and that the defendant 
company was not a common carrier of the luggage, its liability would 
then be limited to that of a gratuitous bailee, and the plaintiffs must 
prove that the defendant company was negligent. The luggage was, 
X have found, placed inside the box on the outside of the bus by the 
direction of a servant of the defendant company. That this was not 
unusual in the opinion of the drivers is shown by the fact that Mrs. 
Morgan, another passenger, placed luggage in the box. When this 
passenger got off at Challis’s, she or her husband opened the box and took 
out the luggage. This was done with the knowledge of the bus-driver, 
who was in control of the bus. The driver did not trouble to see that the 
box was properly secured when he drove off from Challis’s. On his 
own admission, “ Drivers of Bus 21 have been given instructions to see 
“that the snib is fastened before leaving Queen’s Gardens.” If it is 
the driver’s duty to see that the snib was secured before leaving Dunedin, 
why did he not assure himself this had been done before leaving Challis’s ? 
Failure to secure the box meant that any luggage or even tools which were 
in the box were liable to be thrown out on the road when the bus was in 
motion. This failure was clearly an act of gross negligence, and was 
the direct cause of the suitcase being lost. 

Whether the liability of the defendant company be that of a carrier 
or that of a gratuitous bailee, it must be held responsible for the loss 
of the suitcase. I accept the value of same and the contents as claimed. 
Advertising (4s.) is special damage, and is not proved. Judgment for 
plaintiffs for £15 12s. lid. Court costs £1 11s., and solicitor’s fee, £2 12s. 

Judgment for the plaintiffs. 

Solicitors for the plaintiffs : Brent , Anderson, and Stewart (Dunedin). 

Solicitors for the defendant : Webb, Allan , Walker, and Anderson 
(Dunedin). 


MARTIN v. KENT, 


1948. January 19, February 2, before Mr. J. H. Ltxxeord, S.M. 
Auckland. 


Hoad Traffic — Offences— Failure to yield. Right of way to Pedestrian 
within Authorized Pedestrian-crossing — Pedestrian stationary on 
Crossing — ■“ Yield the right of way ” — Traffic Regulations , 1936 
(Serial No. 1936jS6), Reg . U (7). 
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The -purpose- of Reg. 14 (7) of the Traffic Regulations, 1930, 
is to give pedestrians who use an authorized crossing the right of 
way against motor- vehicles, and it merely requires the driver to 
refrain from doing anything which prevents or interferes with a 
pedestrian continuing on his way across the road at the same pace 
and in the same direction. If, therefore, the driver complies with 
that requirement, he may still be said to have yielded the right of 
way by changing the course of his vehicle to enable it to pass either 
in front of or behind the pedestrian. 

In view of the definition of the term “right of way M in Reg. 2, 
a driver cannot be said to have failed to yield the right of way when the 
pedestrian stops on the crossing, unless it was reasonably neces- 
sary in the interests of his personal safety to do so, as the wording 
of the regulation presupposes a pedestrian in motion, and not a 
stationary pedestrian. 

. ■ BJiincl v. Irvine ([1940] 2 W.W.R. 333) distinguished. 

INFORMATION charging the defendant with failing to yield the right 
of wav to a pedestrian engaged in crossing Khyber Pass Road 
within an authorized pedestrian- crossing. 

Khyber Pass Road runs east and west and is intersected by a road- 
way called Nugent Street on the south and Grafton Road on the north. 
An authorized pedestrian-crossing has been established across Khyber 
Pass Road along an area which, to ail intents and purposes, connects 
the eastern footpaths of Nugent Street and Grafton Road. 

The defendant was driving his car in a westerly direction along 
Khyber Pass Road and was approaching the Nugent Street intersection. 
A tram-car was also approaching the intersection in the same direction. 
A number of children were standing at the intersection. Two or three 
of them were standing on the south end of the crossing, about 1 ft. to 
18 in. from the kerb, the others were on the kerb. The motorman in 
charge of the tram-car, thinking the children wished to cross to the 
north side of Khyber Pass Road, stopped the tram-car before it reached 
the crossing. The defendant, thinking that the children were waiting 
for his car and the tram-car to pass, sounded his horn and proceeded on 
his way. When the car’s horn was sounded, the children on the cross- 
ing stepped back to the footpath. The children did, in fact, intend 
to cross the road, and did so after the defendant had passed over the 
crossing, and the tram-car had stopped. No evidence was called to 
show how long the children had been on the crossing. The defendant, 
however, stated that he sounded his horn as a precautionary measure 
because one or two of the children had their backs towards the direction 
from which he was approaching. 


HorrocJcs, for the defendant. 


Cur. adv. vuU, 


Luxfobd, S.M. [After finding the facts, as above :] The purpose 
of the regulation is to give pedestrians who use an authorized crossing 
the right of way against motor-vehicles, but not against non-motor- 
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vehicles such as tram-cars, bicycles, and horse-drawn vehicles. Regula- 
tion 14 (7) makes it an offence if the driver of a motor-vehicle fails to 
yield the right of way to a pedestrian engaged in crossing the roadway 
within any authorized crossing upon the half of the roadway over which 
the vehicle is lawfully entitled to travel. The regulation also places 
err the driver the obligation to reduce his speed when approaching a 
crossing, so as to be able to stop before reaching the crossing, if neces- 
sary. 


The gravamen of the offence is the driver’s failure to yield the right 
of way. There is, unfortunately, some misconception of the meaning 
of the expression 4 4 yield the right of way.” It is defined by Reg. 2 
to mean “the right of precedence in continuing on a course.” This right 
does not arise under Reg. 14 (7) unless a collision is likely if both the 
pedestrian and the motor- vehicle continue on their respective courses. 
The regulation, in my opinion, merely requires the driver to refrain 
from doing anything which prevents or interferes with a pedestrian 
continuing on his way across the road at the same pace and in the same 
direction. If, therefore, a driver complies with this requirement, he 
may still be said to have yielded the right of way, by changing the course 
of his vehicle to enable it to pass either in front of or behind the pedestrian. 
In the Canadian case of Ehind v. Irvine ([1940] 2 W.W.R. 333), Dysart , J., 
construed the expression to mean that, when the pathway of a car and 
that of a pedestrian cross each other, the car-driver has the duty of 
avoiding a collision. That seems to me too narrow a construction to 
apply to Reg. 14 (7), because of the special definition to which I have 
already referred. A driver, however, cannot be said to have failed to 
have yielded the right of way when the pedestrian stops on the crossing, 
unless it was reasonably necessary in the interests of his personal safety 
to do so. In my opinion, the regulation does not apply where a 
pedestrian is unnecessarily stationary on a crossing. The pedestrian 
has the right of precedence in continuing on his course, and that pre- 
supposes a pedestrian in motion, not a stationary pedestrian. 

Many pedestrians in the city of Auckland cause a great deal of 
embarrassment to motor-drivers. They step from the kerb to the 
crossing and, seeing a vehicle approaching, suddenly decide to stop, 
although the vehicle has slowed down in order to yield the right of way. 
Some drivers then stop, and signal the pedestrian to go on ; others 
increase speed and proceed on their way. Fear that the motor- vehicle 
will not stop is the reason for the pedestrian’s hesitancy. No great 
trouble arises if the pedestrian remains stationary, but it may be other- 
wise if he changes his mind at the same time as the driver decides to 
increase speed and proceed on his way. Pedestrians should realize 
that they commit an offence by remaining on an authorized crossing 
longer than is necessary for the purpose of crossing the roadway with 
reasonable despatch. It would be in the interests of public safety if 
they understood better their rights and obligations when using a 
pedestrian-crossing. It would be particularly helpful for all concerned 
if they made it a practice, when stepping on to a crossing towards which 
a vehicle is approaching, to extend the right arm in a forward direction. 
This practice would very quickly ensure to them the right of way to 
which they are entitled, and put an end to the fears so many of them 
seem to have when using an authorized crossing. 


6 N.Z.L.G.R. 
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In the present ease, the children were at all material times stationary 
on the crossing. There is no evidence as to when they stepped on to 
the crossing. Consequently, the obligation on the defendant to yield 
a right of way to the children never arose, and the information must be 
dismissed. 

Information dismissed. 


Solicitors for the defendant : Rolmden and Horrocks (Auckland). 


[in the supreme court.] 


WAIMAIRI COUNTY v. RUTHERFORD. 


Supreme Court. Christchurch. 1947. November 18 ; December 17. 
^Fleming, J. 


Local Authorities — County transferring its Electrical Supply Department to City Cor 
poration — Power given by Statute to pay Gratuities to Servants on Retirement from 
its Service — No Power in County to charge its Electrical Account with Pay for 
Leave of Absence granted to County's Employees in its Electrical Supply Depart- 
ment as from Date of the Taking-over of such Undertaking by City-Finance Act 
(No. 2), 1941 , s. 6 (2) (3) — Waimairi County Electrical Supply and Christchurch 
City Empowering Act, 1945 (L), s. 6. 


A local authority which is discontiniiihg its business has no implied power 
to give gratuities to its workers ; but such power is expressly given, without 
limitation on the nature of their retirement, by s. 6 (2) of the Finance Act (No. 2). 
1941. 

Hutton v. West Cork Railway Co.(l) applied. 


Cyclists' Touring Club v. Hopkinson( 2) and Wimbledon and Putney 
Commons Conservators v. Tuely (3) referred to. 


Pursuant to the Waimairi Supply and Christchurch City Empowering 
Act, 1945, the electrical supply undertaking of the County was transferred to 
the Christchurch City Corporation. The transfer operated and took effect 
on April 1, 1948. Notwithstanding an informal assurance by the Corporation 
to the County before the transfer that none of the staff or employees engaged 
in the County’s electrical supply department should suffer any financial loss, 
and that the Corporation would provide employment for thorn, the County, 
purporting to act under s. 6 of the Finance Act (No. 2), 1941, granted 
gratuities to six of its employees, who had served the County in its electrical 
supply department for over ten years. These gratuities were paid out of the 
Electrical Supply Account three days before the account vested in the Cor- 
poration. 

The County also granted leave of absence on full pay to other employees 
■who had served it in the same department for less than ten years, such leave 
to run from April 4, 1946. The amount of this pay was also paid out of the 
Electrical Supply Account. 

The Controller and Auditor-General considered the gratuities illegal, 
on the ground that the six employees were not retiring, and denied the right 
of the County to charge the amounts of the gratuities or the leave of absence 
pay to the Electrical Supply Account prior to April 1, 1946. 

Held , 1. That the six workmen who received the said gratuities received 
them on their retirement from the service to the County ; as the transfer of 
the undertaking to the Corporation did not and could not transfer the work- 


(1) (1883) 23 Ch. D. 654. 
<2> [1910] 1 Ch. 179. 


(3) [1931] 1 Ch. 190. 
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men, and the Corporation was not the successor to the County, but a distinct 
and separate entity. 

2. That the payment of the said gratuities, amounting to six months’ 
wages to each of the six workmen, was legally made by the County ; but the 
County was not justified in charging to its Electrical Supply Account the 
pay of the employees on leave of absence from April 1, 1946, as on that date 
the County could no longer employ servants in its electrical supply department, 
which it had ceased to own. and the amount of such payments must be re- 
funded to the City Corporation. 

ORIGINATING SUMMONS, brought by arrangement between the 
County and the Controller and Auditor- General, to determine the following 
questions : 

1. Was the Council of the County of Waimairi authorized by s. 6 of the 
Finance Act (No. 2), 1941, to pay to certain employees gratuities upon 5 
such employees leaving the service of the said Council ? 

2. Was the Council of the County of Waimairi justified in charging to its 
electrical account to be taken over by the Christchurch City Council 
under the Waimairi County Electrical Supply and Christchurch City 
Empowering Act, 1945, the pay of certain employees covering a period of ^ 
leave of absence granted to them? 

Before April 1, 1946, the Waimairi Power Board was nominally the 
controlling authority for the Waimairi Electric-power District, but, by 
arrangement with the plaintiff County, the Board’s functions were carried 
out by plaintiff County. The County, for the purpose, had an electricity 15 
department, and, as required by law, kept a separate account for this 
undertaking. The County district was a large one, and included a 
considerable area of urban land on the outskirts of Christchurch City. 
Acute feeling arose in the area as to the desirability of this function being 
performed by the County, and, as a result, the County Council arranged 20 
with the Christchurch City Council for the transfer to the City of the 
electrical supply undertaking of the County, and the powers, duties, and 
obligations of the County in connection therewith. 

This lead to the passing of an Empowering Act known as the Waimairi 
County Electrical Supply and Christchurch City Empowering Act, 1945. 25 
Pursuant to this Act, a poll of the County electors was taken on March 2, 
1946, and resulted in favour of the proposed transfer of the undertaking to 
the Christchurch City. 

Under the Act, the powers, duties, and obligations of the County 
were conferred and imposed on the City, as from April 1, 1946 ; and all 30 
the assets oi the County in connection with its electrical supply under- 
taking £C and all moneys belonging to the Electrical Supply Account of 
the County ” vested in the City, The City also assumed all obligations, 
engagements, and liabilities of the County in respect of the undertaking, 
and indemnified the County in respect of loans, contracts and engagements, 35 
and claims in respect of any torts alleged to have been committed by the 
County, or the Board, in the exercise of their respective powers. The Act 
also dissolved the Board, and abolished the Waimairi Electric-power 
District. 

It was admitted that, before the transference, the City gave informal 40 
assurances to the County that none of the staff or employees engaged in 
the electrical supply department of the County should suffer any financial 
loss, and that the City would provide emplojrment for them. Notwith- 
standing this assurance, the County, purporting to act under s. 6 of the 
Finance Act (No. 2), 1941, granted gratuities to six of its employees, 45 
who had served the County in its electrical supply department for over 
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ten years. ^ These gratuities amounted to £907 5s., and were paid out of 
the Electrical Supply Account on or about March 28, 1946 — that is, 
three days before the Account vested in the City. The County also 
granted leave of absence on full pay to other employees who had served it 
-5 in the same department for less than ten years, such leave to run from 
April I, 1946. The pay for these employees for their periods of leave 
amounted to £2.17 7s. lid., and this also was paid out of the Electrical 
Supply Account. 

The Controller and Auditor-General considered the gratuities illegal, 
10 on the grounds that the six men who received these payments were not 
retiring, but were continuing their services to a suecesssor ” local 
authority. He did not question the right of the County to grant leave of 
absence on full pay, but denied the right of the County to charge the 
amounts to the Electrical Supply Account prior to April 1, 1946, on 
15 the ground that the leave of absence did not commence until that 
date. 

One man, J. Gregor, who received a gratuity of £74 15s., actually 
remained in the employ of the County for some time after April I, 1946. 
The amount was drawn from the Electrical Supply Account, and held in a 
20 suspense account until Gregor left the employ of the County, when it 
was paid to him. 

Hutchison, for the Waimairi Comity. The Waimairi Electrical 
Supply and. Christchurch City Empowering Act, 1945 (L), came into 
force on April 1 , 1946 : see ss. 5, 7, 8, under which the County's obligations, 
25 engagements, and liabilities were taken over by the City Corporation. 
The employees’ work in the County’s electrical supply department ceased 
on March 3 1 , 1 986 

As to Question 1. By resolution, the County granted gratuities 
of six months’ pay to six long- service men. Two men with ten years* 
30 service received one week’s wages for each year of service, and leave of 
absence on full pay was given to men who had not served ten years. The 
gratuities were paid out of the County’s electricity account. The wages 
to men on leave were paid on March 28, 1946. The change over to the 
Corporation was made on April 1, 1946. The Corporation had intimated 
35 that it would take over the electricity staff by letter dated March 21, 
1946. 

The County’s power to grant leave of absence on full pay is implicit ; 
there is no statutory authority on this point. Section *6 (3) of the 
Finance Act (No. 2), 1941, is an enabling clause, not a restrictive one : 
40 see s. 127 of the Public Revenues Act, 1926, and Craies on Statute Law , 
4th Ed. 68 (e), 71 (c). The County, as an employer, had an implied 
power to grant gratuities : Wimbledon and Putney Commons Conservators 
v. Tuely( 1) and Mersey Docks and Harbour Board v. Coggins and Griffith 
(Liverpool) , Ltd. (2) . There is no difference between a man going to private 
45 employment and a man going to successors : Victoria University College 
Council v. Attorney -Generally) . The -word c< on ” means e< at or about,” 
and “ retirement ” means 4 'the ceasing of a job otherwise than by dis- 
“ missal for misconduct ” : cf. s. 13 of the Judicature Act, 1908 ; and 
ss. 38 et seq . of the Public Service Superannuation Act, 1927. Section 39 
50 of the Finance Act, 1930 (No. 2), imposes penal consequences on Council- 
lors. The answer to Question 1 should be : u Yes.” 

(1) [1931] 1 Ch. 190, 195. (3) [1920] N.Z.L.R. 135. 

(2) [1947] A.C. 1, 14, 15 ; [1946] 2 All 

E.R. 345, 350. 


(3) [1926] N.Z.L. R. 135. 
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As to Question 2 : The payments were reasonable. As to the accounts 
to be kept, see ss. 137 and 138 (2) ( b ) of the Counties Act, 1920. The 
answer to i tu- eeond question should be : “Yes.” 

A . W. Brown, for the Auditor-General. The Finance Act (No. 2), 
1941, and the Waimairi County Electrical Supply and Christchurch 5 
City Empowering Act, 1945 (L), determine the questions ; by the latter, 
the undertaking of the County’s electricity department w r as transferred 
to the City, the County being the City’s predecessor. Section 6 of the 
first-named statute must be read as a whole. Subsection 2 provides 
in certain circumstances that- gratuities may be paid “ on the retirement.” 10 
The word “retirement” means “the ending of service.” Where a 
local authority’s function is taken over by another local authority, there 
is no retirement, as the former’s functions are transferred to the second 
authority ; and the first is the predecessor : Hutton v. West Cork Railway 
Oo.{ 4). J 15- 

The general law of gratuities shows that a gratuity should be paid 
for some particular purpose ; and the expenditure must be justified as 
an encouragement of employees and an attraction to men of a good 
type : Hutton v. West Cork Railway Co. (5) and Stroud v. Royal Aquarium 
and Summer and Winter Garden Society , Lid. (6). 20 

In a circular distributed by the City Council before the ratepayers’ 
poll, it was stated that the employment of the County’s staff \vould 
be continued. On the City’s taking over the County’s electrical supply 
department account, it was short of the amount paid to the County’s 
employees, the leave-of-absence men. The Auditor-General says that 25 
the payments were incurred in respect to the period after April 1, and 
should not be paid : see Hivac , Ltd . v. Parle Royal Scientific Instruments . 
Ltd.( 7). J 

Lascelles , for the Christchurch City Corporation, adopts Mr. Brown's 
argument. 30 

As to Question 1 : Section 6 of the Finance Act (No. 2), 1941, con- 
templates a retiring gratuity as a reward for services on an employee’s 
retirement from service, which is a positive act on his part ; but this is 
a different thing from the dissolution of an electric-power authority. 
Retirement must involve some wilful active departure or withdrawal : 35 
for instance, the death of a partner is not a retirement : Huon v. Dough- 
arty (8). The w/ord 4 retirement ” means “ withdrawal fro m work or 
service : 8 Oxford English Dictionary , Pt. I, 573 ; and it is an inapt 
word to use if the Legislature meant a transfer to a successor. If s. 5 (j) of 
the Acts Interpretation Act, 1924, is applied here, then, in the present 40 
case, an employee would have two retirements : (a) when the County 
transferred functions ; and (h) when the employee retired. Here, 
it is the same electricity undertaking, with nothing but a change of names. 

It is admitted that the City Corporation gave a verbal assurance that it 
would take over the employment of employees of the County. The 45 
answer to the first question should be : “ No.” 

As to Question 2 : It is not denied that a practice has arisen to 
grant leave of absence; but the County is not entitled to debit the 
successor authority .for a period of leave which begins after April 1, in an 
account which concludes with the period before April 1. Such a retro- 50 

(5) K S Chi ^iwo. 672 - <7> [l9 tll CK 169 5 C1946] 2 A11 KB - 

(6) (1903) 89 L.T. 243. (8) (1894) 20 V.L.R. 30. 
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spective principle of debit is not maintainable ; it is a means of acquiring 
popularity at the expense of the successor. The answer should be ; 


: ' ■ Hutchison , in reply. The eases cited on the meaning of “ retirement 59 
are not authority here. Mr. Lascelles took the word “retirement ” out 
of its context, which is “ from the service of any local authority.” Such 
retirement may or may not be voluntary, as the men are free agents to 
go where they please. As to the second question : AE disbursements 
must be debited to a separate account. 

Brown , refers to s. 8 of the Waimairi County Electrical Supply and 
Christchurch City Empowering Act, 1945 (L). 

Cur. adv. vult. 


Fleming, J. [After stating the facts, as above : ] The County 
relies on s. 6 (2) of the Finance Act (No. 2), 1941, to justify the payment 
of the gratuities ; and on its implied powers as an employer to justify the 
payment of wages to the employees granted leave of absence. 

Section 6 (2) and (3) of the Finance Act (No. 2), 1941, reads as 
follows : — 

^ (2) On the retirement from the service of any local authority of any employee 

"9 whose total length of service with the local authority has been not less than ten. 
years the local authority may pay to him by way of gratuity an amount not exceed- 
ing an amount equal to six months’ pay at the rate payable to him at the time of 
his retirement. 

(3) For the purposes of this section service with a local authority shall be 
25 deemed to include service with any other local authority being the predecessor 
of the first-mentioned local authority ; and a local authority shall be deemed to be 
the predecessor of another local authority in any case where, on its dissolution or 
in any other circumstances, its functions or any of its functions have been transferred 
to such other local authority. 

30 With regard to the gratuities, counsel for the defendant, and for the 
Christchurch City Conned, submit that, on the facts stated, there was not 
“retirement from the service of any local authority.” They contend 
that there was a transference of the electrical functions of the County 
from one local authority to another. Under s. 6 (3), the County was the 
35 “ predecessor ” of the City, and counsel contend that, by necessary 
implication, the City was the successor of the County. Mr. Hutchison , 
for the County, contends that the expression “ retirement from the 
“ service of” should be construed as meaning the quitting of the service 
of a local authority, either at the instance of the employee or of the 
40 employer — except in the case of the death of the employee (for which 
special provision is made in s. 6 (2a)), or in the case of dismissal for 
misconduct. 

Let us consider the powers of a local authority, or similar employer, 
with respect to the payment of gratuities to workers, prior to the enact- 
45 ment of s. 6 (2) and (3). In Cyclists ? Touring Club v. HopMnson{ I), 
Bwinfen Eady, J., held that the club could grant a pension by way of 
gratuity to a retired secretary, although there was no express power to 
do so in the club's memorandum of association. The learned Judge 
states : “ In my opinion, the payment to a retired servant of the club 
SO “ by way of an annuity, or by way of pension, or by way of gratuity, is 
“ within the powers of the club as being a payment in furtherance of the 
“ best objects of the club. The fact that the payment is made by way of 

(1) [1910] 1 Ch. 179. 
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“ gratuity and not under any legal liability does not make it a paymei 
outside the objects of the club ”{2). 

In Wimbledon and Putney Commons Conservators v. Tuehj(3), Rennet 
J., held that the Conservators, having power to levy rates and ernplo 
labour in order to carry out its undertaking, could provide pension 
annuities, or superannuation allowances for employees retiring by reaso: 
of age, infirmity, or otherwise, notwithstanding that they had no expre* 
power. The learned Judge states : “ I can find no sound ground upo 
<( w hieh the present case or the position of the Conservators" can be di« 
„ Anguished from the position of the Cyclists’ Touring Club. Thes 
tt P ens ions or superannuation allowances seem to me to be, on the evidence 
{t payments which will secure for the Conservators servants of the mos 
„ des wah le type and are therefore payments made to secure the efficien 
„ Performance of the duties which the Act of Parliament throws upon tin 
Conservators (4). 

These eases, and others to the same effect, make it clear that a loca 
authority has implied powers to make provision for, or gratuities to, retir 
mg workers for the purpose of attracting desirable workers to its emplov 
J5ut there must be this definite purpose, or some advantage to be antic! 
pated by the employer or party making the payments. Thus, in Hutton 
iF- e , st Railway Co.(5), it was held that a company which hac 
sold its undertaking and was in process of being wound ip could not 
make payments to its directors and servants by way of gratuity for past 
services. The test applied was that, as the company was being wound 
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by quite different people. The County still continues as an entirely 
separate entity. It ceased to carry on its electricity department oil 
April 1, 1947, and thereupon these six workmen retired from its service. 

In the Public Service Superannuation Act, 1927, s. 30 (1 ) (now repealed 
*- by substituted legislation) contains the expression : 


no person . . . shall be entitled on his retirement from the Public Service 

to a retiring-allowance exceeding three hundred pounds per annum. 

Section 38 (1) of the same Act contains the words : 


10 0therka n mi.sconduc O r PUlSOrily ^ ^ PubU ° Service for an ^ reaso “ 


Section 39 of the same Act provides that retirement shall not be deemed 
compulsory : 


if at any time within three months before such deprivation he has been offered, and 
£ as f aile< f or refused to accept, some other suitable place or office in the Public 
15 bervice at a salary not less than that of the place or office so held by him. 

e( This legislation, I think, best explains what the legislature meant by 
on his retirement from the service of any local authority,” in 
s. 6 (2). J 


In the Finance Act (No. 2), 1941, there is no restriction or qualification 
20 on the ngnt to make the gratuities similar to that in s. 39 above-cited. 
But for s. 39, any Civil Servant compulsorily retired would have become 
entitled to his superannuation under the Act. 


X think, therefore, that the payment of these gratuities, amounting 
to six months 5 wages to each of the six servants, was legally made. 

^ a payment of wages to men on leave of absence, commencing from 
April 1, 1946, is on a different footing. Here, the County relies on its 
implied powers. These, no doubt, would have been sufficient had 
the leave of absence been granted and its term expired prior to the said 
date. But on that date the County ceased to own its electricity depart- 
30 ment. It could no longer employ servants in that department. Yet, 
that is what it purported to do, and it paid them, in advance out of its 
electricity fund. 


It is true the County is carrying on its other functions, but, as Mr. 
Lascelles contended, it could not popularize its other services at the expense 
35 of the electricity fund, which, on the date in question, became the property 
of the City. Whether or not the County can charge these payments to 
its general fund is not before me. It must refund the amount of these 
payments (£217 7s. lid.) to the Christchurch City. 

The questions submitted to the Court and my answers are as follows 

40 1. Was the Council of the County of Waimairi authorized by s. 6 of 

the Finance Act (No. 2), 1941, to pay to certain employees gratuities upon 
such employees leaving the service of the said Council under the circum- 
stances set out in the affidavit of Henry Kitson sworn and filed herein? 

I Answer : Yes. 

45 2. Was the Council of the County of Waimairi justified in charging 

to its electrical account to be taken over by the Christchurch City Co un cil 
under the Waimairi County Electrical Supply and Christchurch City 
Empowering Act, 1945, the pay of certain employees covering a period, 
of leave of absence granted to them as set out in the said affidavit— 
50 Answer : No. 
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+ , °/ d j r ^ F' Iaintif f l company pay costs £21 and disbur 
the defendant the Controller and Auditor-General, and costs £lf 
Christchurch City Council. 


Questions answered accordingly , 

Solicitors for the plaintiff : J. J. Dougal, Son , and Hutchison (Christ- 

Raymond, Stringer, Hamilton, ana 
Christchurch City Council : Weston, Ward . and Lasrrllr* 


Valuations undei 

ment and Land Sales Act, 1943, s. 53 (1) ( jjf^ ^ * ^uing— Servicemen's Settle- 

Valuto“and Act°T^f ^ of ™ Iuati °ns tmder the 

of the Servicemen’s Settlement and Land^af^Art T? ° f f®] pr ?J isions 

vaiue ° f th ® 

stati^/'^he^basic^alue ^of ^ar^r °form ®“^haju *V e' T' V* *! <*> ° f ^ 
‘ ductive value of that land, as SSrtaSied infL deemed t0 be the P ro ' 
section, increased or reduced W *3? d t t J , ma f ner provided by this 
“ deems necessary in order to make it a f Jr f S Land SaIes Committee 
and what is a “fair valto’ aHe^ed 5 P^es of this Act ” ; 

take mto aecoimt any special value that^thf i “ ? hows ‘J 18 -* the valuer must 
locality, and also such otter matters have because of its 

considers relevant. “ att0rS affeetm S the land as the Committee 

of first deteiroSng'the'unSproved tot? bf nt had done ’ oa the basis 
contained in s. 2 of the Valua+ion of T i a ± U1 , ffeoraanee with the directions 
men’s Settlement ahd tod Ses Act i q« by the Serviee- 

of the improvements in relation to a’nmhti>l t ! lea assesa big the value 
reference to it. That Court was • purchaser s requirements in 

the basis of the actual to no wL? «XT m °? nsi f eri »g «» valuation on 
■John’s College Trust iW JXSi^T 1 Z alue ’ the decision in St. 
to the provisions of the Valuation of Lend Eoard(l) being applicable 

thereunder. valuation of Land Act, 1925, and to a valuation made 

referred back to ttat^o^ to^to^on oe I t S -° f fif AssessmerLt Court were 

was a doubt, and for amendment of the Tases ao“ord^gly.f 1 °“ Whieh thera 

tpphed 00lU9e ^ B ° ard V ‘ AucMand Nation Board(l) 
(1) (1945) 5 N.Z.L.G.R. 194. 


6 N.ZA.G. R. 


SUPBEME COURT. 


APPEAL from the decision of an Assessment Court on an appeal under 
the Valuation of Land Act, 1925, against the valuation of the' appellant’s 
vcf ^^>915, comprising unimproved value £14,640 and improvements 

^ Llie land consisted of an area of 287 acres situated at Otumoetai, 
near lauranga. ^ The land comprised an ai'ea of (a) six acres facing the 
main Otumoetai Eoad, which was suitable for immediate subdivision 
into smaller areas ; (6) a further twelve acres adjoining these six, of much 
the same quality and in much the same situation, but which were occupied 
10 to a large extent by the farm buildings used in connection with 'the 
use of the whole 287 acres as a dairy-farm ; (c) a level plateau the area of 
winch was estimated in the original valuation at some 130 acres, which 
had no metalled road access to it, but had an unformed public road 
leading to the south side, and a narrow road across a causeway on the 
15 other skte of the block, which was unsuitable for use for the purposes of 
this area for any present scheme of subdivision ; (d) the remainder of the 
land consisted of a valley of steeply sloping land and a considerable area of 
reclaimed swamp. 

The last valuation of land was made in 1937, and the unimproved 
20 value was then fixed at approximately £3,000. The valuation from which 
the appeal was made to the assessment Court was, as stated, in the amount 
of £14,640, and the improvements were valued at £9,275. Upon appeal, 
the Assessment Court reduced such unimproved value from £14,640 to 
2 £1Q , 915 ? an< ^ * ncreasec ^ ^ ie va ^ ua ^i° n of the improvements from £9,275 to 

The Assessment Court arrived at this valuation by valuing the six 
acres at £300 an acre : £1 ,800 ; the twelve acres at £150 an acre : £1 ,800; 
and the balance of the land, 269 acres, at £30 an acre : £8,070. 
An additional sum of £1,300 was added as the potential subdivisional 
30 value of 130 acres at £10 per acre : total £12,970 ; in round figures 
£13,000. 

Cooney , for the appellant in each case. 

TollemacMs Case : _ The correct method of valuation is (a) to value 
the land as a farm as it stands, and add the potential value, both as at 
35 December 15, 1942 : see s. 10 of the Valuation of Land Act, 1925, and 
s. 5/ of the Statutes Amendment Act, 1940. The true capital value, 
on Crown’s own showing, is equal to the budgetary value plus 
£3,550 ; or the budgetary value plus £3,000. The valuation is excessive, 
because there have been no saies of subdivisions in the area, and the 
40 valuation disregards the differing nature of the land in question. 

Tilby s Cases: The capital value as assessed by the Court is the 
selling value of the land. The selling value must be assumed to be the 
value at which a sale would be approved by the Land Sales Court as on 
a productive value, plus actual additional special value : so that the 
45 value placed on it is to equal that amount. Therefore, the true value of 
improvements should be subtracted from that value. 

G. 8. B. Meredith , for the respondent in each case. These appeals 
were brought under s. 28 of the Valuation of Land Act, 1925, and are 
confined to appeals on point of law — e.g, s to cases in which the Assess- 
•50 ment Court valued on wrong principles of valuation, or there was - no 



.evidence at all to justify its findings. Here, no question of law arises. 
The ascertainment of values .as contended for by the appellant would be 
the . capital value less improvements, and the difference would be the 
unimproved value, but that is incorrect. While this would be of advantage 
to the appellant,, since, ' if the improvements were increased in value, 5 
the unimproved value could be reduced, the correct met 1 tod is the ascer- 
tainment of the unimproved value of the land, and the ascertainment 
of the value of the improvements on land at the date on which the valua- 
tion was made. The total equals the capital value : Thomas v. Valuer - 
General{ 1). The use to which the property is being put is not a considera- 10 
tion to be taken into account : Colonial Sugar-refining Co. v. Valuer- 
General (2). In valuing the buildings, the purpose for which the land is 
being valued is to be borne in mind : see the definition of “value of 
“ improvements ” in s. 2 of the Valuation of Land Act, 1925. 

Decisions as to awards of compensation for land are in point ; see 15* 
St. John's College Trust Board v. Auckland Education Board(3). 

TollemacJie's Case : There was clear evidence that there was a sub- 
divisional market for certain areas, 18 acres top land were valued 
at £3,600, and the area of 130 acres had prospective subdivisional value, 
and was valued accordingly. The remainder was valued at a small ^0 
figure, as there was no subdivisional value. The Assessment Court 
accepted this, and acted upon the evidence. The increase in the value 
of the improvements (£1,640) cannot be attacked here, because there 
was ample evidence to support that valuation. 

Tilby's Cases : The evidence shows that there was a subdivisional mar- 25* 
ket for 30^acres : this was accepted by the Court, and cannot be con- 
tested. The balance of the land was valued at a lower figure, and this 
was accepted by the Court. The Assessment Court can fix the value of 
the improvements, after hearing the witnesses ; and an appellate Court 
has no jurisdiction to vary its assessment : Colonial Sugar -refining Co. 30 
v. Valuer-General^). 

Cooney, in reply. If the valuation was made on a wrong basis, that 
is a question of law. The powers of this Court are set out in s. 31 of the 
Valuation of Land Act, 1925. It is not bound to remit the case back 
to the Assessment Court, As to increasing the value of improvements, 35- 
sue Broadways, Ltd. v. Valmr-General(o ) and Nightcaps Coal Co., Ltd. 
v. Valuer-General( 6). Thomas v. Valuer-General( 7) dealt with the unim- 
proved value of leasehold property, and the considerations now before 
the Court did not arise there. Colonial Sugar-refining Co. v. Valuer- 
General (8) was a special ease, decided on its own facts. The present 40 
appeals concern farm property, and the position of valuations of farm 
land unoer the Valuation of Land Act, 1925, is now modified by ss. 53 
and 54 of the Servicemen’s Settlement and Land Sales Act, 1943, and 
SU £ j , T , , ua ^5 >lls should be based solely on productive value, exclusive of 
subdivisional value. Productive value takes into account the full value 45 
£* ™JP ro 7 ements > which may decrease in value as the years go by. 
tne full burden or the increase is not to be taken from the appellant at 
once. It is admitted that the principles enunciated in the St. John’s 

(1) [1918] N.Z.L.R. 164, 171. (5) f 19231 NZLR 24-5 

§ M N-Z.L.B. 617, 625, 626 627. \ 6 \ (lOOej 25 N.A.R 977, 984. 

41 HQO -1 v vf ’ 300 • (7) lm8 l N - z - L -B- 164. 

(4). [1927] N.Z.L.R. 617. (8) [49271 N.Z.L.R. 617. 
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° StXPBEME DOUBT. 

College Trust Board v . Auckland Education Bot 
of the Valuation of Land Act, 1925, and to 


Tollemache’s Case. 

5 , P t m ’ J ‘ ^hat the Assessment Court was right in considering the 

valuation on the basis of its actual and potential subdivision^ value 

1K t ‘lfn C l eCi f m , ^-John’s College Trust Board v. Auckland 
Education Buard( 1), which Mr. Cooney for the appellant rightly admits 
is applicable to the provisions of the Valuation Act, and a valuation 
10 made thereunder. But he submitted further that the decision of the 
Assessment Court was erroneous in law on various grounds : First 
that there was no evidence upon which the Assessment Court could 
found that decision. It would appear from the decision in Colonial 
Sugar -refining _ Co. y. Valuer -General{2) that this first point may not be 
°P en \ -Assuming, however (without in any way deciding), that this 
question is open, it seems to me, upon a consideration of the case, that it 
is clearly untenable. There was ample evidence in the evidence given 
by Air. i)e Latour before the Assessment Court to support the valuations 
made of the different parts of the farm. It was suggested that the 
u increase in the valuation of the improvements was made by the Assess- 
ment Court simply by transferring to the valuation of the improvements 
the amount by which the Court had reduced the unimproved value, 
lbe amount of this addition may well, however, be a mere coincidence. 

or rf ai y < f Sl T’ does 110t P rovide any legal ground for challenging the 
25 Court s decision. It may represent the Court’s opinion of the correct 
calculation of the improvements, for they seemed to be severely reduced 
m the original valuation. That, possibly, was due to the fact that a 
number of them were on the 12 acres which were valued at £150 an acre 
because of their suitability for subdivision. In any case, there seems no 
ground for saying that there is no evidence upon which the Court could 
have arrived at its de " * 

It is to be noted, too, that the onus of proving that the v 
wrong is, by s. 27 of the V " ‘ ~ ~ - 

The evidence given by his 
35 based, as to area, upon i 
of land giv< 

the valuation was based 
sional value of thoi 
or any potential 


icxsion. 


Juation is 

dilation oi Land Act, 1925, upon the objector, 
main witness, both as to area and value, was 
rmation as to the areas of the respective types 
r en by the appellant, and not checked by the valuer. Moreover, 
1 j upon its value as a farm, apart from the subdivi- 

de areas that could immediately be subdivided and sold, 
„ _ ubdivisional value. 

40 The second ground urged in support of this appeal was that the position 
of valuations under the valuation of Land Act had been changed by 
reason of the provisions of the Servicemen’s Settlement and Land Sales 
Act, 1943, and should now be based upon the productive value of the 
land, excluding any possible price obtainable on subdivision ; but this 
45 contention cannot be accepted, for, by s. 53 (1) of that Act, the basic value 
of any farm land : 

shall be deemed to be the productive value of that land, as ascertained in the manner 
provided by this section, increased or reduced by such amount as the Land Sales 
„ ^ om ™t tee deems necessary in order to make it a fair value for the purposes of 
50 tins Act. . ; . 

What is a fair value is defined by subs. 2 of that section, which, 
so far as it is relevant to the present question, provides : 

m SS ! IliSS: * [1M,] NZXE - «• "*•- 
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In determining whether it is necessary to make any increase or reduction in 
the productive value as aforesaid the Land Sales Committee shall consider . . . 

(c) Any special value that the land may have by reason of its locality : 

(d) Such other matters affecting the land as the Committee considers relevant. 

Clearly, in a valuation, the valuer must take into account, as Mr. 5 
D© Labour has done, both these matters. Clearly, too, a Land Sales, 
Committee or Land Sales Court was never intended to oblige an owner 
to sell land at far below its ordinary market value in December, 1942. 

It was contended by Mr. Cooney that the Assessment Court did not 
base its value of the farm other than the 18 acres on the productive 10 
value. But there seems to be no sufficient ground for accepting this 
submission of fact: and the Assessment Court may well have arrived 
at its own opinion of the productive value of the 269 acres as £30 per acre in 
view of Mr. Jordan’s uncertainty as to the area included in the plateau ; 
and then added about £4,900 for actual and potential subdivisional 15 
values of the 18 and the 130 acres respectively. But these questions 
involve a consideration of questions of fact which this Court is precluded 
from considering. It certainly cannot assume that the Assessment 
Court ignored the budgetary basis : and the facts do not support the 
contention that it did. It appears, therefore, that this, ground for the 20 
appeal also fails. 

Then it was contended on behalf of the appellant that the Assessment 
Court was erroneous in law in not arriving at the value by first assessing 
the capital value based on the budget representing the basic value, and 
deducting therefrom the value of the improvements as they stood upon 25 
the land. From wlxat I have said above, it would appear that the first 
proposition cannot be accepted, as it would limit the valuation in a way 
■contrary to the intention of the Servicemen’s Settlement and Land Sales 
Act. 

The Assessment Court has proceeded on the basis of first determining 30 
the unimproved value in accordance with directions contained in s. 2 
of the Valuation of Land Act, as modified by the Servicemen’s Settlement 
and Land Sales Act, 1943, and then assessing the value of the improve- 
ments in relation to a probable purchaser’s requirements in reference to 
it. The decision in Broadways , Ltd. v. Valuer -Qeneral( 3) indicates that, 35 
in the case of part of the land being subdivided, the land, in certain cases, 
should be valued as a whole, and the road ing and drainage construction 
considered as improvements to the whole block. That, I think, was a 
special case, which may not be applicable to this case, which must be 
governed (as the parties agree) by the decision in the St. John's College 40 
case(4). Whether or not in certain cases the most satisfactory method of 
arriving at the unimproved value is by first ascertaining the capital 
value and then ascertaining the value of improvements as defined by the 
Act and deducting them as was done in Nightcaps Coal Co., Ltd . v. Valuer - 
Generality is, too, a matter that does not require determination in the 45 
present appeal. 

^ In Thomas v. V a hi er~General{ty Hashing , J., says : e£ The other point 
u involved in the appeal is that in ascertaining the value the valuer 
^proceeded on a wrong basis in that he had first fixed and determined 
ti "kke unimproved value and thereafter had fixed the value of the improve- 50 
ec m ents, and by the addition of the two values had ascertained the capital 
(( value. It is said this process is "wrong, and that he should first ascertain 
the capital value and then deduct the value which the improvements 

(3) [1923] NT.ZX.R. 245. (5) (1906) 25 N.Z.L. R. 977. 

(4) (1945) 5 N.Z.L.G.R. 294. (6) [1918] N.Z.L.R. 164. 


6 N.Z.L.G.R. 


SUPREME COURT, 
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a< ^ land. I do not quite see how the method adopted by the 

“valuei' is a matter of law unless it must end in a wrong conclusion. 
“ If the result is right, does it matter whether he adds from the top or 
“ toe bottom ? If his result is wrong, then upon an appeal it is open to be 
“ attacked on evidence whichever method he has adopted. What he 
“ has to find, however, is not the value of the improvements hut the 
“ added value which at the date of valuation the improvements give to 
“ the land — that is to say, to the unimproved value of the land. I cannot 
“ see how the valuer went wrong in principle because he first found 
“ the unimproved value and then added the value given by the improve- 
“ ments 5 5 (7). 

Moreover, this is the view that has the most general concurrence : 
see Collins on the Valuation of Land , 87 et seq., citing Knox , C.J., in Kiddle 
v. Deputy Federal Commissioner of Land Tax{%), applying Toohey's, 
Lid. v. Valuer-General^ 9) and decisions of the High Court of Australia, 
The position in relation to such land as this was summarized in New Zealand 
and Australian Land Co. v. Minister of Lands (10), where Williams , J., 
said in. reference to the principles to be applied by a Compensation Court ; 
“ All that we have to do is to ascertain the fair selling-value of the land 
20 “ taken, assuming it to be sold in one lot or in parcels, as might be most 
“ advantageous to the owner at the time the value has to be esti- 
“ mated ”(11). 

As to the contention there was no sufficiently definite evidence as to 
the area available for possible future subdivisions, the only definite 
evidence was Mr. Be Latour’s. The Assessment Court accepted it ; 
and that decision cannot be said to be erroneous in law, nor, I think, if 
the facts were open to review, in fact. The improvements were put at 
a relatively low value by the valuer and the Assessment Court, owing to 
the fact that they were of rather less value in relation to the 269 acres than 
when used for the whole 287 acres. 

But there is one finding upon a question involving both law and fact 
to which, as I mentioned during the argument, the statement of the deci- 
sion of the Assessment Court does not specifically refer, and as to which 
there seems a real doubt. The Assessment Court was, as I have already 
said, in my view correct in law in including in the value of the 18 acres 
and the 130 acres their present and potential subdi visional values respect- 
ively. But, in considering the productive and selling value of the area of 
269 acres — i.e., the 287 acres less 18 acres — it does not appear whether 
it decided whether some of the buildings necessary for its working were on 
40 the 18 acres and so would be unavailable to a purchaser of the 269 acres. 

If there were on the 18 acres buildings necessary for working the balance 
of the land as a farm, then the cost of their removal or the erection of 
new buildings would affect the price a purchaser would be likely to pay, 
and also the productive value of this area : see No. 73. — P.T. to 8.(12). 
45 In toe present case, it seems probable that that was the position ; but 
it is uncertain whether the Court adverted to this factor in assessing the 
unimproved value of this area. If it did not, then it misdirected itself 
as to the law, and should reconsider its valuation of this area. 

If it did take this matter into consideration, in the manner indicated 
in No. 73. — P.T . to $.(13), in arriving at its valuation, then its decision 
was not erroneous in law, and cannot be called in question on an issue of 
fact. 


30 


35 


50 


(7) [1918] N.ZX.R, 164, 175, 170. 

(8) (1920) 27 CX.R. 31(5. 

(9) [1925] A.C. 439. ' 

(10) (1895) 13 N.Z.L.R. 714. 


(11) M, 710. 

(12) (1946) 22 2M.Z.L.J. 67. 

(13) (1946) 22 N.ZX.J. 67. 
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The' case on appeal as ; presented does not enable this question to be 
determined, and it seems desirable that it should be referred back to the 
Assessment Court to amend the ease by stating whether it did advert 
to and determine this fact in arriving at its valuation of the 269 
acres. 

If it did not, then it should reconsider its decision as to the value of 
this area in the light of this factor, and amend the case by stating what 
difference it makes to the valuation. 

The case on appeal will be remitted to the Assessment Court for 
amendment accordingly. 


Fair, J. These are appeals from the decision of the Assessment- 
Court sustaining valuations of three areas of approximately 55 acres 
each of land owned by the appellants near Tauranga, one member of the 
Court dissenting. 

The grounds upon which it was argued that the decisions were erroneous 5 
in law were much the same as were advanced in Tollemaehe’s case(l). 

It is unnecessary for me to repeat what I have said in my judgment in 
that case, as the general principles stated there apply to "these cases. 

There was evidence before the Assessment Court that there was a 
ready sale in December, 1942, and at the present date, for some 30 acres 10 
of land, in each area of 55 acres, for subdivision, at prices which were 
fully supported bv examples of sales of neighbouring land. Ample 
allowance seems to have been made for the costs of reading and subdivision, 
and loss of value of improvements which were more useful when the 
whole area was used as one farm. The balance of 20 acres was valued 15 
at a reasonably low rate for use as a farm. But it is uncertain whether 
the effect on the value of the loss of the farm buildings on the land sale- 
able in subdivisions was considered, and these appeals must also be referred 
back for similar findings in respect of these cases. 

Solicitors for the appellant : Cooney and Jamieson (Tauranga). 

Solicitors for the respondent: Meredith , Kerr, and deal (Auek- 


[IN THE MAGISTRATES’ COURT.] 

"WHITTAKER a. SHAW. 


1947. November 25, December 23, before Mr. S. L. Paterson, S.M., at 

Cambridge. 

Impounding — Offences — Rescue of Impounded Cattle— Statutory Re- 
quirements as to Pound not complied- with — Impounding illegal — 
Impounding Act , 1908 , 88. 30, 33, 34, 48 (1). 

Justices ~ Jurisdiction — Poundkeeper of Town Board Informant — Infor- 
mation taken and Summons issued- by Board Secretary as Justice— 
Invalidity of Information— Waiver by Defendant— Justices of the 
Peace Act, 1927 , ss. 55, 56, 57 . 



MAGISTRATES’ COURT. 


The conditions precedent to the notification of premises as a 
public pound, prescribed by s. 30 of the Impounding Act, 1908, are 
not complied with if sufficient means of shelter are not. provided 
for the animals impounded therein. The failure to comply with 
the requirements of s, 23 of the statute— in that the poundkeeper 
did not keep a copy of the statute, and the scale of fees was not posted 
upon the gate or some conspicuous part of the pound in compliance 
with s. 34, and the use of half the premises for storing machinery 
removed the means of shelter for stock or the provision of means 
for segregating infected cattle— rendered illegal the impounding of 
cattle in the alleged pound. 1 ” 

Shire of Ayr v. Parravicini, Ex parte Parmvicini ((1931) 
25 Q.J.P.lt. 122; 19 Australian Digest, 576), followed. 

Consequently, an information against the defendant chamn» 
him, under s. 48 (1) of the Impounding Act, 1908, with rescuing an 


Held, That the issue of the taking of the information and the 
issue of the summons by the secretary of the Town Board, of which 
the informant was poundkeeper, was sufficient to invalidate the 
information, were it not for the fact that there had been a waiver 
by the defendant in not raising that objection at the hearing. 

Whitten v. Pennell ([1918] N.Z.L.R. 762) and Beg. v. Richmond 
Sumy, Justices ( (1860) 8 Cox C.C. 314) followed. 

INFORMATION charging the defendant under s. 48 (1) of the Impounding 

Act, 1908, with rescuing certain impounded cattle — to wit, one horse 

from the public pound of the Leamington Town District. 

S. Lewis, for the informant. 

Lundon, for the defendant. 

Cur. adv. vult. 

Paterson, S.M. The informant is the poundkeeper for the Leam- 
ington Town Board, and I notice in passing that the Justice before 
whom the information was taken and who issued the summons is the 
secretary of the same Board. This would be sufficient to invalidate 
the information (see Whitten v. Pennell ([1918] N.Z.L.R. 762)) if it were 
not for the fact that there has been a waiver by the defendant in not 
raising that objection at the hearing : see Reg. v. Richmond, Surrey 
Justices ( (1860) 8 Cox C.C. 314). 

Mr. Lundon, for the defendant, raises a defence on the merits that 
the defendant did not rescue or attempt to rescue the animal concerned, 
but that the informant voluntarily handed it to him on his promise to 
pay the fees the next day. There appears to be some basis for this 
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contention on the evidence, but I do not propose to consider that aspect 
of the ease, because the technical defences also raised by Mr. Lundon 
appear to me to dispose of the matter. He contended that the impound- 
ing was illegal because the pound did not comply with the conditions 
precedent to its notification as a public pound, prescribed by s. 30 of 
the Impounding Act, 1908, in that it did not provide sufficient means 
of shelter for the animals impounded therein. He also contended that 
the poundkeeper did not keep a copy of the Act, as required by s. 33, 
and that a scale of fees was not posted upon the gate or some other 
conspicuous part of the pound in manner prescribed by s. 34 of the Act, 
and that the failure to comply with these statutory requirements made the 
impounding illegal, and, therefore, there could be no rescue. He quoted 
no authority for this proposition, and said he could find none, but that 
it was a principle of law that statutes permitting interference with pro- 
perty must be complied with in order to prevent such interference being 
unla wful. The Australian case of Shire of Ayr v. Parravicini , Ex parte 
P arravicini ((1931) 25 Q.J.P.R. 122 ; 19 Australian Digest , 576), appears 
to be an authority that, if the statutory requirements of the Impounding 
Act are not complied with, the impounding is unlawful, and upon that 
ground the Court quashed a conviction for rescuing animals otherwise 


in the present case, the evidence show's that, when the pound was 
first appointed by the Leamington Town Board, it probably did comply 
with s. 30, but that since then half of it has been used for storing Town 
Board machinery and stores and that the remaining half available as a 
pound does not provide for shelter for stock nor provide means for 
segregating infected cattle. The notice board is not affixed to the pound 
and does not set out all fees chargeable, does not show/ the name of the 
poundkeeper, and is not painted in the prescribed manner. On account 
of all these omissions and the failure of the poundkeeper to keep a copy 
of the. Act (the extract pasted on the back of the pound-book is not a 
compliance with the section), I hold that the impounding was illegal, 
and that there w r as no rescue. 

Also, while the poundkeeper and the defendant had a heated argu- 
ment, I do not think the evidence established a rescue. In evidence, 
the poundkeeper said : “ He said he would pay if I let it out. I let it 
out, and he refused to pay.” The defendant denied that he re- 
fused to pay, but said that the arrangement was that the poundkeeper 
was to collect the fees in the morning. 

For the foregoing reasons, the information will be dismissed. 

Information dismissed. 

Lewis and Baltimore (Cambridge). 

D. J. Lundon (Cambridge). 


Solicitors for the informant 
Solicitor for the defendant : 
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TAYLOR v. ■ STUART. 

1947. November 28, December 17, before Mr. A. E. Bobbie, S.M at 
Balclutha. 9 



By-law — Cartage of Timber over County Roads— By-law made by Virtue 
W °f Bower conferred by Repealed Statute — By daw thereby Abrogated— 

Transport Law Amendment Act , 1939, s. 12 (5). 

Tiie relevant portion of a by-law made by a County was as 
follows : 

Every person desirous of carting timber in loads amounting 
“ to heavy traffic over any of the roads under the control of the 
“ Council shall before commencing to carry on such traffic notify 
^ the Council of such desire and shall apply for the Council’s 
‘‘estimate of the damage which such traffic will do to the said 

road or roads and of the cost estimated by the Council of reins tat - 
“ ing the same. 

Ck No person shall cart or cause or procure to be carted any 
“ timber hereinbefore defined in loads amounting to heavy 
“ traffic as defined by the Public Works Act, 1928, in or upon 
“ any vehicle truck wagon or cart over or upon any of the roads 
“ within the County of Clutha and under the control" of the Council 
“ unless and until the cost as estimated by the Council of reinstating 
“ road or roads is previously paid to the Council by the per- 

“ desiring so to cart timber over or upon any such road or 

“roads.” b 

This by-law was made by virtue of the power contained in s. 174 
of the Public Works Act, 1928, which was repealed by s. 12 (5) of 
the Transport Law Amendment Act, 1939, which makes provision as 
to extraordinary traffic upon County roads and as to the damage there- 
by caused, but does not empower local authorities to make by-laws, 
appertaining thereto. 

Upon a prosecution by the County for a breach of the by-law. 


Held, That, as the by-law was made by virtue of the power vested 
in the County under s. 174 of the Public Works Act, 1928, and as that 
section had been repealed, the by-law was abrogated. 

The information was dismissed with costs to the defendant. 

INFORMATION charging the defendant with a breach of a by-law of the 
Clutha County Council dealing with the cartage of timber over the County 
roads. The relevant portions of the by-law in question were as follows : 

“Every person desirous of carting timber in loads amounting to 
“ heavy traffic over any of the roads under the control of the Council 
“ shall before commencing to carry on such traffic notify the Council of 
“ such desire and shall apply for the Council’s estimate of the damage 
“ which such traffic will do to the said road or roads and of the cost 
‘ £ estimated by the Council of reinstating the same . 
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' f (5) No person shall cart; or cause or procure tobe carted any timber 
“ hereinbefore defined in loads amounting to heavy traffic as defined 
“ by the Public Works Act, 1928, in or upon any vehicle truck wagon. or- 
“ cart over or upon any of the roads within the Comity of Clutha. and’ 
“ lln der the control of the Council unless and until the cost as estimated 
“ by the Council of reinstating any road or roads is previously paid to 
£ ‘ the Council by the person desiring so to cart timber over or upon any 
“ such road or roads.” 


The defendant was charged for that he : 

u on the 24th September 1947 atWaiwera South did cart or cause 
“or procure to, be carted timber in loads amounting to heavy 
“ traffic as defined by the Public Works Act, 1928, in or upon a vehicle 
“ tru °fc wagon or cart over or upon a road within the County of Clutha 
“ and under the control of such County without first having the cost 
“ of reinstating such road estimated by the Clutha County Council and 
“ paying the amount of such estimate to such County. ’ 5 


J. A. C . Mackenzie, for the informant. 
Walter, for the defendant. 


Cur, adv, vult. 


Dobbiis, S.M. It is admitted by the defendant that the by-law was 
duly made, but it is submitted it has now been repealed or abrogated. 
1ms particular by-law purports to be made by the Council “ in pursuance 
ff ld ™ °* tile powers conferred upon it by the Counties Act, 1920, 

the Public Works Act, 1928, and in pursuance of all and every other 
power in that behalf it enabling.” Section 108 of the Counties Act, 1920 
gives the. Council power “ to make by-laws for any of the purposes for 
„ which the^Coune 11 is empowered to make by-laws under this or any 
other Act, and s. 109 provides for the manner of making such by-law 
and sets out m a schedule the purposes for which by-laws can be made 
under the. Counties Act. None of such purposes applies to the by-law 
in issue. It is clear, therefore, that the purpose for which the. Council 
b empowered to make the by-law must arise under some other Act.” 
Ine, by-law * itself quotes the Public Works Act, 1928. Section 174 of 
that Act provides that : 


« Where the local, authority is of opinion that the carriage of any 
et P artic , r or the conduct of any particular kind of traffic has 

« , caus , ed °f Wl11 cause serious injury to a road under its control, the 
„ loc f a ^onty may make a by-law, forbidding such carriage or traffic 
Cl un j SS costl > as estimated by the local authority, of reinstating the 
road is, previously paid to it. 6 


Provided that, the provisions of subsection five of section one. 
hundred and fifty-five hereof shall apply to every such by-law,” 


■a ^ rst point to observed is that the by-law in dispute uses almost 

identical language to that of this section. The by-law uses the words, 
„ unless and un ^ L f he oost as estimated by the Council of reinstating 
any read er roads is previously paid to the Council,” and the section uses 
the. words unless -the cost, as estimated by the- local authority, of rein- 
stating the road is previously paid to it.’ ’ Secondly, the by-law applies 


* « 


* « 
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<c to the carting of timber in loads amounting to heavy traffic 5 ’ only, 
whereas s. 174 is general, and applies to the carriage of any particular 
weight, or the conduct of any particular kind of traffic causing serious- 
injury to a road. The fact that the by-law only deals with portion of the 
traffic covered by the section is not fatal to it : Flett v. Bremner ((.1910) 
12 G.L.lt. 445). From these facts, 1 think it is clear that the by-law 
was made by virtue of the power contained in s. 174 of the Public Works 
Act, 1928. This is important, because s. 174 was repealed by s. 12 (5) of 
the Transport Law Amendment Act, 1939. That section makes provision 
as to extraordinary traffic upon county roads and damage caused thereby, 
but it does not empower local authorities to make by-laws appertaining 
thereto. 

Mr. Walter contends that the repeal of s. 174 of the Public Works Act, 
1928, abrogated the by-law in question. 

Mr. Mackenzie contends because s. 175 of the Public Works Act, 1928, 
was not repealed by s. 12 of the Transport Law Amendment Act, 1939, 
the Legislature thereby indicated that it did not intend that any by- 
laws made in pursuance of s. 174 should be abrogated by its repeal. 
Section 175 is a penal section, and provides that ; 

“ Every person who commits a breach of any such by-law is 

“ liable to a fine not exceeding twenty pounds.” 

1 think the reason for not repealing s. 175 along with s. 174 is that it 
was necessary to retain the penal section in the event of there being 
prosecutions under the by-law then pending. A prosecution com- 
menced could be completed : s. 20 of the Acts Interpretation Act, 1924. 

The law is clear that, when a by-law is made under an Act of Parlia- 
ment, the repeal of the Act abrogates the by-law unless the by-law is 
preserved by some provision in the repealing Act : see 8 Halsbury's 
Laws of England , 2nd Ed. 45, para. 78. In Watson v. Winch ([1916] 

1 K.B. 688), Sankey , J., said : 61 When a statute is repealed any by-law 
“ made thereunder ceases to be operative unless there is a saving clause 
i£ in the new statute preserving the old by-law. There appear to be 
“ two reasons for this: First, because otherwise there might be' two 
“ inconsistent codes relating to the same matter . . . Secondly, 

C£ because the usual practice is to insert in the later statute a section 
“ expressly preserving made by-laws if it is intended that they shall 
44 remain' in force ” {ibid., 691). 

Mr. Mackenzie further contends that the by-law in question was made 
under s. 155 of the Public Works Act, 1928. Subsection 5 1 of that section 
defines “heavy traffic,” and subs. 2 empowers a local authority, to 
make by-laws concerning such heavy traffic. The clauses of that 
subsection dealing with damage to roads caused by heavy traffic there- 
upon are paras, (d), (e), and (/). Paragraph (d) empowers 5 the local 
authority to make by-laws regulating heavy traffic generally, pkta:‘ (e) 
empowers the local authority to make by-laws for the giving and taking 
security by or from any person that no special damage will accrue to 
any road by reason of heavy traffic thereon, and para, (f) empower^ 
the local authority to make by-laws providing for the annual or other? 
payment of any reasonable sum by any person concerned in any heavy 
traffic by way of compensation for any damage likely to occur to any. 1 
road therefrom. The by-law in question could hardly be made under ' 
the power given by para, (d) for the regulation of traffic, nor la thr pay- 
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ment of an estimated amount the giving of security under para, (e), nor 
is the payment of an annual amount by way of compensation for likely 
damage under para. (/) the same thing as the payment of an estimated 
amount for actual damage to be done. It is extremely doubtful if the 
power under s. 155 is wide enough to empower the Council to make the 
by-law in question. It does not provide any penalty, whereas s. 155 
fixes a fine not exceeding £5 for breach of any by-law made thereunder : 
para. (?i) of subs. 2 of s. 155. For a breach of a by-law made by virtue of 
the power under s. 174 the penalty, if not provided by the by-law, would be 
a fine not exceeding £20 : s. 175. 

In Mahbott v. Otiranui Timber Co., Ltcl. ( (1928) 23 M.O.R. 99) and 
Evans v. Sole ( (1936) 32 M.C.R. 7) the prosecutions were under a by- 
law made in pursuance of s. 174, but such prosecutions were heard before 
the repeal of s. 174 in 1939. In Waitotara County Council v. Fordell 
Timber and Case Co., Ltd. ( (1943) 38 M.C.R. 71), the prosecution was 
under a by-law made in pursuance of the power under s. 155, and the 
decision therein is, consequently, not applicable to the present case. 

I think it is perfectly clear that the by-law in dispute was made by 
virtue of the power vested in the local authority under s. 174, and, that 
section having been repealed, the by-law is abrogated. 

The information must, therefore, be dismissed with costs £3 3s. to 
the defendant. 

Information dismissed. 

Solicitors for the informant : Steioart and Mackenzie (Ralclutha). 

Solicitor for the defendant : J. T. Walter (Balelutha). 


[in the supreme court.] 

HOPPER v. C4EAR MEAT COMPANY, LIMITED. 

Supreme Court. 1947. November 26. 1948. Febr uar y 9. 

Gresson, J, 

Factories Acts— Offences— -Workers employed on Day of Election of Licensing Com - 
mittee—Such Workers not paid Time and a half after 1 p.m. on that Day—Nc 
Eight to Additional Pay — “ Any half -holiday ” — Factories Act , 1921-22 , s. 35- 
Factories Amendment Act , 1936, s. 14 (4) — Factories Act , 1946, ss. 26, 28 128- 
Statutes Amendment Act, 1946, s. 26— Licensing Act , 1908, ss. 39, 46. 
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The facts as set out in the case on appeal were as follows : — 

The Inspector of Factories has laid two informations against the defendant 
company alleging that til© company, being the occupier of a factory within the 
meaning, of the . Factories Act, , employed two .workers, Taylor . and Smith, on the 'day 
on which the election of a Licensing Committee for the Lower Hutt Licensing District 
took place, and failed to pay the w orkers time and a half after X p.m. on that day. 
The prosecutions raise an interesting question as • to the construction of -certain 
statutory provisions in the Factories Act' ' and- the Licensing Act which have not 
previously been the subject of any decision. • No heavy penalties are pressed for 
but, . if the contention of the Department is ..correct,.; the company will be involved.'.' 
in the payment of upwards of £150 to its workers for the day in question. 

March 11 this year was appointed as the day for the election of a Licensing 
Committee for the Lower Hutt Licensing area, in which area the defendant company’s 
factory is situated. Out of 14,185 electors on the roll entitled to vote at the elec- 
tion, only 239 went to the poll. On that day some 400 employees of the defendant 
company worked a normal day in the company’s works. It is not suggested that 
all these workers were entitled to vote at the election. No doubt a considerable 
number of them reside outside the electoral area and have no voting qualification 
in the Hutt Licensing District. No request was made by any of the workers in 
the factory, or on their behalf * for a half-holiday, or for time off for those entitled 
to vote to go and do so. No approach was made to the company by anyone 
representing the Workers’ Union, nor by the Labour Department, warning the 
company that it had any obligation to allow a half-holiday under the Licensing Act. 
Some months after the election day, the company was first informed by the District 
Officer in Charge of the Labour Department that the Department took the view 
that, in respect of hours after 1 p.m. on March 11, 1947, the company was bound 
to pay all male employees actually employed at the rate of time and a half for the 
hours worked. The company takes an opposite view of this matter. 

Grieve , for the appellant. 

8. G. Stephenson, for the respondent. 

Cur. adv. vult . 

G resson, J. The enactments relating to factories were consolidated 
by the Factories Act, 1946, which, however (except for some sections 
not relevant to the question herein), did not come into force until April 1, 
1947, so this matter falls to be decided under the Factories Act, 1921-22, 
which, as originally enacted, provided : — 

35. Except as hereinafter provided, the occupier of a factory shall allow to 
every boy under eighteen years of age and every woman employed in the factory 
the following holidays, that is to say — 

(a) A whole holiday on every Christmas Day, New Year’s Day, Good Friday, 
Easter Monday, Labour Day, and birthday of the reigning Sovereign ; 
provided that when Christmas Day and New Year’s Day fall on a Sunday, 
then the holiday shall be allowed on the next succeeding Monday ; and 

". . also 

(b) A half-holiday on every Saturday from the hour of one of the clock in the 
afternoon. 

Section 36 made provision for a poll of the electors as to whether 
the weekly half-holiday should be on the same day as the day appointed 
as the statutory closing-day for shops in the district under the Shops 
50 and Offices Act, 1908, and s. 37 contained special provisions relating to 
newspapers. Section 38 dealt with the question of wages payable for 
holidays as follows : 

(1) Wages for each whole or half holiday shall, in the case of each boy under 
eighteen years of age or woman, be at the same rate as for ordinary working-days, 

,55 and shall be paid at the first regular pay-day thereafter. 

(2) This section, so far as it relates to the holidays . . . mentioned in 

section thirty-five hereof, applies to every boy under eighteen years and woman 
who is paid by time wages, whatever the time, and has been employed in the factory 
for at least twenty days during the four weeks next preceding the whole holiday, 
or for at least four days during the week ending on the day on which the half- 
holiday occurs. 

(3) This section, so far as it relates to any other holiday or half-holiday, applies 
to every boy under eighteen years of ago and woman under twenty- one years of 
age and apprentice who is paid by time wages, whatever the time, and has been 
employed in the factory for the periods mentioned in the last preceding subsection'. 
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Hie factories Amendment Act, 1936, (by s. 13 thereof), amended the 
above s. 85 by omitting the words ee every boy under eighteen years of 
* an( i every woman ” and substituting the words “ every person, 5 J thus 
making it of genera! application, and as well added Anzac Bay and Labour 
Bay to the list of whole holidays. At the same time the above s. 38 was ■ 
completely repealed and in substitution there was enacted (by s. 14) the 
following provision : 

(*) Wages for each whole holiday allowed to any person as provided in section 
iVe of thp principal Act, as amended by the last preceding section, shall be 
afc the same rate as for ordinary working-days, and shall be paid at the first regular li 
pay-day thereafter. 

(2) Payment of wages for the said holidays shall be made to all persons who 
have been employed in the factory- 1 ' 

(а) In the case of Christmas Day, Boxing Day, New Year’s Day, Good Friday 

or Easter Monday, at any time during the fortnight ending on the U 
pay on which the holiday occurs : 

(б) In the case of any other whole holiday, for at least four days during the week 

ending on the day on which the holiday occurs. 

any person, to whom paragraph (a) of the last preceding subsection 
wm ^ f em , P !° yed more than oae P©raon during the fortnight ending on or 
f efer / ed *° *? that P ara graph, he sha11 be entitled to receive payment 
for that holiday from such one or more of those employers, and if more than one in 
such proportions, as the Inspector determines. moie man one in 

„A,JtL E 7 e il. ~ person who is actually employed on any whole holiday shall, in 
addition to the payment to which he is entitled under the foregoing provisions Of; 
of this section be paid therefor at not less than double the ordinary rate and 25 

IS r pl °y ed on 1 an y ^holiday 5hall. be paid therefor at no t less 
than one-hajf as much again as the ordinary rate : 

that where the ordinary rate is by time, and. not by piecework, the 
t^? b!e i T d n r u hlS ?9 b section .shall not be less than one shilling and sixpence On 
anliour, and shall be paid at the first regular pay-day thereafter : 

or a - alSO i -hif 1 b T here a 5 y worker em pl°yed in or about a dairy factory 

or a crearnery m which not more than two workers are regularly employed is actually 

A Sf d ° n ? f *£? v i hole holidays specified in section thirty-five of the principal 
^ «i^wf >end ® d il y i?® ^.Preeedmg .section) he may, in lieu of paymendherefor ec 
aeeordanee with this subsection, be allowed two whole holidays at such time 35 

mSy det fF“ me > being not later in any case than one month 
attor the clpse of the season in which the whole holiday occurred. 

j (5) .This section is in substitution for section thirty-eight of the principal Act 

, and , that section is hereby accordingly repealed. pimcipai Act, 

i 09 ? n oo he consoli f a * in g f ct of 1946, ss. 35 and 38 of the Factories Act, 
as amended m 1936, are now represented by ss. 26 and 28, which 
ast section in subs. 5 thereof repeats the provision that every person 
actually employed on any of ‘ the said whole holidays ” (the word “said ” 
is introduced) shall be paid therefor at not less than double the ordinary 45 
rate, and repeats also the provision which has given rise to this case— 
St every person actually employed “on any half-holiday ” 
shall be paid therefor at not less than one-half as much again as the 

af^Scensinir r ^ 1 ® wh ® ther the day on which the election 

^ 1 * 0 — Committee for the Lower Hutfc Licensing District took 50 

“ 1 fnKd >> a half ' hoMa J within the meaning of the words “any half- 
lctfS * Con t a ? ie t originally in s. 14 (4) of the Amendment Act, 

1936, and now .contained in s. 28 (5) of the Factories Aot, 1946. 

» Department, it was contended that the words “any half- 
. fi-te so clear and pnamhiguous that the half-holiday for which s* 

words .of tliaifc Act jcetliBd upon 

doemad^Z Hce “ f ? ing Pplhis taken in any district shall be and be 

# bf # iS#4P holiday after ,PJi<h% yathw each district, .and such half- 
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holiday shall be deemed to be a holiday within the meaning of the several statutes | 

for the time being in force referring to public holidays. I 

The provisions of section thirty-nine hereof shall extend and apply to the day 
on whieh the election of the Licensing Committee takes place. 1 % | 

5 The statutory definition of “ holiday 55 contained in the Acts Interpretation j 

Act, 1924, that “ holiday 55 includes “ any day declared by any Act to be a 
“ public holiday,’ 1 was also relied upon. ' * ! 

For the respondent, it was contended that the statutory definition ! 

of “ holiday 55 was subject to the qualification “ if not inconsistent with j: 

10 u the context . . . and unless there are words to exclude or restrict j 

<£ such meaning/ 5 and/further, that to interpret “any half-holiday ” in the j 

way the Department sought to have it interpreted would produce anoma- j 

lies amounting to absurdities, and in some cases to injustice. 1 

The effect of s. 35 of the Factories Act, 1921-22, as amended by the l 

15 Amendment Act, 1936, is that there shall be “ allowed ” to every person 
employed in the factory — 

(a) A whole holiday on certain named days. 

(h) A half-holiday on every Saturday, unless, pursuant to subsequent 
provisions, another day of the week should be selected. 

20 The question of payment was not dealt with by the Legislature until 
the Amendment Act, 1936, which in s. 14 provides for payment of wages 
at the ordinary rate for each such whole holiday, and, in addition, payment 
to every person “ actually employed oil arty whole holiday 55 at not less 
than double the ordinary rate, and to every person “ employed oil any 
25 “ half-holiday 55 at not less than half as much again as the ordinary 
■rate. ' '' ' 'r// ///V 

It may be noted in passing — and further reference wall be made to 
the fact — that, whereas the opening words of Subs. 1 of s. 38 were “ Wages 
“for each whole or half holiday/ 5 subs. 1 of s. 14, by which it was 
30 repealed and a new section substituted, drops the allusion to half- 
holidays and states merely “ Wages for each whole holiday. 5 5 

The provision for payment for whole holidays is expressly limited to 
the particular whole holidays on the named days. Section 13 of the 
Factories Amendment Act, 1936, amended s. 35 of the Factories Act, 

35 1921-22, and substituted a new para, (a)., which specified certain days. 

Section 14 (1) directed payment of wages : 

for each whole holiday allowed . . . as provided in sertion thirty-five . . . 

as amended . . . at the same rate as for ordinary working-days. j 

Section 14(2) relates to the length of time persons must have been employed 
40 to qualify for “ payment of wages for the said holidays /’ and s. 14 (3) 
deals with a person employed during the fortnight preceding “ that 
'* ‘ holiday 5 5 by one or more employers. So far, all that had been provided 
in the way of payment was that persons employed in the factory on whole 
holidays should receive “ payment of wages 55 — i.e., ordinary pay. All 
45 persons employed in the factory within certain limits of time before the 
holiday were given that. Then s. 14 (4) provided that every person 
actually employed on any whole holiday should, in addition to the payment 
to which he was entitled under the foregoing provisions — i.e., ordinary 
pay — be paid at not less than double the ordinary rate ; and provided, 

50 further, that every person employed on any half-holiday should be paid 
therefor at not less than one-half as much again as the ordinary rate. 

That the additional pay for £ £ any whole holiday 5 5 is limited to the specified 
whole holiday is, in my opinion, clear. If, for instance, the Legislature 
should have declared the day on which the licensing poll was to be t&feen a 
4)g public whole holiday, it would not have been *“ a whole holiday 55 mthim 
the meaning of s. 14 of the Factories Amendment Act, 1936. It is an 
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inviting interpretation that the term “ any half-holiday ” should in 
consonance be similarly limited — ?.e., as referring to the weekly half- 
holiday, whether taken on Saturday or on any other day. But there are 
considerable difficulties in the way of so holding. Though s. 35 of the 
Factories Act, 1921-22, recognized only two types of holidays and half- 5 
holidays — namely, (a) whole holidays on the days specified, and (h) 
the weekly half-holiday (either on Saturday or on some other day), s. 38 
of that Act was wider, recognizing not only these two ty pes (“ the holidays 
“ and half-holidays mentioned in section thirty-five ”), but also “ any 
“ other holiday or half-holiday.” The Amendment Act, 1936, besides 10 
removing the limitation to boys and women and adding certain other 
named days as holidays to be allowed (s. 13), provided payment of wages 
“ for each whole holiday ” allowed to any person as provided in s. 35 of 
the principal Act at the ordinary rate, and, subject to certain qualifica- 
tions, additional payment at not less than doable the ordinary rate for 15 
4 4 every person . . . actually employed on any whole holiday ” ; 

it then provided further that “ every person . . . employed on any 

<c half-holiday ” should be paid at not less than one -half as much again as 
the ordinary rate. There is a final declaration that the section is “ in 
4 ‘ substitution for section thirty- eight of the principal Act,” and that 20 
section was accordingly repealed. 

In 1938, by the Statutes Amendment Act, 1938, s. 17, subs. 2 of s. 14 
of the Amendment Act, 1936, was expressed more simply : 

(2) Payment of wages for the said holidays shall be made to all persons who 
have been employed in the factory at any time during the fortnight ending on the 25 
day on which the holiday occurs. 

And subs. 3 was re-enacted in a slightly different form : 

(3) Where any person has been employed in a factory by more than one person 
during the fortnight ending on the day on which any of those holidays occurs he 
shall be entitled to receive payment for the holiday from such one or more of those gQ 
employers, and if more than one in such proportions as the Inspector determines. 

The words “said holidays” and “those holidays” exclude half-holi- 
days. 

Later that year, it was decided in A. and T, Burt , Ltd. v. Blair( 1) 
■that, when any one of the holidays specified in s, 35 of the Factories Act, 35 
1921-22, as amended bv the Amendment Act, 1936, fell on a non-working 
day, a holiday could not be “allowed,” and that, therefore, persons 
employed in the factory were not entitled to wages for that day. 

In 1941, by s. 25 of the Statutes Amendment Act, 1941, s. 14 (2) of the 
Factories Amendment Act, 1936, in the form in which it had been recast by 40 
s. 17 of the Statutes Amendment Act, 1938, set out above, was repealed, 
and for it was substituted : 

Where any person has been employed in a factory by any employer at any 
time during the fortnight ending on the day on which any of the whole holidays 
referred to in paragraph (a) of section thirty-five of the principal Act as set out 45 
in the last preceding section occurs, he shall be entitled, subject to the next succeed- 
ing subsection, to receive payment for the holiday from that employer. 

Again, the enactment is limited to the whole holidays. 

Then, in 1946, came a consolidating statute — the Factories Act, 
1946 : — which, in s. 28, reproduced s.15 of the Factories Amendment Act, 50 
1936, with the incorporation of the amendments of 1938 and 1941. 
Though the terms of the section are substantially the same, there are 
changes of language which emphasize the limited meaning to be given to 
the words “ any whole holiday,” but which do not elucidate the indefinite 
phrase “ any half-holiday.” Subsection 5 of s. 28 substituted for “ any 55 

(1) [1938] N.Z.L.B. 968. 
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“ whole holiday ” the -words “ any of the said -whole holidays,” but left 
the words ‘‘any half-holiday ’’ without modification of any sort,, not- 
withstanding that the word “ actually ” was interpolated before <c em- 
“ ployed ” to conform to the words “ actually employed ” earlier used in 
reference to. the whole holidays. It is a reasonable 'inference' that such, 
wide language continued in relation to the half-holiday, and in striking 
contrast, to the express limitation always attaching to the whole holidays, 
is deliberate. But that is not all. When the Factories Amendment 1 

Act, 1936, repealed s. 38 of the Factories Act, 1921-22, and substituted J 

s. 14 of the Amendment Act, 1936, the provision of payment at ordinary I 

rates for half- holidays (which was at that time limited to boys and women) | 

was omitted. Whereas the earlier Act had provided for payment “ for I 

“ each, whole or half holiday ... at the same rate as for ordinary 1 

“ working-days,’ 5 the Amendment Act, 1936, and the subsequent amend- I 

ments have nothing to say about payment for half-holidays except in 1 

the one subs. 5 which in these proceedings has to be interpreted. It is 1 

difficult to understand why no provision is made for half-holidays, and j 

subs. 4 of s. 14 of the Amendment Act, 1936, considered against this j 

background, is difficult to construe. The earlier part is plain : 

Every person who is actually employed on any whole holiday shall, in addition j 

to the payment to which he is entitled under the foregoing provisions of this section, » I 

be paid therefor at not less than double the ordinary rate. 

But what follows is obscure : 

and every person who is employed on any half-holiday shall be paid therefor at 
not less than one-half as much again as the ordinary rate. 

Is this latter payment an “ additional ” payment, as is stated in regard 
to the whole holidays, and, if so, additional to what? Or is there to be 
quite different treatment for workers on half-holidays? .Finally — the 
crucial question in the case — to what is the Legislature referring when it 
says “ any half -holiday ” ? 



It is permissible to turn to the subsequent consolidating Act, 1946, 
in search of some light upon the question. Though normally subsequent 
legislation is not very relevant in the construction of a statute, in the 
circumstances of this case, and having regard to the subject-matter, 
35 it is proper to look to the consolidating Act, 1946, as furnishing a legis- 
lative interpretation of the earlier Acts : Clmlce v. Powcll( 2) and Smith 
v. Lindo{ 3). Sections 19 to 36, inclusive, of the consolidating Act, 1946, 
deal comprehensively with the topic “ Working-hours, Holidays, and 
“ Wages.” Some of the provisions are that : No woman or boy shall 
40 be employed during night hours as stated, nor on Sundays nor “ on any 
“holiday or half-holiday.” No boy or girl shall be employed, even 
under extended working-hours, “ on any holiday, half-holiday, or Sun- 
“ day.” Section 26 (a) names the whole holidays to be allowed and 
(b) directs “ a half-holiday on every Saturday,” with a further subsection 
45 that it shall be lawful to employ any male worker “ on any whole holiday 
or half-holiday aforesaid.” Section 27 provides for a poll as to the 
weekly half -holiday, and then follows s. 28, substantially reproducing 
(in subs. 5) subs. 4 of the Amendment Act, 1936, the construction of which 
is obscure. Section 29 deals with the wages to be paid for Sunday work. 
50 Section 30 contains special provisions in respect of dairy factories. Section 
31 authorizes modification of the three preceding sections by Order in 
Council. Section 32 relates to newspapers, and permits any person 

(2) (1833) 4 B. & Ad. 848 ; 110 E.R. (3) (1858) 4 C.B. N.S. 395 ; 140 E.R, 
674.' ' 1138; aff. on app. (1858) 5 C.B, 

' ' , ' ■ N.S. 587; 141 3B.R 237/ . 
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to be employed in the printing, publishing, or delivery of a newspaper 
“ on the half-holiday/’ Section 33 makes it lawful in a milk-preserving 
factory to employ women during certain portions of the year <e on any 
<£ whole holiday or half-holiday.” The section provides : If so employed 
on any whole holiday,”, she shall within twenty-eight days thereafter .be 5 
allowed a whole holiday on a working-day in lieu thereof ; if so employed 
“ on any half-holiday,” she shall within six days be allowed a half-holiday 
on some working-day . Finally, in subs . 4 : 

Any woman employed as aforesaid on any whole holiday, or on any half-holiday, 
shall he paid therefor, at not less than half as much again as the ordinary rate. 10, 

Finally, ss. 34, 35, and 36 all deal with ££ Payment of Wages,” but nowhere 
therein is there any allusion either to whole holidays or to half-holidays. 

It appears, therefore, that, reviewing the legislation as a whole, there 
was at one time reference to whole holidays on named days, the weekly 
half-holiday, and ££ any other holiday or half-holiday ” (Factories Act, 15 
1921-22, s. 38) ; that, upon the repeal of this section, the subsequent 
legislation referred only to the two former types, was very -precise in regard 
to £ £ the said whole holidays, 5 ’ and enacted a good deal in regard to these 
separately. There are no specific references to a half-holiday except in 
the vague phrase “ any half-holiday ” in the subsection under considera- 2& 
tion, the more definite phrases, u the weekly half-holiday ” and ec thehalf- 
££ holiday under this Act,” in the section relating to a poll to determine 
on which day of the week it shall be held, the equally definite phrase 
“ the half -holiday * ? in the section relating to newspapers, and the coupling 
together of ££ any whole holiday or half-holiday ” without any distinctions 25 
in subs. 2 of s. 26 of the consolidating Act, 1946 (permitting work thereon), 
and in s. 33 of that Act (in relation to employment of women in milk- 
preserving factories). 

Reference may also be made to the Industrial Conciliation and Arbit- 
ration Amendment Act, 1936, passed on the same day as the Factories FD 
Amendment Act, 1936, which directed that, wherever it was practicable, 
awards should fix working-hours at not more than forty hours a week, and 
that : 

the Court shall endeavour to fix the daily working-hours so that no part of the work- 
ing period falls on a Saturday. 35 

It follows that the intention of the Legislature was that, so far as practic- 
able, Saturday should be, not a half-holiday, but a non-working day. 

From this exhaustive examination of legislation which may be said 
to be related to the question herein, nothing emerges to warrant inter- 
preting any half-holiday ” as u the half-holiday ” decreed by s. 35 of 40 
the Factories Aet, 1921-22, except that the vague expression £C any half- 
££ holiday ” may have boen thought appropriate rather than a more 
.‘Specific reference, because work on Saturday, which was the normal 
half-holiday, was soon, so far as possible, to be eliminated, and there 
would not be many cases where there was a weekly half-holiday. This 45 
speculation — for it can be little more — would be unsafe ground upon 
which to base an interpretation of the section, but, in a desperate search 
.for some guidance upon legislation perplexing in its obscurity, it is justi- 
fiable to consider the provisions of the Electoral Act, 1927, in relation to 
factory employees and voting. That Act in s. 128 provided that 50 
c£ every day on which any election takes place shall be and be deemed to 
be a public holiday after midday,” but provided as well that, for the 
purpose of the Shops and Offices Act, 1921-22, when the polling-day was 
feed for a day other than the weekly half-holiday, it should not be 
necessary to keep the ordinary weekly half-holiday if expressly provided ; 55 
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also, that it should not he necessary for any factory to close during any work - 
ing -hours on the polling-day, but that the occupier of the factory should 
afford to each of his employees a reasonable opportunity of recording his 
vote without any deduction of wages, provided the time so occupied did not 
5 exceed one working-hour. By the Statutes. Amendment Act, 1948, 
fresh subsections were enacted, to the effect - generally that all factories, 
shops, offices, and business premises in which any workers were employed 
should be closed not later than two o’clock in the afternoon without any 
deduction of wages, but it was the former provision that was in force 
10 when the Factories Amendment Act, 1936, was passed, and it may he 
invoked as “ a contemporaneous exposition of the Legislature itself/ 5 

It is difficult to believe that the Legislature, when in 1936 it enacted 
that “ every person who is employed on any half-holiday shall be paid 
“ therefor at not less than one-half as much again as the ordinary rate, 5 ’ 
15 meant this to apply to the half-holiday declared by the Licensing Act, 
in view of the fact that legislation then current expressly provided that 
factories need not close even on the day of the General Election, but 
should merely allow their employees time off to vote. The provisions 
were, of course, in respect of the election of members of the House of 
20 Representatives, whereas the section of the Licensing Act invoked by 
the Department in this case relates to the licensing poll, and to the 
election of the Licensing Committee, but the qualification of electors is the 
same in each case ; and the General Election is unquestionably the more 
important. 

25 To give to the words “ any half-holiday ” their primary and literal 
meaning produces an effect inconsistent with other provisions of the 
Legislature, and bordering on the absurd. I think the phrase is not to 
be construed as if the section stood alone, but must he “ restrained with 
“ the fitness of the matter.” Whatever the term “ any half-holiday ” 
30 in subs. 4 of s. 14 of the Factories Amendment Act, 1936, may mean, 
I am of opinion that it does not include the halfdioliday decreed by 
the Licensing Act, 1908, ss. 39 and 46. Having regard to the fact that the 
language is general, doubtful, and obscure, I ana warranted in adopting 
an interpretation to avoid repugnance, absurdity, or injustice, and I 
35 hold, accordingly, that there was not an obligation to pay the employees 
who worked on that day half as much again as the ordinary rate, and that 
the learned Magistrate was right in refusing to convict. 

The appeal is dismissed accordingly, with costs £10 10s. to respon- 
dent. 

Appeal dismissed . 

Solicitor for the appellant : Labour Department Solicitor (Welling- 
ton). 

Solicitors for the respondent : Stephenson and Any on (Wellington). 
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[IN THE, MAGISTRATES’ COURT.] 

HAZLEDON v. BARRINGTON ; SAME v. BIRCHPIELB 
SAME v. McARA. 


1948. February 5, 19, March 3, before Mr. A.';M. Goulding, S.M., at 
Wellington. 


.Municipal Corporation — By-law — Meetings — By-law providing No Meeting 
to be held in (inter alia) Any Public Reserve “except with the prior 
written authority of the Town Clerk” — Ultra Vires — Unreasonable— 
“ Regulating the use of reserves 99 ■ — “In any particular case 99 — 
Municipal Corporations Act , 1933, s. 364 (IS), 367 (b) — By-laws Act, 
1910, s . 13 . 

Clause 62 (as amended) of Part 1 of the Wellington City By-laws 
(dealing with streets and public places) made it an offence on the part 
of any one who : 

Ck (a) Organizes, holds, or conducts or attempts to hold or eon- 
4 4 duct any public meeting, gathering or demonstration or makes any 
44 public address or attempts to collect a crowd in along or upon any 
44 street, private street, public place or public reserve in the City 
44 except with the prior written authority of the Town Clerk.” 

On a prosecution charging each of three defendants with the 
offence of conducting meetings in Dixon Street Reserve, vested in the 
Wellington City Corporation, without prior written authority of the 
Town Clerk, 

Held, 1. That the by-law in question is ultra vires the City 
Corporation in that a delegation to the Town Clerk of the power to 
grant permits for public meetings, &a., on all streets, public places, 
.and reserves, is so wide and general that it ceases to be a 
delegation of something to be done 44 in any particular case 99 within 


I 
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INFORMATION by an Inspector for the Wellington City' Council 
against each of the three defendants, for conducting ■ meetings on the 
Dixon Street Reserve without the prior written authority of the Town 
Clerk* The informations against Barrington and McAra related, to the 
evenings of October 31 and November 7, 1947.,. ■ and those against Mrs* 
Birchfield related to the evening of October 31, 1947, and lunch-hour on 
Thursday, November 6, 

The facts which emerged from the evidence, so far as they related to 
the charges, were as follows. 

Dixon Street Reserve was a public reserve vested in the Wellington 
City Corporation. On the various occasions alleged, the respective 
defendants did address public meetings at the Reserve. Such meetings 
were quite orderly, and from sixty to one hundred persons were present on 
each occasion. None of the defendants had permits from the Town Clerk 
in respect of the meetings held on October 31 and November 7, but 
Mrs. Birchfield claimed that she had a permit for Thursday, 
November 6. 

Mr. Barrington was president of a body called the Christian Pacifist 
Society. In February, 1947, he made application to the City Director of 
Parks and Reserves for permission for his society to hold open-air meetings 
on Friday evenings, either at (a) Dixon Street Reserve, or (h) the comer of 
Allen Street and Courtenay Place, or (c) Swan Lane. The Director of 
Parks and Reserves replied saying the application was not approved by 
either the Reserves Committee or the By-laws Committee. No reason was 
given for the non-approval . Thereupon Mr. Barrington wrote asking why 
a permit for all three sites was refused and whether the refusal was general 
or applied only to the three sites. 

The Town Clerk replied on March 31, 1947, stating : 

“ The By-laws Committee of the Council is of opinion that these 
c< meetings should not he held on Friday evenings as the City streets 
“ are already overcrowded with pedestrians and vehicular traffic,” 

Mr. Barrington later decided to hold meetings without a permit, and 
over a period from August to December, 1947, he repeatedly addressed 
public meetings at Dixon Street Reserve on Friday evenings. There was 
no evidence that any complaints of any kind were made to the City 
authorities concerning any of those meetings. The learned Magistrate 
accepted that fact, plus Mr. Barrington's own evidence, as showing that 
the meetings were in no way disorderly or a cause of annoyance or disturb- 
ance to anyone. 

Defendants Mrs. Birchfield and Mr. McAra were members of the 
Communist Party. They also held public meetings as alleged in the 
informations at Dixon Street Reserve. Admittedly, they had no permit 
for the meetings on October 31 and November 7 (Friday evening), but 
M's. Birchfield, for the meeting on Thursday November 6 (lunch-hour), 
placed reliance upon a permit dated November 4, 1946, under the hand of 
the Director of Parks and Reserves, given to the Communist Party to the 
following effect : — 

“ Permission is hereby granted for you to use the Dixon Street 
“ Reserve on Thursdays between 12 noon and 2 p.m.” 

The learned Magistrate said that he doubted if this was a valid permit 



ENT REPOBTS [ 1947 ] 

l lie had reached on other 
oint. 


. Mrs. Birchfielci and- Mr. 
ellington City Council in 
their meetings in October 
3 in furtherance of their 
ur Party to make use of 
the evidence was not clear 


person, 


is above : ] In the past, 
essed by members of the 
i a variety of occasions. 
General Election in 1943, 
Allied Nations week and 
tely one hundred separate 


plaints whatever reached 
ting held by either Mrs. 


3e of the Inspector called 
snings'in' the vicinity of 
cter that it is impossible 
to created by any of the 
re laid. The speakers at 
rose who were interested 
on the street. If traffic 
for refusing permits for 
lay evenings, one would 
ughout the year, and the 
i r ou!d require to be much 
3 present cases. It may 
such meetings, and that 
5h meetings are allowed, 


>wn unfair discrimination 
)ixon Street Reserve, in 
to hold meetings at the 
granted to a variety of 
ty. I am not prepared, 
e is any unfair discrim- 
S established, I have no 
el the Council to grant 



' MAGISTRATES COURT, 317' 

> The substantial defence to these prosecutions is that the by-laws under 
which they are laid are invalid for a variety of reasons. 

Part 1 of the Wellington City By-laws, 1933 (dealing with streets 
and public places), Chase 62, as amended By Amendment No. 22 of 1940, 
.makes it an offence for anyone who : 

4£ Organizes, holds, or conducts or attempts to hold or conduct 
tfe any public meeting, gathering or demonstration or makes any public 
“ address or attempts to collect a crowd in along or upon any street, 
44 private street, public place or public reserve in the City except 
44 with the prior written authority of the Town Clerk.” 

Counsel for the defendant Mrs. Bkchfield (the other defendants were 
not represented by counsel) contends that the by-law is invalid for want 
of form, uncertain and indefinite in its terms, unreasonable and unequal 
in its operation, and ultra vires, For the City Council, the case of Stanley 
v. Scott ([1985] N.Z.L.R. s. 15) is relied upon as an answer to the above 
contentions. 

The powers of the Council with regard to making by daws affecting 
reserves are to be found in s. 304 (18) of the Municipal Corporations 
Act, 1933, which section gives power to make by-laws 44 regulating the 
44 use of any reserve . . . vested in the Corporation or under the con- 

44 trol of the Council.” 

Section 369 of the Municipal Corporations Act lays down the manner 
in which by-laws are to be made. It may be assumed that, in the making 
of the particular by-laws now under consideration, those provisions 
have been observed. But the objection to the bydaw is that it purports 
to leave to the Town Clerk the very important duty of issuing or giving 
written permits for the. conduct not only of public* meetings but oh other 
public gatherings or demonstrations, or of anything in the nature of a 
public address or the collection of a crowd in streets or reserves or public 
places. It appears to me that this bydaw, in so delegating that wide 
authority to the Town Clerk, transgresses the law. If it is left to the Town 
ClOrk to determine in each and every case whether permits shall or shall not 
issue, then the law becomes that of the Town Clerk and not of the Council, 
which is what a good by-law should be, subject to certain restricted 
powers of delegation : see, on this subject, Staples and Go., Ltd. vi Mayor, 
d?c., of Wellington ((1900) 18 N;Z.L.R.857). Speaking of the by-law under 
discussion in that case, Stout, C.J., said: 44 It leaves to the* ordinary 
44 meetings of the Council the power to legislate on each particular building 
44 as the application for a building-license comes in. No one intending 
44 to build can know what the decision— what the law of the Council 
44 may be. It may vary every fortnight, or as frequently as the Council 
44 may meet. At one meeting it might prevent brick being used, and 
44 next fortnight allow brick, and so on. And there is no need of attacking 
44 the honesty of the Councillors, though this variation is seen in their 
44 procedure. It may all depend on who are present, and on the views of 
44 the Councillors. 1 do not think that a by-law that will permit such 
44 a variation in procedure can properly be called a law ” (ibid., 862, 
863). And again: 44 The by-law would allow" legislation by the City 
44 Council for individual cases, and without any safeguard such as the 
44 statute, prescribes ” ((ibid., 863). 



e< than pursuant to the authority of and in conformity with the terms of 
“ a written permit previously issued by the Council or by such Commit- ; 
c< tee, member or officer of the Council as the Council may from 
“ time to time direct, and every person who takes part in any pro- 
“ cession, meeting gathering or demonstration forbidden by this 
“ by-law shall also be guilty of an offence/’ 

Now, that by-law r is very different from the one now under consid- 
eration. It is obvious upon the reading of it that no permit can be given 
for a meeting : 

“ otherwise than pursuant to the authority of and in conformity 
“with the terms of a written permit previously issued by the Council 
“ or by such Committee, member or officer of the Council as the Council 
“ may from time to time direct.” 

In giving judgment in that case, Stanley v. Scott ([1935] N.Z.L.R. 
s. 15), Meed , J., says : c< The by-law in question does not set out definite 
“ terms and conditions upon which meetings may be held, but requires 
“ permission to be obtained before holding a meeting, and it is claimed 
“ that this fact renders the by-law Indefinite and uncertain in its 
“ terms and therefore invalid. But this point is met by s. 13 of the 
“ By-laws Act, 1910, which provides : c No by-law shall be invalid 
“ ‘ because it requires anything to be ... approved in any partic- 
“ 4 ular case by the local body making the by-law, or by any officer or 
“ ‘ servant of the local authority, or by any other person, or because the 
“ 4 by-law leaves any matter or thing to be determined . . . m 

“ 4 any particular case by the local authority ... or by any other 
“ 4 person/ This, in my opinion, authorizes the condition that permission 
44 must be obtained before a public meeting is held. Attention, however, 
44 is drawn to subs. 2 of that section, which provides that the section shall 
“ not apply to any case in which the discretion so left by the by-law 
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“ ... is so great as to be unreasonable. It is contended that the 

44 discretion left in the present ease is unreasonable. I am unable to 
44 accept that contention. It must be assumed that the City Council will 
44 act reasonably and will give due consideration to every application for 
44 permission to hold a meeting, and that permission will be granted 
44 except' in cases where the general interests of the public otherwise 
“require ” (ibid., s. 16). ■ • 

It is clear from the last passage of the quotation that the learned 
Judge took the view that the Council would itself consider applications 
for permits. The Wellington by-law makes no suggestion that the Council 
will consider any particular application. Everything under this by-law is 
left to the Town Clerk. 

Nor do 1 think that s. 13 of the By-laws Act, 1910, meets the conten- 
tion set up for the defence. 

The delegation of the by-law -making authority which may be made 
under that section was the subject of much discussion by the Full Court in 
Bremner v. Ruddenklau ([1919] N.Z.L.B. 444). Particularly discussions 
centred around the meaning of the phrase u in any particular case ” 
which occurs in subs. 1 and the question as to whether delegation authorized 
by that subsection was reasonable within subs. 2. Stout , C.J., considered 
that the section enabled a local body to enact a by-law which would be 
valid even though it delegated authority to a specified servant or officer 
of the local body to direct how some matter or thing within the by-law 
should be done or directed or ordered. He says : “ The by-law itself 

“ although it does not dictate the law to be obeyed by the citizens, but 
“ leaves their conduct to that which X [the local authority], Y [any 
“ officer or servant], or Z [any other person] may require to be performed, 
“ is not thereby invalid. This part of the section, therefore, contemplated 
“a by-law delegating legislative powers of X, Y, or Z ” {ibid., 453), 

The learned Chief Justice then went on to discuss the legislative 
powers which could be lawfully delegated 44 in any particular case ” 
(ibid., 454), and Hoshing , J., discussed the same phrase (ibid., 469, 470). 

[After citing from the judgment of Chapman, J. on the question of 
44 reasonableness 55 of the delegation within s. 13 (2) (ibid., 460, 461), 
and of Hashing, J. (ibid., 471), the learned Magistrate continued : ] 
Applying the reasoning of the learned Judges abovequoted to the by-law 
now under consideration, I have reached the conclusion : — 

(a) That a delegation of the power to grant permits for public meetings, 
&c., on all streets, public places, and reserves to the Town Clerk is so wide 
and general that it ceases to be a delegation of something to be done 
44 in any particular case within s. 13 of the By-laws Act, 1910, and be- 
comes a complete delegation to the Town Clerk of all power. 

(b) That for the same reasons it is unreasonable within subs. 2 of 
s. 13, 

That being the case, I think the by-law is invalid and the informations 
must be dismissed. ’ 

I need not, therefore, discuss at any length the other contentions 
raised' by counsel for Mrs. Birchfield, except to say this. Whatever a 
person’s race or creed or nationality, the common-law right of freedom 
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right not to be denied lightly. While the right cannot, in my view, be 
exercised in public streets or reserves entirely without control or regu- 
lation, particularly in a modern city, the by-law under consideration is 
unreasonable and might well be a source of oppression, particularly in 
leaving, as it does, the right to grant permits under it to the unfettered 
discretion of the Town Clerk. 

I think this view is borne out by the case quoted before me of Kruse v. 
Johnson ([1898] 2 Q.B. 91) and the New Zealand cases, Grater v. Montagu 
((1904) 23 N.Z.L.R. 904), McCarthy v. Madden ((1914) 33 N.Z.L.R. 
1251), and Hamm v. Auckland City Corporation ([1945] N.Z.L.R. 622). 

Informations dismissed . 

Solicitor for the informant: City Solicitor (Wellington). 

Solicitors for the defendant Birchfield : Duncan , Mathews , and 

Taylor (Wellington). 


JEPSEN HXTTT COUNTY 

1947. November 3, 13, December 5, before Mr. A. M. Gootbwg, S.M., at 

Wellington. 

Counties — Misfeasance — Culverts under Road — Water from Broken Culvert 
damaging Adjoining Property— Culverts blocked by County W< orkmen in 
building and repairing Road — Misfeasance or Nonfeasance — Public 
Works Act , 1928 , 2, 110, 260, 261 . 

Culverts or drains under a road are portion of the road within 
the definition of <e road ” in s. 110 of the Public Works Act, 1928 ; 
and the word te drain,” as defined by s. 260 of that Act, is wide 
enough to include culverts running under the road. 

No statutory obligation under s. 261 of the Public Works Act, 
1928, is east upon a County to keep in repair drains running under its 
roads. 

McGregor v. Wanganui County Council ((1898) 17 N.Z.L.R. 422) 
followed. 

Where a local body actively does something with regard to a 
road or a drain within its control and thereby creates any danger 
which results in damage, the person injuriously affected may recover. 
If it does nothing with regard to roads or drains, which may get 
completely out of repair, it will not be liable; once, however, 
it does anything to repair them, it must do its work properly and 
without negligence. 

McClelland v. Manchester Corporation ([1912] 1 K.B. 118) 
followed. 

Essendon Corporation v. McSweeney ((1914) 17 C.L.R. 524), 
Bathurst Borough v. Macpherson ((1879) 4 App. Cas. 256), Fortescue v. 
Te Awamutu Borough ([1920] N.Z.L.R. 281), and Ham v. Blenheim 
Corporation ([1921] N.Z.L.R. 358) applied. 

Observations on the distinction to be drawn between misfeasance 
and nonfeasance. 


6 N.ZX.G.R* 
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- ACTION in which the plaintiff claimed damages against the County 

founded on allegations of misfeasance or neglect by the County connected 
with certain culverts running under a road opposite plaintiff's property, 
as a result of which the plaintiff’s property was badly damaged in a severe 
storm in February, 1947. 

On February 14 and 15, following a somewhat long spell of dry weather, 
a southerly storm blew up accompanied by very heavy rain. The meteo- 
H rological records at Kelburn show a rainfall of 4‘05in. between 9 a.m. 

on February 14 and 9,40 a.m. on February 15, and a further rainfall of 
approximately 2 in. between 9 a.m. and ‘3 p.m. on February 15, An 
almost equally heavy rainfall was recorded at Kaitoke. On the Saturday 
morning, the plaintiff discovered that a large slip had come down on his 
property, just below the point at which a 9-in. pipe culvert ran under the 
road. When he saw the slip first, this particular culvert was discharging 
water full bore, and it was pouring over the face of the slip in a waterfall 
;■ from 10 ft. to 15 ft. in height. The actual edge of the slip over which it 

was pouring was some 15ft. to 20 ft. beyond the outlet of the culvert. 

An inspection of four other culverts on the road near to the one 
mentioned above, but higher up the road, showed that none of such 
culverts was working efficiently, and one or two were not working at all. 

| This caused a very much greater amount of water to be discharged 

through the culvert where the slip occurred. It was alleged that the 
Council, by certain acts of neglect and misfeasance, caused the blockage 
| of some of these culverts, and that, had they been working efficiently, 

| plaintiff would not have suffered damage. 

G. H. A. Swan , for the plaintiff, 

T. G. A , Hislop , for the defendants. 

Cur. adv . vult 

GrOULDiNG, S.M. Upon the evidence, I find the following facts ; 

The original road fronting plaintiffs property was formed before the 
road came under the County control. 

Certain culverts were made under the original road. From the 
field-book of a surveyor, Sircombe, about 1874, only one of the five 
culverts which came under particular question in this action is shown. 
That is the one numbered 5 on the plan before the Court. 

From time to time since the County took control of the road other 
culverts have been put in, and, upon the evidence, I am satisfied that these 
were put in by the County Council. Over the years, alterations to the 
road, widening, straightening bends, improving grades, &c., have been 
carried out by the Council. 

In two respects in particular the evidence satisfies me that the acts of 
the Council or its employees resulted in : 

(a) A complete blocking of what was called culvert No, 2 on the plan 
before the Court. This followed upon a somewhat similar slip on the 
plaintiff’s land (then owned by a predecessor in title, Smith) at the outfall 
^ of culvert No. 2. I accept the evidence of Mr. Todd, the gardener, who has 

™ been working for successive owners of this property for thirty-four years* 

as to what occurred after that slip. He says the roadway was partly 
collapsed, that the County Council men, in building it up and repairing 
it, actually blocked up the drain at its intake, and, in building up the road* 
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sing at the roadside, was 3 ft. in under 
This evidence is confirmed by the 
, who had difficulty in locating this 
Todd recalled the former slip, and 
When they did locate the outlet of 
y v " _ ' t finding the intake, 
ipletelyblocked with stones, 
widened at some time, and 
_rt had been covered up. After 
from the outer edge of the road- 


the entrance to the pipe, instead ot be 
the roadway itself when finished, 
evidence of both plaintiff and Todd, 
culvert after the February storm, 
said that a culvert should he there. . 

the culvert, that was clear, but they had difficulty in 
It was 3 ft. in under the roadway, and comi 
(5) The road at No. 5 culvert had been w 

that the outlet of this culvert 

found 2 ft. in L, 

probably three or four years, 
\ the roadside close to the 

culvert). A branch of this 

horizontally across the mouth of this pipe, had been 
that ulus an accumulation of stick, leaves, dirt and 
“ ‘ ' t. feince 

recently cut down and removed, 
It was not removed by the 


the result was 
the February storm, it was 
way. 

* For a long time before February, 1947 
a large gorse-bush had been allowed to grow on 
intake of culvert No. 4 (again a 9 -in. pipe c- 
gorse-bush, growing 

sucked mto it, and — — - — - , . , 

other debris had completely blocked this culvert dunngthe storm 

the storm, this gorse-bush has been rccfr 

but there is no evidence to show by whom 
plaintiff. 

Number 3 culvert, immediately after 
means clear, and appeared to be partially 
the pipe under the road. There is nothing 
choking of this culvert is in any way attri 
mission or omission on the part of the Count 

A little time before the storm in Febru 
dozen post-holes in the piece of land on wh: 
of these concrete posts had been put and n 

to three or four of them the holes were still open. On the e 
however, there is nothing satisfactory to show that the digging 
post-holes contributed to the slip. Nor does the evidence satsiiy 
the clearing of undergrowth by the plaintiff on his own land contri 
the slip which did him damage. 

The blocking of culvert No. 2 by the Council’s employees many 
years ago, the blocking of the exit to No. 5 culvert by road- widening, 
which covered the outlet of the pipes, and the failure of the ounci 
ployees to clear the gorse-bush by the intake of No. 4 culvert were ail 
factors contributing to the throwing on No. 1 culvert the burden of cairy i g 
practically the whole of the stormwater pouring from the watershed 
which should have been served and drained by five diverts, each 9 
in diameter. This was the real cause of the slip which did the s dama 
complained of. The report from the Department of Industrial Keseaich 
and the evidence of the engineer of the Council lead to the conclusion 
that, in country of the nature where this slip occurred, the concentration 
of a stream of water in the volume which poured from culvert JNo. I on 
this occasion is fraught with danger of slips, and that is what occurred on 
this occasion. 

Without traversing the evidence in detail, I am satisfied that, had 
all the culverts been clear and working properly, they would have earned 
off, without miming to full capacity, not only the rainfall which oce une 
in February, but a .much greater rainfall. Mr. Ganders evidence, 
think, establishes this, and it also establishes that Nos. 1 and 2 culverts 
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■would normally drain an area of 2 acres or a little more, and that culverts 
Nos. 3, 4 and 5 would drain an area of about 4 acres. From his evidence, 
too, it is clear that nothing short of a cloudburst and rainfall far in excess 
of what fell in February would cause No. 1 culvert to discharge full bore, 
even if it had to receive all the water coming from the step gr ound which 
would be drained by Nos. 1 and 2 culverts. This is borne out by the 
evidence of the County Engineer on this matter. 

Mr. Campbell, overseer for the County suggested in his evidence that, 
had the culverts not all been working, the water would have flowed 
across the road, and that one culvert only could not have carried it all. 
There is no evidence, however, that the water did pour across the road 
and there is very clear evidence that No. 1 culvert ran to full capacity and 
that the other culverts were blocked. 

I think , then, the answer to the claim before the Court is to be found 
in the answer to the question : Was the County Council guilty of an act 
of misfeasance, not merely non-feasance, with regard to these drains or 
culverts running under the road abutting the plaintiff s property ? If it 
was, and if the result of such act or acts of misfeasance is damage to the 
plaintiff, then the Council is liable. I have, since the action came to 
trial, examined the Public Works Acts and the Counties Act referred to 
by counsel. I am satisfied that the road is within the control of the 
County Council : see s. 155 (2) of the Counties Act, I am also satisfied 
that the culverts or drains referred to are portion of the “ road ” within 
the definition given to that term by s. 110 of the Public Works Act. 

While the word “culvert” is not specially defined in the Public 
Works Act, s. 260 defines the word ‘ 1 drain,’ ’ and that definition is certainly 
wide enough to include the culverts running under this road. They 
are really pipe-drains. By subs. (2) of that section : 

“Any such drain made . . . under any road . . . 

“ vested in the Crown . . . . is a public drain within the meaning of 

“ this Act.” 

Utmost reliance is placed by Mr. Hislop on McGregor v. Wanganui 
County Council ((1897) 17 N.Z.L.R. 422), as establishing that the definition 
of the word “drains” in the Public Works Act does not cover such 
drains as a local body puts under roads for road-drainage purposes. The 
passage relied on is where Prendergast, C.J., says : “ I do not think that 
“ the Public Works Acts in the provision relating to drainage were intended 
1 ‘ to cive or do give to the owner of private lands a right to have maintained 
“ i n good order as part of the drainage of a district every drain and culvert 
“ which has been constructed as and for the protection of the road ; 
“it seems to me that the provisions referred to only apply to drains 
- ‘ constructed for the drainage of land— such drains as could properly be 
“ considered part of such a scheme as might be included in the drainage- 
1 ‘ map. It is, I confess, difficult to put this limitation on the very general 
“ terms used, but I think it could not have been intended to make every 
“ road-drain and culvert a public drain, with a right to have the same 
“ maintained for the purpose of draining the lands capable of making use 
“ of them ” {ibid., 426). And Pennefather, J., when delivering the judg- 
ment of the Court of Appeal, said : “ We are also of opinion that the 
“ provisions of the Public Works Act have no application, as the drains 
“ there referred to are drains constructed for the drainage of land; the 
“ WO rd does not include culverts placed under a road for the protection of 
“ the road itself ” {ibid., 436). ■ ■ • 
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The only other case in which McGregor v. Wanganui County Council 
is referred to, so far as counsel can inform me, is Henry v. Piako County 
.((1911) 30 N.Z.L.R. 811), in which McGregor's case was only cited in 
argument. It is not dealt with in the judgment. 

I t hink I am hound to follow the decision in McGregor's case and to 
hold that, as matters now stand, there is no statutory obligation under 
s. 261 of the Public Works Act cast upon a County Council to keep in 
repair mere road-drains such as run under the road abutting the plaintiff's 
land. 

That, however, does not absolve the Council if it does anything 
with regard to roads under its control, which include the road-drains 
under it, whereby damage is caused to the land of an adjoining owner. 

. That matter resolves itself into the consideration of the question of non- 
feasance or misfeasance. The dividing line between nonfeasance and 
misfeasance is not always easy to determine : see on this Robinson on 
Public Authorities and Legal Liabilities , 183 et seq and Shoreditch Corpora- 
tion v. Bull ((1904) 90 L.T. 210). Much must depend on the facts in each 
case. 

Now as to misfeasance. In McClelland v. Manchester Corporation 
([1912] 1 K.B. 118), Lush, J., says, speaking of the distinction between 
non-feasance and misfeasance : 4 4 You cannot sever what was omitted or 
44 left undone from what was committed or actually done, and say that 
4 4 because the accident was caused by the omission therefore it was non- 
44 feasance. Once establish that the local authority did something to the 
44 road, and the case is removed from the category of nonfeasance. If 
44 the work was imperfect and incomplete it becomes a case of misfeasance 
44 and not nonfeasance, although damage was caused by an omission to do 
44 something that ought to have been done. The omission to take pre- 
44 cautions to do something that ought to have been done to finish the 
44 work is precisely the same thing in its legal consequence as the commis- 
44 sion of something that ought not to have been done, and there is no 
' 44 similarity in point of law between such a case and a case where the 
44 local authority have chosen to do nothing at all >J (ibid., 127). 

An examination of a variety of cases on the subject of misfeasance 
and non-feasance by local bodies satisfies me that in the present instance 
there have been definite acts of misfeasance by the local body : partic- 
ularly is this so with regard to culverts Nos. 2 and 5. With regard to 
culvert No. 4, which was blocked by the gorse-bush, I am inclined to the 
view that failure to remove that gorse-bush was an act of misfeasance with- 
in the observations of Lush, J., cited above. Evidence was given on behalf 
of the Council that it was the duty of its roadmen to keep the culverts clear. 
In doing this, they are supposed to clear away overhanging matter, clean 
out water-tables, &c. It is obvious on the evidence that there had been a 
failure on the part of the roadmen to cut away this bush which had been 
growing by the mouth of culvert No . 4 for a long time. The evidence of the 
roadmen called for the Council was not at all convincing, and I think over 
quite long periods they have failed to carry out their duties efficiently. 
It should have been apparent to any competent roadman that the gorse- 
bush by Ho. 4 culvert was a source of potential danger. It was argued that 
thei Council was not hound to do anything to keep clear the culverts. 
Tb&t may fee so. Rut the evidence is that its roadmen periodically 
—at long ihterVak, I think— did inspect and carry out work upon 
the roads and water-tables. In doing that work they are bound to 
do it properly ; and if, whether by acts of either commission or omission 
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on their part, in carrying out the work they do, the culverts become 
blocked, that, in my view, brings the Council within the cases as to 
misfeasance. 

I think the following authorities support the view I have taken on the 
question of misfeasance by the Council : Essendon Corporation v. 
MeSweeney ((1914) 17 C.L.R. 524), Bathurst Borough v. Macpherson 
((1879) 4 App. Cas. 256), Fortescue v. Te AvjamMu Borough ([1920] 
N.Z.L.R. 281), and Ham v. Blenheim Corporation ([1921] N.Z.L.R. 
358). These authorities all go to show that, where a local body actively 
does something with regard to a road or to drains within its control and 
thereby creates any danger which results in damage, a plaintiff may 
recover. A local body is permitted by law to pursue what one learned 
Judge has referred to as a policy of masterly inactivity 53 with regard to 
roads or drains or bridges. It can do nothing and these things can get 
completely out of repair and the Council not be liable. Once, however, 
it does anything, it must do its work properly, and without negligence. 

It was also strongly argued for the Council that, even if, on the 
evidence, it is held that culvert No. 2 was blocked by Council men, they had 
acted beyond their authority, and that the plaintiff is under an onus to 
show that they acted with authority : Beard v. London General Omnibus 
Co . ([1900] 2 Q.B, 530); see also Salmond on Torts, 10th Ed, 89, 92, 
X think that the evidence clearly establishes the authority of the Council 
roadmen to see that culverts are kept clean and open. In this case, they 
failed in that duty. It matters not that they departed from what was 
clearly their duty. It was due to their neglect or bad work that all the 
three culverts I have numbered Nos. 2, 4, and 5 were blocked, and for that 
I think the Council is liable. ; 

It may be argued that, in a case such as this, the Court is left largely 
to conjecture as to the real cause of this slip. There is, however, both 
direct and circumstantial evidence to support plaintiff’s claim. The cir- 
cumstantial evidence is such that, to use Lord Cockburn’s phrase, “ the 
“ facts in the present case speak, in a whisper it is true, but still audibly. 5 ’ 
I think one may go further and say, as the Full Court said in Stoddart 
v. Ashburton County ([1926] N.Z.L.R. 399), “ the facts of the present 
“ case speak not in a whisper, but quite clearly and distinctly 55 {ibid., 
407). 

On the question of damages : I find it impossible to determine with 
any exactitude how much damage is to be attributed to the fact that 
three out of these five culverts were entirely, or almost entirely, blocked 
at the time of the flood. The remaining one, No. 3, was partially blocked, 
but for that the Council is not liable. 

On the basis that three out of five of these 9-in. culverts were not 
functioning at all during the storm in February, I hold that, of the special 
damages proved to have been suffered by the plaintiff, £63 2s., £50 should 
be borne by the Council. 

As there was little evidence of general damage, though some undoubt- 
edly was suffered, I fix that at £5, and give judgment for the plaintiff for 
£55, with costs according to scale and witnesses 5 expenses, which I will fix 
if counsel cannot agree upon them. 

, Judgment for the plaintiff accordingly , 

Solicitor for the plaintiff ; G. H. A. Swan (Wellington). 

Solicitors for the defendant : Brandon, Ward, and Hislop (Welling- 
ton). 
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LAURENS «. GLEN EDEN TOWN BOARD 


Public Works— Road widened and Natural Siirjace. lowered— Ramp con- 
strutted from Carriage-way to Section — -Strip left between Carriage-way 
and Section higher than Road-surface — Ramp Sole Access to Section 
for Vehicular Traffic— Removal of Ramp as Part of Road-widening 
Scheme— Section-owner entitled to Compensation — “ Public work ” — 
Municipal Corporations Act , 1933, ss, 174 (4) (a), 200. 

The claimant was the owner of four sections of land at Glen 
Eden, two with a frontage to View Road and two with a frontage 
to Fairview Road. In 1924, the Town Board graded the carriage- 
way of View Road, thus lowering the natural surface of the road- 
way to a depth of about 4 ft. opposite the two sections fronting 
that street, and leaving a sloping area 21 ft. wide between the 
claimant’s boundary and the top of the bank, caused by the lower- 
ing of the carriage-way. The strip retained its natural slope. 
A ramp of a width of 15 ft. was made by £»laeing earth alongside 
the bank nearest to the land of the claimant, who was thus enabled 
to have vehicular access to the section on which his house and out- 
buildings stood. The toe of the ramp protruded towards the 
metalled portion of the carriage-way, and a 9-in. piped culvert 
ran through the ramp. The ramp, which was constructed by the 
Board in 1924, was used continuously until August, 1947, by the 
claimant and his predecessors in title. 

In May, 1947, the Board authorized the widening of the metalled 
portion of the carriage-way. The ramp was removed, and the 
claimant’s means of vehicular access was taken away. The only 
means by which an equivalent means of access could be obtained by the 
claimant’s section would be by making an entrance from Fairview 
Road, and this would cost not less than £250. The claimant 
sought that sum by way of compensation. 

Held, 1. That the removal of the ramp was not the removal 
of an obstruction to the road, but was an integral part of the widen- 
ing work, and became necessary because of it, 

2. That, as the work constituted both construction and repair 
work, done by the Board in pursuance of the powers conferred on 
it by s. 174 (4) (a) of the Municipal Corporations Act, 1933, the 
widening of the street and the other work done in May, 1947, were 
.a <c public work,” within the meaning of that term as defined in 

2 of the Public Works Act, 1928. . • ■ 

3. That the ramp was not a temporary structure ; and the 
fact that the 21 ft. strip between the carriage-way of the road and 
the claimant’s boundary was on a different level from the carriage- 
way and had not been constructed in any permanent manner was 
irrelevant ; the claimant was not barred by s. 200 of the Municipal 
Corporations Act,’ 1933,. and she w&s entitied te cdmpensaMon. 
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Boyd v. Mayor , <§c., o/ Wellington { (1913) 32 N.Z.L.R. 1149) 


followed, 


The assessment of the amount of compensation was de 


f erred, 


CLAIM under the Public Works Act, 1928. The claimant was the 
owner of four pieces of land in the Glen Eden Town Board District 
containing in all 3 acres 17.3 perches. Two pieces (Lots 64 and 65) 
had a frontage to View Road and two pieces (Lots 59 and 60) had a frontage 
to Fairview Road. All the pieces were conjoined and formed the letter 


Before 1924, the carriage-way (if such it could be called) of View 
Road followed the natural slope of the ground, but during that year 
the Board graded the carriage-way so as to give it an even slope of 
1 in 11. The effect of this was that the natural surface of the roadway 
was lowered to a depth of about 4 ft. opposite the boundary of Lots 64 
and 65. The width of the carriage-way between water-tables was 15 ft. 
There was a distance of 21 ft. between the top of the bank (caused by the 
lowering of the carriage-way) and the claimant’s boundary. This 21 -ft. 
strip retained its natural slope. The Board, however, cut a footway 
of a width of 6 ft. along the surface of the strip and spread shingle along 
it. The carriage-way was metalled along its centre. A ramp having 
a width of about 15ft. was made by placing earth alongside the bank 
nearest to the claimant’s land. The toe of the ramp protruded towards 
the metalled portion of the carriage-way. Although it had a steep 
slope, it enabled the plaintiff to have vehicular access to Lot 65, op. 
which his house and outbuildings stood. A 9-in. piped culvert ran 
through the ramp, which otherwise would have interfered with the 
storm- water running in the water-tables. The Board called evidence 
to show that it had no record of having authorized the construction 
of this ramp, but the inference drawn by the Court was that it was 
constructed by the Board in 1924, and had been used continuously 
until August, 1947, by the claimant and her predecessors in title for the 
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than £250, and the claimant accordingly sought that sum. by way of 
compensation. 


Winter, for the claimant. 

Baxter , for the respondent. 

The judgment of the Court was delivered by 


Our . adv. vuk . 


Ltjxford, S.M. Mr. Baxter has raised three legal defences to the 
claim. The first ground of defence is that the ramp caused an obstruc- 
tion to the road, and the Board was entitled to remove the obstruction 
by virtue of its common-law right as owner of the freehold of land along 
which the road runs. We do not accept the validity of this contention. 
There is no evidence that the ramp caused any obstruction to the carriage- 
way before the work carried out in May, 1947. Consequently, the 
removal of the ramp was an integral part of that work, and became 
necessary because of it. 

The second ground of defence is that the 1947 work was not “a 
• “ public work " within the meaning of the Public Works Act, 1928. 
This Act (s. 2} defines “ public work ” to mean and include (inter alia) 
“ every work which . . . any local authority is authorized to under- 

“ take under this or any other Act. 5 ' 

The 1947 work constituted, in our opinion, both construction and 
repair work. The carriage-way had been neglected since its construc- 
tion in 1924, and all that was done in 1947 was to put it in proper order. 
This was done by the Board in pursuance of the powers conferred on it 
by s. 17 (4) (a) of the Municipal Corporations Act, 1933 : “ To construct 
“ and repair all streets with such materials and in such manner as the 
“ [Board] thinks fit." The expression “ construct a street " is not, 
•as Bramwell , L.J., pointed out in Baker v. Portsmouth Corporation ( (1878) 
3 Ex.D. 157, 158), a common expression. The learned Lord Justice 
; added : “We speak generally of the construction of a house, or the 
laying out of a street ” (ibid., 158). In s. 175 (3) both expressions 
are used : 

“no street shall be laid out or constructed by the Council with a 
“ steeper grade in any part of its length than one inch in twelve inches." 

It Seems to us that the Legislature has used the word “ construct 55 in 
subs. 4 (a) in reference to any new work done on a street vested in the 
local body, for the purpose of making it suitable for the traffic it has to 
carry^ and the word “ repair ” in reference to the maintenance of con- 
struction work already carried out. It follows, therefore, that the 1947 
work constituted a “ public work 5 ' within the meaning of the Public 
'Works Act, 1928. 

,• The third ground of defence is that the provisions of s. 200 of the 
: Municipal Corporations Act, 1933, deprive the claimant of any right to 
compensation. That section is as follows : 

V' “No compensation shall be payable by the [Board] in respect of 
“ an alteration in the level of any street ... unless such altera- 
= “ tion b^s been made after such level has been fixed under this 


u “ Act . . 

it Si 
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. or after, such street has been constructed in some 
manner by any local authority having the power to do 
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The evidence shows that work done in 1924 amounted to a construc- 
tion of the street in some permanent manner. The words £C some 
“ permanent manner ” do not relate to the material used to surface the 
street, but have reference to level of the street. The plans prepared by 
the Board clearly show that the whole length of the carriage-way of 
View Road was graded by means of extensive excavations and fillings. 
The ramp does not appear on the plans, but it was constructed as an 
integral part of the street. It was not a temporary structure. Apart 
from the fact that it remained intact until demolished in 1947, it was 
constructed with a piped culvert at its base, so that storm-waters would 
flow through from one side to the other. 

We have considered carefully the argument submitted to us by Mr. 
Baxter. He relied on the fact that the 21 ft. strip between the carriage- 
way of the road and the claimant’s boundary is on a different level from 
the carriage-way and has not been constructed in any permanent manner. 
That, in our opinion, is not relevant, because the alteration ot the level 
caused by the removal of the ramp did not affect the 21 -ft. strip. 

The principle to be applied in construing s. 200 was stated by Sint, J 
in Boyd v. Mayor , Sc., of Wellington ( (1913) 32 N.Z.L.R. 1149) thus* 
“Where part only of a street has been constructed in some permanent 
“ manner, and the level of that part is altered afterwards, it seems 
“reasonable to say that such alteration gives a right to compensation, 
“ and that is how the statute . . . ought to be construed” (ibid., 

1154). 

It follows, therefore, that the claimant has established her right to 
compensation. 

We propose to defer assessing the compensation as the evidence 
shows that a very much cheaper means of access can be provided than 
that proposed by the claimant. That means, however, cannot be 
adopted without the concurrence of the Board, as it would involve, 
excavating portion of the street between the carriage-way and the 
claimant’s boundary. We propose, therefore, to adjourn the hearing 
until July 1, 1948." Now that this Court has affirmed the claimant s 
right to compensation, the parties may be able to come to a settlement 
to their mutual advantage. 

Judgment accordingly. 

Solicitors for the claimant : Jenkins and Winter (Auckland). 

Solicitors for the defendant: Wynyard, Wilson, and Baxter 
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GOODALL A PALMERSTON NORTH CITY 
CORPORATION. 


Compensation Court. Wellington. April 28. Ongley , J. 

Workers' Compensation— Assessment — Permanent Part ia l Incapacity — K on-Schedule 
Injury— Worker paid Compensation by Employer during Total Incapacity— 
Full Pre-accident Wages paid him during Later ■ Period of Employment— Such 
Period not deductible from Six-years' Compensation Period — Rate of Compensa- 
tion to be based on Loss of Earnings— Workers' Compensation Act , 1922 , s. 5- 

The plaintiff was employed by the defendant corporation on February 
7, 1943, when he met with an accident, which arose out of and in the course of 
his employment. He was totally incapacitated until August 29, 1944, and was 
paid full compensation to that date. He suffered a permanent 40 per cent, 
disability. He was again employed by the defendant corporation from August 
20, 1944, to November 27, 1945, a period of sixty-six weeks, at his pre-accident 
rate of wages. 

The questions for the Court were whether the sixty-six weeks during 
which the plaintiff was employed were to come off the full compensation period 
of .313 weeks, and whether the rate of compensation was to be based on his 
actual earnings or on the extent of his injury (40 per cent, total). 

Held , 1. That the plaintiffs incapacity was continuous from the date of 
the accident, and, accordingly, the period of incapacity (or partial incapacity) 
ran from that date, and was not broken, or interrupted by the sixty-six weeks’ 
employment, which was to be included in the total period of 313 weeks. 

Scott v. Harraway{\) applied. 

2. Thac, pursuant to s. 5 (6) of the Workers’ Compensation Act, 1922, 
the rate of compensation, in such a case, is to be based on the “ loss of earnings ” 
where that can be ascertained and, where it cannot, on the probable loss of 
earnings. 

(1) [19273 G.L.R. 18, 

ACTION claiming compensation under the Workers’ Compensation 
Act, 1922. 

This action came on for hearing before O'* Began, J., at Palmerston 
North, on April 20, 1945. The following facts were agreed upon. 

The plaintiff met with an accident on February 7, 1943. The acci- 5 
dent arose out of and in the course of the plaintiff’s employment by the 
defendants. The plaintiff’s average weekly earnings before the accident 
were £4 17s. 5d. per week. The plaintiff was totally incapacitated 
until August 20, 1944, and was paid full compensation to that date. 
The plaintiff has suffered a permanent disability of 40 per cent, of total 10 
disability. The plaintiff had been employed by the defendants from 
August 20, 1944, to the date of hearing of the action at his full pre- 
accident rate of wages. 

The hearing of the action was adjourned by the Court, and His 
Honour made a minute as follows : 15 

Adjourned pending further order of the Court, it having been agreed that the 
plaintiff is to be continued in his pre-accident employment by the defendant City 
Council and at the same rate of wages and that if and when the employment shall 
have been terminated the jurisdiction of the Court may again be invoked. 

Plaintiff’s employment with the defendants was terminated by the 20 
defendants on November 27, 1945, and he was on Social Security until 
March 23, 1946, and then got employment as an under-rate worker. 


'tM 
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(1) [1927] G.L.R. 18. 

(2) [1941] N.Z.L.R. 134. 

(3) Ibid., 140. 

(4) [1927] G.L.R. 18. 



332 BUTTERWORTH *S LOCAL GOVERNMENT REPORTS [1947 J 

Ongley, J. Two matters are at issue between the parties and have 
been referred to this Court for decision. The first is whether the sixty- 
six weeks during which, plaintiff was employed by* the defendant cor- 
poration is to come off the 313 weeks (full compensation period). The 
second question is the rate of compensation i.e., is it to be based on 5 
his actual earnings or on the extent of Ms injury (40 per cent, total) ? 

Counsel for plaintiff cites Scott v. Harrmray and Sons, Ltd.{ 1), 
Phillips v. Wellington City Corporation^), and F airman v. Grey Valley 
Collieries Ltd.( 3). Counsel for defendants cites Dobson v. Mating and 

Co., Ltd.( 4) and Ilurrey v. The King {5). He distinguishes Scott v. l<> 
Harraway and Sons, Ltd. (6) on the ground that that was a Schedule 
injury case whereas this is not, and submits that “ plaintiff is entitled 
“ to compensation ‘ during the period of incapacity,’ ” that “ that 
“ period in this case is continuous and cannot be affected by the fact 
“ that, although not as capable as before, the defendants generously 15 
“ paid the plaintiff full wages for the period from August 20, 1944, to 
“ November 27, 1945, as if he was as capable as before he met with 
“ the accident on February 7, 1943,” and that “ it will be a travesty 
“ of justice if the defendants are to be compelled to suffer for their 
“ generosity in employing the plaintiff at full wages during his period 20 
“ of partial incapacity.” 

The first issue turns on s. 5 (6) and (7) (as amended) of the Act. 
Nothing tons on subs. 8. Subsection 9 was not referred to : see Wood 
v. Wentworth Silkstone Colliery Co., Ltd.{l). The submission for de- 
fendant is that the incapacity was continuous from the date of the aeci- 25 
dent, and accordingly “ the period of incapacity ” (or partial incapacity) 
ran from that date and was not broken or interrupted by the sixty-six 



COMPENSATION COURT, 


“ i tig he is entitled to compensation on a 40 per cent, disablement.” 
Subsection 6 provides: v-; - 

the weekly payment shall be an amount equal to sixty-six and two-thirds per centum 
of the difference between the amount of the worker’s weekly earnings at the time 
•5 of the accident and the weekly amount which the worker is earning after the accident 
in any employment or business, or is able to earn in some suitable employment 
provided or found for him after the accident by the employer by whom he was 
employed at the time of the accident, but not exceeding in any ease four pounds 
ten shillings a week. 

10 That puts the compensation on a loss-of-earnings basis. A lump sum 
payment under s. 5 (3) is to be the present value : 

of the aggregate of the weekly payments which in the opinion of the Court would 
probably become payable to the worker during the period of his incapacity if com- 
pensation by way of a weekly payment were then awarded in lieu of a lump sum. 

.15 Under s. 5 (6), actual loss of earnings is the basis, but under s. 5 (3) the 
future is being dealt with, hence the “ probably become payable ” pro- 
visions, but that does not alter the basis from a loss-of-earnings basis, 
except so far as the loss of future earnings has to be estimated on a 
‘‘ probably ” basis. 

20 On the questions at issue, I hold that the sixty-six weeks cannot be 
deducted from the 313 weeks, and I hold that the rate is on the “ loss-of- 
earnings” basis where that can be ascertained, and on the probable 
loss of earnings, where it cannot. 

I do not know why plaintiff left his employment with the defendant 

25 corporation on November 27, 1945, nor why he was not working from 
some time after that date. At the Bar, it was said, “ There is no 
suggestion plaintiff lost his employment with the City Council because 
of his inability to do his work.” Accordingly, I am unable to decide 
anything about that period. That point was not referred to the Court. 

SO For the period since he has gone back to work, his compensation is 
fixed by s. 5 (6) at two-thirds of the difference in earnings. I have no 
information on which to estimate his probable future earnings. His 
present job may or may not continue ; I do not know. The points in 
dispute were the sixty-six weeks and whether the compensation rate 

So was to be on a percentage -of-disability basis. 

If there is any other matter on which agreement cannot be reached, 
it can be referred to the Court. 

X allow plaintiff £10 10s. costs. 

Order accordingly. 

Solicitors for the plaintiff: A. M. and J. A . Ongley (Palmerston 
North). 

Solicitors for the defendants : Cooper , Rapley , and Rutherfurd (Pal- 
merston North). 
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(2) Every suck objection shall be in writing under the hand of 
the objector, or of his solicitor or duly authorized agent, and shall 
be lodged at the public office of the Council. 

(3) If within the period fixed as provided in subsection one 
hereof no objections are lodged, the list shall be signed by two 
members of the Council, and shall be the farm-land roll for the 
borough. 


In re AITKEN AND OTHERS. 


1047. ' October 1, 2, 31, before Mr. A. E. Bobbie, S.M., at Mosgiel. 


Mates. and Rating-Urban Farm Land— Objections— Objection on Ground 
that Land is not “farm land ” — Objection not in Writing— No Juris- 
diction to entertain such Objection — ■“ Urban farm land ” — Land without 
Sewerage System — Substantial Part of Income from Land not derived 
from Use for Prescribed Farming Purposes — Whether suck Land within 
Definition — Urban Farm Land Mating Act , 1932 , ss, 2 , 6, IS . 


When an objection is made to a farm-land list under s. 6 of the 
Urban Farm Land Rating Act, 1932, on the sole ground of the 
unfairness or incorrectness of the special rateable value therein, 
but there is no objection in writing against the farm-land list, any 
objection at the hearing upon the ground that the land was incorrectly 
inserted in the list is not a “ relevant matter 55 within the meaning of 
that term as used in s. 13, since the Court’s jurisdiction is limited by 
s. 13 (I) to alteration of the farm-land list only in respect of any matter 
set out in a written objection. 


Semite , 1. Land is not within the definition of C£ urban farm 
'land ” ins. 2 as being “ used exclusively or principally ” for one of the 
prescribed farming purposes set out in para. (5) of that definition 
unless the person using the land for any such purpose derives the whole 
or a substantial part of his income therefrom. 


2. Land is not within the definition of fifi urban farm land ” in 
s. 2, as being “ fit for subdivision for building purposes or likely to be 
“ required for building purposes within a period of five years ” (as 
those words appear in para, (c) of that definition), unless in the mean- 
time such property be connected with the sewerage and drainage 
system of the borough in question. 


Note ; Section 6 of the Urban Farm Land Eating Act, 1932, provides : 


6 (1) The farm-land list shall remain open for inspection 
in the public office of the Council for a period of twenty-one days, 
and at any time within that period, or within any extended period 
that may be allowed by the Council, any person having an interest 
in any land liable to be rated by the Council may object to the 
list on the ground of the unfairness or incorrectness of any special 
or rateable value in the list, or of the insertion or incorrectness of 
any matter therein, or the omission of any matter therefrom. 
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OBJECTIONS by a number of ratepayers to the farm-land list for the 
Borough of Mosgiel, before an Assessment Court constituted under the 
Urban Farm Land Bating Act, 1932, on October 1 and 2, 1947. 

I. B. Stevenson and N . IF . Allan , for Isabella Aitken and eighteen 
other objectors. 

G. T . Eaylee, for J. C. and W. N. Muirhead, objectors. 

H. S. Adams, for the trustees of the estate of Thomas E. Wilkins, 
deceased, an objector. 

E. Anderson and G. G. Gray , for the Mosgiel Borough Council. 

Cur . adv. milt . 


Dobrie, S.M. All the objections to the list were on the ground of tiie 
unfairness or incorrectness of the special rateable value in the list, and 
also some objections included the further ground that the trade or occu- 
pation of the objector was incorrectly stated in the said list. No objection 
to the list on the ground of the insertion of any matter therein or of the 
omission of any matter therefrom was lodged or received by the Assess- 
ment Court. This is important to record because all the counsel for the 
objectors contend that the sole function of the Court is to hear and deter- 
mine the matter involved in each particular objection, and, if any other 
matter on which there could have been a valid objection arises on such 
hearing, but no such objection has been lodged thereto, such matter is 
not open for determination by the Court. In other words, the Court is 
empowered to hear the specific objections and those only, and the ques- 
tion whether the land subject to the objection is farm land or not is not 
in issue where the objection relates solely to the special rateable value 
thereof. For this contention they rely on s. 13 of the Urban Farm 
Land Bating Act, 1932. Before proceeding to consider this section, 
it is necessary to state some facts about the preparation of the farm-land 
list for the borough by the Mosgiel Borough Council. A new valuation 
roll was made for the borough, and, consequently, under s. 18 of the 
Urban Farm Land Bating Act, 1932, a new farm-land roll had to be made 
for the borough. The rating system in force in the borough is on the 
unimproved value. The new valuation roll increased by a considerable 
amount the unimproved value of the land in the borough. A farm -land 
roll was in existence in the borough, and the Council brought all the existing 
farm land shown in such roll into the new farm-land list, and in most 
cases, where an objection is lodged, made no difference between the 
ordinary rateable value and the special rateable value therein ; or, in 
other words, the objectors obtained no relief from being on the urban 
farm-land list, This is contrary to the spirit of the Urban Farm Land 
Bating Act, 1932, the preamble of which states that it is ; 

“ an Act to make special provisions in respect of the rating of 
“ urban farm land with a view to affording relief to the occupiers 
thereof.” 


The Council granted no relief, because they considered either the land 
involved therein was not urban farm land and/or any reduction made in 
the special rateable value would be likely to impose an undue burden of 
rates on the ratepayers of the borough. Under subs. 4 of s. 4 of the Urban 
Farm Land Bating Act, 1932 : 
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In re AITKEN AND OTHERS. 


.1947. October 1, 2, 31, before Mr. A. E. Bobbie, S.M., at Mosgiel 


Mates and Bating — Urban Farm Land— Objections — Objection on ^ Ground 
that Land is not “farm land ”■ — Objection not in Writing— No Juris- 
diction to entertain such Objection — “ Urban farm land ” — Land without 
Sewerage System— Substantial Part of Income from Land not derived 
from Use for Prescribed Farming Purposes — Whether suck Land within 
Definition — Urban Farm Land Eating Act , 1932, ss. 2 , 6 } 13 . 

When an objection is made to a farm-land list under s. 6 of the 
Urban Farm Land Rating Act, 1932, on the sole ground of the 
unfairness or incorrectness of the special rateable value therein, 
but there is no objection in writing against the farm-land list, any 
objection at the hearing upon the ground that the land was incorrectly 
inserted in the list is not a “ relevant matter ” within the meaning of 
that term as used in s. 13, since the Court’s jurisdiction is limited by 
s. 13 (1) to alteration of the farm-land list only in respect of any matter 
set out in a mitten objection. 

Semble , 1. Land is not within the definition of “ urban farm 
"land ” in s. 2 as being “ used exclusively or principally ” for one of the 
prescribed farming purposes set out in para. ( b ) of that definition 
unless the person using the land for any such purpose derives the whole 
or a substantial part of his income therefrom. 

2. Land is not within the definition of “ urban farm land 55 in 
s. 2, as being 4 4 fit for subdivision for building purposes or likely to be 
4 4 required for building purposes within a period of five years ” (as 
those words appear in para, (c) of that definition), unless in the mean- 
time such property be connected with the sewerage and drainage 
system of the borough in question. 

Note : Section 6 of the Urban Farm Land Rating Act, 1932, provides : 

6 (1) The farm-land list shall remain open for inspection 
in the public office of the Council for a period of twenty- one days, 
and at any time within that period, or within any extended period 
that may be allowed by the Council, any person having an interest 
in any land liable to be rated by the Council may object to the 
list on the ground of the unfairness or incorrectness of any special 
or rateable value in the list, or of the insertion or incorrectness of 
.any matter therein, or the omission of any matter therefrom. 

(2) Every such objection shall be in writing under the hand of 
the objector, or of his solicitor or duly authorized agent, and shall 
be lodged at the public office of the Council. 

(3) If within the period fixed as provided in subsection one 
hereof no objections are lodged, the list shall be signed by two 
members of the Council, and shall be the farm-land roll for the 
borough. 
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OBJECTIONS by a number of ratepayers to the farm-land list for the 
Borough of Mosgiel, before an Assessment Court constituted under the 
Urban Farm Land Bating Act, 1932, on October 1 and 2, 1947. 

I. B. Stevenson and N. W. Allan , for Isabella Aitken and eighteen 
other objectors. 

G. T. Baylee , for J. C. and W. N. Muirhead, objectors. 

If. S. Adams , for the trustees of the estate of Thomas E. Wilkins, 
deceased, an objector. 

E. Anderson and G. G. Gray , for the Mosgiel Borough Council. 


Cur. adv. v-ult . 


Bobbie, S.M. All the objections to the list were on the ground of the 
unfairness or incorrectness of the special rateable value in the list, and 
also some objections included the further ground that the trade or occu- 
pation of the objector was incorrectly stated in the said list. No objection 
to the list on the ground of the insertion of any matter therein or of the 
omission of any matter therefrom was lodged or received by the Assess- 
ment Court. This is important to record because all the counsel for the 
objectors contend that the sole function of the Court is to hear and deter- 
mine the matter involved in each particular objection, and, if any other 
matter on which there could have been a valid objection arises on such 
hearing, but no such objection has been lodged thereto, such matter is 
not open for determination by the Court. In other words, the Court is 
empowered to hear the specific objections and those only, and the ques- 
tion whether the land subject to the objection is farm land or not is not 
in issue where the objection relates solely to the special rateable value 
thereof. For this contention they rely on s. 13 of the Urban Farm 
Land Rating Act, 1932. Before proceeding to consider this section, 
it is necessary to state some facts about the preparation of the farm-land 
list for the borough by the Mosgiel Borough Council. A new valuation 
roll was made for the borough, and, consequently, under s. 18 of the 
Urban Farm Land Rating Act, 1932, a new farm-land roll had to be made 
for the borough. The rating system in force in the borough is. on the 
unimproved value. The new valuation roll increased by a considerable 
amount the unimproved value of the land in the borough. A farm-land 
roll was in existence in the borough, and the Council brought all the existing 
farm land shown in such roll into the new farm-land list, and in most 
cases, where an objection is lodged, made no difference between the 
ordinary rateable value and the special rateable value therein; or, in 
other words, the objectors obtained no relief from being on the urban 
farm-land list, This is contrary to the spirit of the Urban Farm Land 
Rating Act, 1932, the preamble of which states that it is : 

“ an Act to make special provisions in respect of the rating of 
“ urban farm land with a view to affording relief to the occupiers 
4 4 thereof.” 

The Council granted no relief, because they considered either the land 
involved therein was not urban farm land and/or any reduction made in 
the special rateable value would be likely to impose an undue burden of 
rates on the ratepayers of the borough. Under subs. 4 of s. 4 of the Urban 
Farm Land Rating Act, 1932 : 
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In re. AITKIN AND OTHERS. 

1947. October 1, 2, 31, before Mr. A. E. Bobbie, S.M., at Mosgiel. 

Bates and Rating — Urban Farm Land — Objections — Objection on Ground 
that Land is not “farm land 55 — Objection not in Writing — No Juris- 
diction to entertain such Objection— “ Urban farm land ” — Land without 
Sewerage System — Substantial Part of Income from Land not derived 
from Use for Prescribed Farming Purposes — Whether such Land withm 
Definition — Urban Farm Land Bating Act , 1932 , ss. 2 } 6 ) 13 . 

When an objection is made to a farm-land list under s. 6 of the 
Urban Farm Land Rating Act, 1932, on the sole ground of the 
unfairness or incorrectness of the special rateable value therein, 
but there is no objection in writing against the farm-land list, any 
objection at the hearing upon the ground that the land was incorrectly 
inserted in the list is not a “ relevant matter ” within the meaning of 
that term as used in s. 13, since the Court’s jurisdiction is limited by 
s. 13 (1) to alteration of the farm-land list only in respect of any matter 
set out in a written objection. 

Semble , 1. Land is not within the definition of “ urban farm 
“land ” in s. 2 as being “ used exclusively or principally 55 for one of the 
prescribed farming purposes set out in para. ( b ) of that definition 
unless the person using the land for any such purpose derives the whole 
or a substantial part of his income therefrom. 

2. Land is not within the definition of “ urban farm land 99 in 
s, 2, as being “ fit for subdivision for building purposes or likely to be 
“ required for building purposes within a period of five years ” (as 
those words appear in para, (c) of that definition), unless in the mean- 
time such property be connected with the sewerage and drainage 
system of the borough in question. 

Note : Section 6 of the Urban Farm Land Rating Act, 1932, provides : 

6 (1) The farm-land list shall remain open for inspection 
in the public office of the Council for a period of twenty-one days, 
and at any time within that period, or within any extended period 
that may be allowed by the Council, any person having an interest 
in any land liable to be rated by the Council may object to the 
list on the ground of the unfairness or incorrectness of any special 
or rateable value in the list, or of the insertion or incorrectness of 
any matter therein, or the omission of any matter therefrom. 

(2) Every such objection shall be in writing under the hand of 
the objector, or of his solicitor or duly authorized agent, and shall 
be lodged at the public office of the Council. 

(3) If within the period fixed as provided in subsection one 
hereof no objections are lodged, the list shall be signed by two 
members of the Council, and shall be the farm-land roll for the 
borough. 
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MAGISTRATES COURT, 


OBJECTIONS by a number of ratepayers to the farm-land list for 
Borough of Mosgiel, before an Assessment Court constituted under 
Urban Farm Land Rating Act, 1932, on October I and 2, 1947, 


I. B. Stevenson and N . W. Allan , for Isabella Aitken and eighth 
other objectors. 

G. T. Baylee , for J. C. and W. N. Muirhead, objectors. 

II. S. Adams', for the trustees of the estate of Thomas E, Wilki 
deceased, an objector. 

E. Anderson and C. G. Gray , for the Mosgiel Borough Council. 


Our. adv. milt 


Bobbie, S.M. All the objections to the list were on the ground o i 
unfairness or incorrectness of the special rateable value in the list, 
also some objections included the further ground that the trade or o 
pation of the objector was incorrectly stated in the said list. No objec 
to the list on the ground of the insertion of any matter therein or oi 
omission of any matter therefrom was lodged or received by the As 
ment Court. This is important to record because all the counsel for 
objectors contend that the sole function of the Court is to hear and 
mine the matter involved in each particular objection, and, if any o 
matter on which there could have been a valid objection arises on 
hearing, but no such objection has been lodged thereto, such math 
not open for determination by the Court. In other words, the Cou: 
empowered to hear the specific objections and those only, and the q 
tion whether the land subject to the objection is farm land or not is 
in issue where the objection relates solely to the special rateable v 
thereof. For this contention they rely on s. 13 of the Urban E 
Land Plating Act, 1932. Before proceeding to consider this seel 
it is necessary to state some facts about the preparation of the farm-] 
list for the borough by the Mosgiel Borough Council. A new valua 
roll was made for the borough, and, consequently, under s. 18 of 
Urban Farm Land Rating Act, 1932, a new farm-land roll had to be n 
for the borough. The rating system in force in the borough is on 
unimproved value. The new valuation roll increased by a consider 
amount the unimproved value of the land in the borough. A farrn- 
roll was in existence in the borough, and the Council brought all the exk 
farm land shown in such roll into the new farm-land list, and in i 
cases, where an objection is lodged, made no difference between 
ordinary rateable value and the special rateable value therein ; o] 
other words, the objectors obtained no relief from being on the ui 
farm-land list, This is contrary to the spirit of the Urban Farm I 
Rating Act, 1932, the preamble of which states that it is 


“ an Act to make special provisions in respect of the ratin 
“ urban farm land with a view to affording relief to the oecuj 
“ thereof. 55 


The Council granted no relief, because they considered either the 
involved therein was not urban farm land and/or any reduction mad 
the special rateable value would be likely to impose an undue burde 
rates on the ratepayers of the borough. Under subs. 4 of s. 4 of the Ui 
Farm Land Rating Act, 1932 : 
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44 The Council shall determine with respect to every property 
44 included in the farm-land list whether or not the rateable value should 
“ be reduced for the purposes of this Act, after taking into consideration 
“all relevant matters, including the following: — 

“ (a) Whether the rates payable by the occupier are excessive 
•“ or unduly burdensome : 

“ (6) The municipal services available to the property : 

(c) The incidence of general, special, and separate rates in 
“ the borough, and of faxes levied by or on behalf of rating author- 
“ ities other than the Council : 

“(d) Whether any reduction would be likely to impose an 
“ undue burden of rates on the other ratepayers of the borough or any 
“ of them : 

“ (e) Any alteration of the rateable value since the valuation 
“ roll came into force.” # 

Subsection 5 then provides : 

“ The amount to which the Council determines to reduce the 
“ rateable value of any property, or, if it determines not to make any 
“ reduction, the existing rateable value, shall be entered in the farm-land 
“ list as the special rateable value of the property.” 

It is clear that under these two subsections the Council can determine not to 
reduce the rateable value of any property, but, of course, that is subject 
to an objection under s. 6 of the Act by “ any person having an interest in 
“ any land liable to be rated by the Council.” The objectors now 
come forward and say the Council has not taken into consideration all the 
matters which, by subs. 4 of s. 4, it was required to take into consideration 
in determining the special rateable value, and, consequently, they are 
entitled to relief. The Council rejoins by saying that some of the land 
involved in the objections is not urban farm land and should not be on 
the list. The objectors answer this by saying there is no objection lodged 
to the land being on the urban farm-land list, and, consequently, that 
matter is not in issue. 

That raises the next question as to whether, on an objection to the 
list on the sole ground of the unfairness or incorrectness of the special 
rateable value therein, the Court can consider whether the land involved 
is urban farm land or not, and, if it be found to be not urban farm land, 
whether it has the power to erase it from the list. “ Urban farm land is 
defined in s. 2 of the Act as follows : 

“ 4 Urban farm land ’ means land (whether situated within a borough 
44 or not) which for the time being— 

44 (a) Is subject to any general, special, or separate rates made 
44 and levied by a Borough Council ; and 

44 ( b ) Is used exclusively or principally for agricultural, horti- 
44 cultural, or pastoral purposes, or for the keeping of bees or 
44 poultry or other live-stock, by a person whose income or a sub- 
44 stantial part thereof is derived from the use of land for any such 
“ purpose or purposes ; and 

44 (c) Is not, in the opinion of the Council, Assessment Court, 
44 or Magistrate dealing with any application or objection under 
44 this Act, fit for subdivision for building purposes, or is not 
44 likely, in such opinion, to be required for building purposes 
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“ within a period of five years from the date on which such opinion/ 
“ is expressed. 95 

Shortly put, the land must he subject to rates, farmed by some person who 
derives a substantial part of his income therefrom, and must not be fit for 
building purposes. On the evidence adduced, it would be difficult for 
some of the land on the urban farm-land list to qualify with these condi- 
tions. In the preparation of the farm-land list the duty of the Council 
is set out in s. 4 of the Act. It reads as follows : 

“ (1) If on receipt of an application in accordance with the last 
“ preceding section it appears to the Council that a prima facie case for 
“ relief under this Act has been made out, the Council shall cause a 
“ farm-land list to be made for the borough in the form in the Schedule 
“ hereto or to the like effect. 

“ (2) The farm-land list shall contain particulars of — 

“ (a) All pieces of urban farm land containing not less than 
“ three acres which are liable to be rated separately by the Coun- 
cil ... 

“ (3) The particulars in the farm-land list, other than the special 
“ rateable value, shall be taken from the valuation roll. 55 
Subsections 4 and 5 are already set out above. 

It is abundantly clear that the urban farm list so prepared is to 
contain, subject to any objection lodged, only urban form land — that is, 
land which will qualify with the conditions of urban farm land as defined 
by s. 2 of the Act. For, if no objection to the list is lodged in pursuance 
of s. 6 of the Act, the list, when signed by two members of the Council, 
becomes the form-land roll for the borough. Subsection 3 of s. 6 pro- 
vides : 

“ If within the period fixed as provided in subsection one hereof 
“ no objections are lodged, the list shall be signed by two members of 
“ the Council, and shall be the farm-land roll for the borough. 55 
If no objection is lodged, there is no power for the Council to alter the list 
in any way before it becomes the farm-land roll. 

It now becomes necessary to examine the position when an objection 
has been lodged. The jurisdiction and powers of the Assessment Court 
are set out in ss. 8 and 13 of the Act. Section 8 provides : 

“ For each borough there shall be an Assessment Court (hereinafter 
“ called the Court) for the purpose of hearing and determining all 
“ objections to the farm-land list for the borough. 55 
Section 13 provides : 

“ (I) The Court shall hear and determine all objections lodged as 
“ hereinbefore provided (taking into consideration all relevant matters, 
“ including those mentioned in subsection four of section four hereof), 
“ and may alter the farm-land list in respect of anything objected to , by 
“ correcting any special rateable value therein, or by inserting any 
“ matter therein, or erasing any matter therefrom, which it is proved 
“ to the satisfaction of the Court ought to be altered, inserted, or erased, 
“as the case may be. The Court shall have power to determine 
“ whether any property is urban farm land within the meaning of this 
“ Act. 

u (2) When all objections have been disposed of the Judge shall 
“ initial all the alterations, insertions, and erasures (if any) made in 


butterworth’s locml government reports 


[1947] 


“ the farm-land list, and shall sign the slip, and it shall be the farm-land 
“ roll for the borough.” 

It is clear from s, 8 that the Court exists for the purpose of hearing and 
''determining all objections to the. farm-land list for the borough. If there 
is no objection, there is no need for a Court ; if there is an objection, the 
Court has to hear and determine it. But, if the objection is founded on 
one ground, as here,. “ the unfairness of the special rateable value fixed 
by the Council,” can the Court hear evidence to show that the land con- 
cerned in such objection is not, in fact, urban farm land, and, if so satisfied, 
erase such land from the list ? That depends on the construction of 
•s. 13, and especially the words “ alter the farm-land list in respect of any- 
“ thing objected to, by . . . ” The Court requires the power set out 

in the last paragraph of subs. 1 of s, 13 — namely, <c The Court shall have 
.*■ power to determine whether any property is urban farm land within the 
* 4 meaning of this Act ” — when such a fact is brought directly in issue — 
for example, when an objector has lodged an objection to the list upon 
the ground that his land has been incorrectly omitted therefrom. In 
such a case, the question whether his land is urban farm land or not is 
directly in issue, and consequently it is necessary for the Court to have the 
power to determine it. This paragraph gives such power. But, when 
the objection is limited to the unfairness of the special rateable value, does 
the section give power to determine whether the land the subject of the 
objection is farm land or not and to erase it from the list? Section 6 
gives the right to object to the list. It provides : 

“ (1) The farm-land list shall remain open for inspection in the 
u public office of the Council for a period of twenty-one clays, and at 
i£ any time within that period, or within any extended period that may 
“ be allowed by the Council, any person having an interest in any land 
t: liable to be rated by the Council may object to the list on the ground 
4 4 of the unfairness or incorrectness of any special rateable value in the 
c< list, or of the insertion or incorrectness of any matter therein, or the 
<e omission of any matter therefrom. 

“ (2) Every such objection shall be in writing under the hand of 
the objector, or of his solicitor or duly authorized agent, and shall be 
‘ c lodged at the public office of the Council.” 

It is clear from this section than an objection to the list must be (a) in 
writing, (b) lodged at the public office of the Council, (c) made within the 
time prescribed, (cl) made by a person having an interest in any land liable 
to be rated by the Council, and (e) made on one or more of the grounds 
prescribed. This section leaves it wide open for any person, be he owner, 
occupier or other person having an interest in land liable to be rated by the 
Council, to lodge an objection to the farm-land list on one or more of the 
grounds specified. Such a person could object to the entry of any person’s 
land on the farm-land list, and, on proof that such land was not farm 
land, have it erased therefrom. The question whether it was farm land 
or not would then be directly in issue. To enable the person affected to 
meet such an objection, s. 7 of the Act provides : 

£< (1) If any person objects to any entry in or omission from the 
44 farm-land list, or to any value therein, affecting the interests of any 
“ other person than the objector, the Town Clerk shall send to the person 
“ so affected a copy of such objection.” 
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The Town Clerk did not receive any objections which affected the interest 
of any other person than the objector, and consequently the present 
objectors have had no notice that the farm-land list was being attacked on 
the ground that their land was not farm land. Under s. 13, in determining 
any objection, the Court has to take into consideration all relevant 
matters. Is the question of their land being farm land a relevant matter 
when there is no objection in writing against the list upon the ground that 
their land was incorrectly inserted on the list? I do not think it is ; the 
reason for the objection being in writing and for the notices under s. 7 
is that any person affected by such objection will have notice that such 
a question will be raised and investigated at the hearing thereof. If 
such conditions are fulfilled, it then becomes a relevant matter. 

It is also clear from subs. 3 of s. 6 that the farm-land list as prepared 
by the Council is deemed to contain only urban farm land. Tor, by 
that subsection, if no objections are lodged : 

“ the list shall be signed by two members of the Council, and shah be 
“ the farm-land roll for the borough.” 

There is no power reserved for the Council to alter the list between the 
time of depositing it for inspection and the signing thereof by two members 
of the Council. 


In my opinion, this view on the force and effect of ss. 6 and 7 assists 
in the interpretation of the words in s. 13 (1), “ may alter the farm-land 
“ list in respect of anything objected to.” These words are words of 
limitation — that is, the Court has only power to alter the list in respect of 
any matter set out in a written objection. If anything on the list is 
objected to, it must be fortified by a written objection setting out the 
alteration required and the grounds for such alteration. The notice 
under s. 7 is a “ copy of such objection.” This is the only way in which 
the persons affected can receive notice of it. If the persons affected do 
not receive notice of it, they are not required to meet it. Nobody has 
objected in writing to the objectors’ land being entered on the farm-land 
list, and consequently, that is a “ thing not objected to,” and the Court has 
no power to erase the land from the list. The “ thing objected to ” in the 
present objections is the unfairness or incorrectness of the special rate- 
able value of the land involved. If, on an objection founded on one 
ground, any other ground of objection could not be put forward at the 
hearing, the efficacy of giving notice under s. 7 would be defeated. 

The Assessment Court is a Court constituted to hear and determine 
written objections, and those only, and that is why the power under 
s. 13 is limited to “ alter the farm-land list in respect of anything objected 
“ to.” If the “ thing objected to ” is not set out in a written objection, it 
is not properly before the Court, and the Court has no jurisdiction to alter 
the list in that respect. 

But the definition of “urban farm land” in s. 2 provides by 
para, (c) : 

“ Is not, in the opinion of the Council, Assessment Court, or Magis- 
“ trate dealing with any application or objection under this Act, fit 
“ for subdivision for building purposes.” 

This, coupled with the power in the latter subsection of s. 13, gives the 
Court in dealing with an appropriate objection, where it is of the opinion 
that the land concerned is fit for subdivision for building purposes, the 
right to determine that the land concerned is not urban farm land. In my 
opinion, this does not carry the matter any further than the power itself 
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under s. 13 does — namely, to determine that the land is not urban farm 
land. There still must be an objection related to that question which 
brings it directly in issue. If there is no such objection, it is not a thing 
e “ objected to, 55 and there is no power to alter the list. 

I must hold, therefore, that, on the objections before the Court, 
I have no power to alter the list by erasing any matter therefrom. 

Before proceeding to make the necessary alterations to the list in 
respect of the property of each objector, I desire to make a few general 
observations on the whole matter. Even if I had the power to determine, 
on the objections lodged, I am of the opinion that no such land is “ fit for 
“subdivision for building purposes,” nor is it “likely . . . to be 

“ required for building purposes within a period of five years ” from this 
date, unless in the meantime such property be connected with the sewerage 
and drainage system of the borough. On this point I accept the evidence 
of Mr. Paterson and Mr. Roberts that no land is fit for subdivision for 
building purposes until a sewerage system is available for it. On the evi- 
dence, I am not satisfied that the Mosgiel Borough Council will be able to 
connect up the property of any of the objectors with the borough sewerage 
system within the next five years. If it can do so, then, the operation of 
s. 26 of the Act will become available to it. 

IsTor do I think that land is farm land within the meaning of para, (b) of 
the definition of “ urban farm land ” in s. 2, where the only income derived 
therefrom comes from the keeping of, for example, a domestic cow and a 
few poultry. This may augment the family income, but it is not using the 
land exclusively or principally for one of the prescribed farming purposes 
or for the keeping of poultry. For land comprising 3 acres or more, it is 
tantamount to the non-user of such land. To bring land within the section. 


Farm-land list altered accordingly . 

Solicitors for Isabella Aitken and eighteen other objectors : J. S. 
Sinclair and Stevenson (Dunedin) ; Cook, Allan, and Cook (Dunedin). 

Solicitors for J. C. and W. 1ST. Muirhead, objectors : Baylee and 
Brunton (Dunedin). 

Solicitors for the trustees of the estate of Thomas E. Wilkins, deceased, 
an objector : Adams Bros . (Dunedin) 

Solicitors for the Mosgiel BoroughDouncil : Webb, Allan, Walker, and 
Anderson (Dunedin). 
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[in the supreme court and in the court of appeal, 


DUNEDIN CITY CORPORATION AND ANOT 

HAMES. 


Supreme Court. Dunedin. 1947. October 8 ; November 20, 
ING, J. 


Court of Appeal. Wellington. 1948. March 16, 17 ; Ju 
Sir Humphrey O’Leary, C.J. ; Kennedy, J.; Finlay, J.; Gres: 

Mates and Rating — Systems of Rating — Annual Value — Hotel Premises — “ 
“ value ” — License and Goodwill not “ rateable property” — Enhancement < 
by reason of Goodwill attaching to Premises — Valuer entitled to take S' 
hancement into Account — Rating Act , 1925 , s. 2. 

Where the system of rating on the annual value is in force, t! 
authority and its valuer are not entitled to assess the owner of licensed \ 
upon the principle that the publican's license in force in respect < 
premises and the goodwill of the business carried on under such licens 
from their effect by way of enhancement, are included in the def initio 
words “ rateable property ** in s. 2 of the Bating Act, 1925. 

Toohey's , Ltd. v. Valuer-General^ 1), In re Joseph( 2), and In re 
Public Trustee v. Commissioner of Stamp Duties (3) follow* 

The words “ such property ” in the definition of “ rateable va 
s. 2 of the Rating Act, 1925, refer to and mean “ rateable property ’ 
fined in s. 2, and no other class or type of property. 

In re Joseph( 4) and In re Gilmer, Public Trustee v. Commisi 
Stamp Duties{o) applied. 

Where the system of rating on the annual value is in force, t 
authority and its valuer are entitled to treat and envisage licensed pre 
premises which will continue to be licensed, and to value them as t, 
taking into account any enhancement in value due to the existence of ; 
and as premises to which a goodwill in respect of the business ther 
ducted attaches if, in fact, any such goodwill does attach ; but no reg 
be paid to any goodwill which is personal in character. 

Dunedin City Corporation v. Young (Q) referred to. 

The judgment of Fleming, J., post , p. 343, was affirmed on the f 
points, but reversed on the third point, and the appeal therefrom was al 

(I) [19253 A.C. 439. (4) (1905) 25 N.Z.L.R. 225. 

<2) (1905) 25 N.Z.L.R. 225. (5) [1929] N.Z.L.R. 61. 

(3) [1929] N.Z.L.R. 61. (6) U941] 4 N.Z.L.G.R. 72. 

ORIGINATING SUMMONS for the determination of questions 
•under the Rating Act, 1925. 

On January 14, 1926, one Buddicom became the registered prc 
of the land and buildings known as the Captain Cook Hotel in t] 
5 of Dunedin. The purchase price, which included the publican’s 
was £20,000. On February 2, 1943, he leased the hotel for a i 
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three years from that date at a rental of £26 per week. No separate 
payment was made for the use of the license or goodwill of the business, 
lhe lessee also covenanted to pay rates, taxes, charges, and assessments 

w L than lan /]? rd , 8 land tax - Tt was common ground that the lessee 
had the use of the license and goodwill. On July 14, 1944, Buddicom 
purchased a piece o f land adjoining the hotel for £1,700. 

On February 26, 1946, the pL 
Buddicom for £27,500, which 
Sales Court, as follows : 

Land and buildings 
Goodwill 


Ltiff purchased both pieces of land from 
was apportioned, in the consent of the Land 


The Government valuation of the first 
hotel premises, made as at March 31, 1939, 

Unimproved value 
Value of improvements 


comprising the 


on the annual value system of rating 
of the hotel property* only at £1,040, 

the required deductions" 20 
premises in Dunedin were rated on a 
„ n . , , , 4 — o — One objection 

* the Asses ? ment Court, which upheld the 

- 3 assessments of the 

_ I * yoar 1947/S on a similar basis, and twenty- 9 k 

° f p]aintiff ’ had bee n lodged by the publi- 2 
v— r”*- **ese objections had not yet been dealt with. The 


assessed the fC rateable value 
for the year 1946/7 ; that is, after allowing 
at £20 per week. Other licensed p ' 

similar basis. The occupiers all lodged objections 
was taken v- ~ 1 ^ ■’ ■ - 

valuation. The defendant CorporatTon'had made 
rateable value ” for the 
nine U * 

cans concerned. r 

grounds of these objections were, inter alia 

That in making the said assessments the sai( 
took into account in determining the rent e.t mh 


ation and its said valuer 
said properties would let Sfl 
Cn “ a P" W f an ’ S Ucense was “ in respect of each ^ 
rnd envisaged each property as an existing unit, that is to say 
tenant would on obtaining a tenancy be entitled lawfully to 
5 P'mlican, without making allowance for the fact that 
^tenaait would be prepared to pay on such a basis, a very 35 
m°ti Would represent the consideration such tenant would 

SStr*- 1 * " f "“ io “ p " t “ f * h ” 

The following questions were asked in the originating summons : 

1. Whether the first-named defendant the above-named Corporation in 

Xhrtiff lnder°tw n ^ d d ffS ( il8 Valuer is entitIed to assess the 
p _ under the Hating Act, 1925 , as the owner and occupier of flip 

Sltaate in the said City of Dunedin, the said City being a 
foSe anVtrf il th s T stera of r f ™g property on its annual value i s g in 
StSrt 3 rateabIe value of the said premises upon the prin- 45 
ciple that the publican s license under the Licensing Act, 1908 held by 
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the pkmtrff and m force in respect of the said premises and the goodwill 
ot the business carried on under such license are included in the definition 
1995 6 W ° rdS 1 ratCabIe property ” Conta ined in s. 2 of the Eating Act, 

5 . 2 - Whether the first-named defendant and/or its said valuer in assess- 

ing and fixing as aforesaid are to proceed upon the principle that the words 

such property in subs. 2 under the definition of “rateable value” 
m said s. 2 refer to and mean “ rateable property ” as defined by the said 
section and no other property. 

10 3 \ Whether in assessing and fixing the rateable value of the said 

premises the first-named defendant and/or its said valuer is entitled 

{a) To treat and envisage the said premises as an existing unit that is 
to say as licensed premises or an hotel in respect of which there 
is in force a publican’s license under the Licensing Act which 
^ be available to the tenant during the term of his tenancy * 

or J ’ 

(b) To treat and envisage the said premises as premises in greater 
or less degree suitable depending on the situation thereof 
and the size and design of the buildings thereon 
20 for carrying on therein a publican’s business subject to the 

tenant obtaining in respect thereof a publican’s license under the 
Licensing Act, 1908. 

4. Generally defining what principles are to be applied in determining 
the rateable value of the said premises. 

jB5 Neill, for the plaintiff. 

J. C. Robertson , for the defendants. 

Our. adv. vult, 

Fleming, J. [After stating the facts, as above : ] The basis on which 
the rateable value of licensed premises, under the annual value system, 
30 should be determined is of great importance to publicans and rating 
authorities of the Dominion. It should, therefore, be determined by 
this Court, or, preferably, by the Court of Appeal. The most eminent 
Judges in England have differed most profoundly in their interpretations 
of the various Rating Acts, over the last three hundred years, and in a 
35 matter of such difficulty I cannot hope to do more than help to clarify the 
issues to be decided later by the Court above. 

I propose to trace briefly the history of the Rating Acts of this country , 
and to note the differences between our system of rating and that of Eng- 
land, with reference to the point in issue. 

40 Before the abolition of the Provinces, each Province had its own 
system of rating. The first Rating Act for the whole Colony, as it then 
was, was that of 1876. It was enacted to provide a uniform system of 
rating. Under it, rating was on the annual value system, and “ rateable 
“property” is defined as “all lands together with the improvements 
45 “ thereon.” Certain lands were excepted. The “ rateable value ” of any 
property is defined as : 

the rent at which such property would let from year to year, deducting therefrom 
twenty per centum in case of houses, buildings, and other perishable property, 
and ten per centum in case of land and other hereditaments, but shall in no case 
,50 be less than five per centum of the value of the fee-simple thereof : Provided always 
that in valuing the fee-simple the valuer shall be guided by the actual selling price. 

In 1879, the Property Assessment Act was passed. It was a taxing 
Act and levied a tax on all property, both real and personal, within fhe 
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Colony — all such property 4£ of which any person is the owner as shall 
££ exceed £500 in value.” 

It is clear the Legislature was aware of the possibilities of a tax on 
personal property, and must have confined the Rating Act deliberately to 
44 land and improvements thereon.” 5 

The Rating Act, 1882. introduced rating on the capital value, based 
on the value of the fee simple (unencumbered) as assessed under the Pro- 
perty Assessment Act, 1879. It defines 44 rateable property ” as 44 lands, 

“ tenements, or hereditaments with the buildings and improvements 
“ thereon.” It repealed the Act of 1876, but with a saving proviso that 10 
Boroughs should continue to rate under that Act (on the annual value) 
until they, by resolution, adopted the Act of 1882. 

The Rating Act, 1894, was a consolidating Act, and preserved both 
the capital and the annual value systems of rating without any material 
alterations. ] 5 

The Rating on Unimproved Value Act, 1896, introduced this third 
system of rating, which can be adopted by any rating authority if approved 
by a poll of the ratepayers. 

The Rating Act, 1908, was similar to our present Act of 1925, under 
which all three systems of rating are retained. ££ Rateable property” 20‘ 
is defined as ££ all lands, tenements, or hereditaments, with the buildings 
44 and improvements thereon . 5 5 Certain lands are excepted. 4 4 Rateable 
<£ value,” under the annual value system, is defined as : 

(a) In respect of property within any district where the system of rating pro- 
perty on its annual value is in force, means the rent at which such property would 25 
let from year to year, deducting therefrom twenty per centum in case of houses, 
buildings, and other perishable property, and ten per centum in case of land and other 
hereditaments, but shall in no case be less than five per centum of the value of the 
fee-simple thereof. 

Section 8 (4) of the Rating Act, 1925, enacts the method of making 30 
the valuation list for the district in which the valuers are to set forth 
££ the rateable value ... of all rateable property in the district.” 

Section 63 of the Finance Act, 1933 (No. 2), is as follows : 

(1) The expressions “ capital value,” “improvements,” “ unimproved value,” 
and “ value of improvements” as used in the Rating Act, 1925, shall have the mean- 35 
ings for the time being assigned to those expressions in the Valuation of Land Act, 

1925. 

Under the Valuation of Land Act, 1925, ££ land 55 is defined as : 
all land, tenements, and hereditaments, whether corporeal or incorporeal, in "New 
Zealand, and all chattel or other interests therein, and all trees growing or standing 40 
thereon. 

This seems the widest meaning that could possibly be given to the term 
4 4 land,” and it is in accordance with this definition that valuations are 
made by the Valuer- General under the Act. 44 Capital value 5 5 is defined 

as : ■ I- . :v: 45 

the sum which the owner’s estate or interest therein, if unencumbered by any mort- 
gage or other charge thereon, might be expected to realize at the time of valuation 
if offered for sale on such reasonable terms and conditions as a bona fide seller might 
be expected to require. 

It seems clear that neither this extended definition of 44 land ” nor 50 
the definition of 44 improvements ” could possibly include the value of 
a publican’s license or the goodwill of the business carried on under it. 

This has been decided in judgments to which I will refer later. The 
Valuation Department appears always to have made its valuations 
on this assumption. It also seems clear that, from the inception of 55 
rating in this country, only lands and interests therein were allowed by the 
Legislature to be rated. Nowhere is there (nor has there been) any 
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authority to rate personal property other than chattel interests in land, 
to make this principle still clearer, the present Act (1925) exempts from 
rating even machinery affixed to the land, which might, otherwise, in many 
cases, be deemed to be part of the land. J 

5 In the case of In re Josepli( 1), Cooper, J.. decided that the license and 
goodwill of a licensed hotel is property liable to payment of estate duty, 

but is not to be considered in estimating either the unimproved value of the 

r j °f 7 16 value of the improvements thereon under the Valuation of 

10 J riie same view was taken by Sim, X, in In re Gilmer, Public Trustee 
l\ Commissioner of Skimp Duties( 2). The learned Judge states : - The 
„ lllteres . t oi tlie owner m the license and goodwill cannot be included in 
<4 ? lie unimproved value of the land as defined by the Act, and it is not an 
a “Pfovein^t within the meaning of the Act. The unimproved value 
lo ^ ot the land, and the value of the improvements taken together make 
<e 11 P ^ ie capital value of the land, and nothing can be included in the 
caS3 of a licensed house as representing the value of the license. That 
t ' e a PPoars to be the proper construction of the Act, and is the construction 
} on which the Valuation Department has always acted ”(3). 


m Heel v. 0 A‘eill(4). I cite from the judgment of Reed , Ostler, and 
Smith, JJ. ? as follows: The case of The Ring v. Bradford ((1815) 
i( 4 & S. 31b ; 105 E.R. 852), which was referred to in argument 

ti * • • Joes not touch the question which is to be decided here. 

a authoritative line of cases since that decision has established the pro- 

position that the goodwill of a publican’s business is not an interest 
* i n i an J an d is to be legally regarded as separate from rent ; and . , 

there is nothing in the Act now being construed which can be held 
“ to show any intention on the part of the Legislature to widen the def ini- 
30 “ tion of rent so as to include sums paid for the goodwill of a business ”{5). 

Now, although this was a decision under s. 3 of the National Expendi- 
ture Adjustment Act, 1932, it is an authoritative decision on the meaning 
of Ctf rent 5 ’ of a licensed hotel. I adopt and modify the language used by 
^ the learned Judges, and say that there is nothing in the Rating Act, 1925, 
35 nor in the history of rating in this country that extends the meaning 
of c rent ” to include the license and goodwill of a publican’s business. 

In Perpetual Trustees , Estate, and Agency Co, of New Zealand , Ltd. 
v. Wilson(Q), the question was again determined by the Court of Appeal. 
I cite from the headnote as follows : 

40 { A lease of land, “ together with the buildings thereon known as the Crown 
“ Hotel,” contained a provision for renewal, whereby valuations were to be made 
(a) “ of all the buildings and improvements then on the land,” and (b) u of the 
“ fair annual ground rent of the said land only without any buildings or improve- 
“ ments for a further term of twenty-one years ” ; and for the putting-up a lease 
45 for such further term to public auction at the upset price of the annual value of 
the said land, as valued without buildings and improvements, &c. . . . 

Held, . . . 1. That, unless in a case of this kind it appears from the terms 
of the lease that the hotel license has to be taken into consideration in fixing the 
fair annual ground rental, such rental must be based upon the land alone in its 
50 fair or unimproved state. 

“ Rateable property ” under the Rating Act, 1925, is expressly con- 
fined to “ lands, tenements, or hereditaments, with the buildings and 
“improvements thereon.” The license and goodwill appertaining todt 
are neither hereditaments nor improvements, and there is no authority 


(1) (1905) 25 N.Z.L.R, 225, 235. 

(2) [1929] N.Z.L.R. 61. 

(3) Ibid., 63. 


(4) [1933] N.Z.L.R. 319. 

(5) Ibid., 334. 

(6) [1945] N.ZX.R. 755. 
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in the Act to rate them. But that is precisely what the defendants 
appear to have done. The Land Sales Court fixed the value of both the 
hotel property and the adjoining section at £4,900. If we deduct the 
cost price of the adjoining section (£1,700), it leaves £3,200 as the value of 
the hotel apart from the license and goodwill. After deducting the 5 
statutory allowance of 20 per cent, for the buildings, &c., and 10 per cent, 
for the land, the valuer assessed the rateable value at £1,040. He must 
have assessed the gross rental at close on £1,300 per annum. Even if 
we take the Government valuation of £4,250, the assessment is extortionate. 
The valuer appears to have based it approximately on the rental of £26 10 ! 
per week formerly paid for both the licensed premises and the license 
and goodwill. This, in view of the authorities I have quoted, is quite 
wrong. 

The defendants seek to justify this method of assessment by references 
to the English decisions. The whole history and incidence of rating in 15 
England differs from that in this country. It begins with the Boor 
Relief Act, 1601 (14 Eliz., c. 2) (14 Halsbnry’s Complete Statutes of Eng- 
land , 477). This was a tax on the inhabitants, and was not confined to 
land. The Act and subsequent amendments were vague and lacking in 
definition. The result is referred to in Castle's Law of Rating , 4th Ed. 6, 20 
as follows : 

it will be seen that in most of the problems of rating there have been at least two 
views, often inconsistent with or contradictory of each other, taken by the Judges, 
and one or other of these views has been the one taken by particular Judges accord- 
ing to the circumstances of the case, or because they have already formed an 2 5 
opinion from other cases. Hence arises the difficulty in practice of having to recon- 
cile decisions which are often irreconcilable. 

It is to be noted that it was the “ inhabitant, parson, vicar and other 55 
who were to be taxed. If a person were not an inhabitant of a parish, 
even if he owned property therein , he escaped taxation. If an inhabitant, 30 

he was liable to taxation on both real and personal property, but, in time, 
only certain kinds of personal property were, in fact, rated. Thus Ryde on 

Rating , 8th Ed. 5, 6, states : 

In Beg. v. White, (1792) 4 T.R. 771, it was regarded as settled law that personal 
property was rateable, and it was held that inhabitants of Poole were rateable for gg 
their ships trading from that port ; that stock-in-trade was rateable, but that 
furniture, cash in hand (producing no interest), and money producing interest, 
but lent on the security of lands in other parishes, were not rateable. 

In 1836, the Parochial Assessments Act (6 and 7 Will. 4, c. 96) (14 
Halsbury's Complete Statutes of England , 501) was passed. It embodied 40 
the practice which had evolved of rating each occupier upon the value of 
his property as let on yearly lease, making a deduction for the repair and 
maintenance of the property. 

In 1840, the Poor Rate Exemption Act (3 and 4 Viet., c. 89) (14 
Halsbury's Complete Statutes of England , 504) was passed. It made it 45 
unlawful to tax any inhabitant on profits of stock-in-trade or other pro- 
perty other than lands, houses, tithes impropriate, propriations of tithes, 
coal-mines, or saleable underwoods. 

Not until 1925 was any comprehensive attempt made to rationalize 
the law of rating. The Rating and Valuation Act, 1925 (15 & 16 Geo. 5, 50 

c. 90) (14 Halsbury's Complete Statutes of England. , 617), provides for a 
uniform rate on the rateable value of each hereditament in the rating 
district. The method of ascertaining the rateable value is set out in 
s, 22 of the Act, but it is unnecessary to discuss it here. In this Act, 

<£ hereditament ” is defined in s. 68 as: 55 

any lands, tenements, hereditaments or property which are or may become liable to 
any rate., / , . , 
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'The word “ property ” is not defined, but, bearing in mind the history of 
rating in England, under which personal property was liable to taxation 
under the original Act of 1601, the inclusion of this term may serve to 
explain any difference at present existing between the systems of rating on 
5 annual value in England and in this country. 

It is unnecessary to refer to the numerous English cases cited during 
the argument, as the law in respect to the rating of licensed premises 
has been settled in that country by the decision of the House of Lords in 
Robinson Bros. (Brewers), Ltd . v. Houghton and Chester 4e- Street Assess - 
10 merit Committee(l ). The White Lion Hotel at Houghton-le- Spring was 
assessed by the Assessment Committee at a gross rental of £112. On 
appeal to Quarter Sessions, this was reduced to £95, following the decision 
in Bradford-on- Avon Assessment Committee v. White( 8), where it was 
held that the higher rent a brewer would be prepared to pay, to enable 
15 him to sublet to a tied tenant, should not be taken into consideration. 
This decision was affirmed on appeal to the High Court. On further 
appeal to the Court of Appeal, the decision of the High Court was reversed. 
The House of Lords, as before stated, affirmed the decision of the Court 
of Appeal. This decision is to the effect that the proper assessment of a 
20 public house should be at a figure which had regard to the competition of 
brewers, and to the increased rents which they might offer. Lord Mac- 
millan (with whom the other Law Lords concurred) in the course of his 
speech used certain words which I think the defendants have misconstrued. 
For instance, he states : 44 Nor, in taking into account the rent which a 
25 <e brewer would pay, is there any violation of the principle that the valua- 
“ tion must be rebus sic stantibus. It i s precisely because the hereditament 
c; is a public house, and is to continue to be used as such, that it attracts 
44 the brewers’ competition ’ ’(9). This cannot mean that the license must 
necessarily go with the licensed premises and be valued as if appurtenant 
30 to the land. The difference in the gross value, with and without the 
assumed competition of the brewers, was only £17 per annum. The low 
rents indicate that the value of the license and goodwill could not have 
been valued as part of the hereditament. His Lordship continues : 
44 The case is just the same as that of any manufacturer who rents shops for 
35 the retail sale of his goods ”(10). With great respect, I think there is a 
difference. If the manufacturer outbids a present tenant, the latter has 
to leave, and the manufacturer can open his own business without hindr- 
ance. But a new tenant of licensed premises, be he brewer or not, must 
also purchase or obtain a publican’s license before he can use the premises. 
40 The question arises : Is the excess rent he is prepared to pay not in fact 
an indirect payment for the license ? I think this thought must have 
occurred to His Lordship, for he continues as follows ; 44 While, therefore, 
44 evidence as to the rents which brewers would be prepared to pay for 
44 the tenancy of a public house, whether they propose to sublet it to a 
45 44 tied tenant or to occupy it themselves through a manager, is in my 
44 opinion both competent and relevant in estimating the rent which a 
44 hypothetical tenant of the public house might reasonably be expected 
44 to pay, it by no means follows that the rent which could be obtained from. 
44 a brewer is necessarily to be taken as the gross annual value. There 
50 44 may not be many brewers in the district looking out for public houses to 
44 let, and the chance which a public house in the particular locality has 
44 of being let to a brewer willing to pay a high rent may be small. It is 


(7) [1938] 2 All E.R. 79; affg. [1937] 

2 All E.R. 298. 

(8) [1898] 2 Q.B. 630. 


(9) [1938] 2 A11E.R. 79, 86. 
(10) Ibid,, 86. 
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<fi for the valuing authority to arrive at their valuation on the whole evi- 
dence, including evidence as to the extent of the demand for public 
“ houses in the district, the parties likely to compete for them, whether 
“ brewers or others, the rents which these competitors of all classes would 
“ be likely to offer, and all other relevant considerations. In the present 5 
“ stated case, it will be noted that the figure of £112 is not said to be the 
“ rent which a brewer would be willing to pay for the White Lion Hotel, 

“ but that the rent at which the hereditament might reasonably be expec- 
“ ted to let from year to year would be sufficiently high to support a 
<£ gross value of £112, if regard be had to the competition between brewers 10 
“ and to the rent which a competing brewer, who desired the premises in 
<k order to secure the use of them for the sale of beer from his own brewery, 

“ might be willing to give ”(11). 

Some of the dicta of Scott , L.J., in the same case in the Court of 
Appeal have, in my opinion, been too widely construed by the defendants. 15 
Thus he states : “ Whilst the tenant is hypothetical . . . the here- 

“ ditament is actual, namely, the hereditament described in the valuation 
“list with all its actualities . . . That is why, in valuing a public 

“ house, you must take into account its license, with the statutory ixnpli- 
“ cations of the license, as, for instance, on the one hand, its monopoly 20 
“ value, and, on the other, the degree to which in that area the competition 
“ of other licensed houses may reduce the profit-making quality of that 
<e particular house, and so prejudice the demand for it ”(12). 

Now, taking into account the license does not mean assessing the 
license for rating purposes. What he means, in my opinion, is this, 25 
Here is a house suitable for use as a licensed house. It has been approved 
for that purpose by the Licensing Authority. It will, therefore, be in 
demand by prospective tenants unless that demand is reduced by undue 
competition of other licensed houses in the vicinity . He cannot mean that 

the license is to be assessed, for he says ; “ The hereditament to be 
“ valued under s. 22 of the Act is always the actual house or other property 30 
u for the occupation of which the occupier is to be rated, and that here- 
etf ditament is to be valued as it in fact is — rebus sic stantibus ”(13). 

We have seen from the New Zealand decisions I have cited that the 
license and goodwill of a license are not a part of the hereditament. 35 
This is also recognized in England. In the case of Cox v. Harper (M), 
a public house had been let at a rental of £150 per annum for the premises, 
and £1,250 per annum in lieu of premium for the goodwill. A creditor 
levied execution against the tenant, and the landlord claimed one year’s 
arrears of rent, in which he included both yearly sums. It was held by 40 
the Court of Appeal that the sum paid for the goodwill was not rent 
within the meaning of the Landlord and Tenant Act, 1709, s. 1. This 
section provides that a sheriff under an execution must pay to the landlord 
of any demised premises on which goods are seized : 

all such sum or sums of money as are or shall be due for rent for the said premisses 45 
at the time of the taking such goods or chattels by virtue of such execution Pro- 
vided the said arrears of rent do not amount to more than one year’s rent. 

Here, a clear distinction is recognized between rent of the premises and a 
payment of goodwill. 

The English decision referred to may possibly be followed here to 50 
this extent — that the premises (only) are to be valued rebus sic stantibus. 

In this event, the case of Duncan v. MacMe( 15) would be of assistance. 

(11) [1938] 2 All E.R. 79, 86. (14) [1910] 1 Oh. 480. 

(12) [1937] 2 All E.R. 298, 311. (15) [1940] G.L.R. 226. 
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There, a property was leased for a term of sixty years. The rental for 
the first ten years was £100 per year. For each succeeding term of 
ten years the rent was to be fixed by arbitration on the value of the “ land 
<c and appurtenances as a site for an hotel . . . excluding from 

“ consideration any buildings.” The Court of Appeal held: 

That the arbitrators or umpire are to estimate the ground rent upon the basis 
of the unimproved value of the land as enhanced by the mere existence of the license, 
excluding from their consideration the buildings, &c., upon the land, and not taking 
into consideration the goodwill of the hotel business actually carried on or the 
trade actually done on the premises in the past. 

In the case just cited, the lease itself required the land to be valued 
ei as a site for an hotel.” If, under the Eating Act, the “ lands tenements 
£ 4 or hereditaments together with the buildings and improvements thereon’ ’ 
are to be assessed as they stand, and as they are being used, then any added 
value from the mere existence of the license may be taken into account. 
I doubt the correctness of this doctrine, because a large house, in a business 
area, might be used as a residence by one or two people with most of its 
rooms closed up, although it would be suitable for a boarding-house, 
nursing-home, or rooms for medical practitioners. In my opinion, the 
premises should be assessed for any legitimate purposes for which they are 
suitable and for which there would be a demand. In any event, the 
valuer mu. at bear in mind that the hypothetical tenant, in addition to the 
rent he will pay for the licensed premises, will have to pay to the owner of 
the license its full value, either by purchasing it or obtaining its use for a 
term. The valuer will have to consider whether or not a tenant 
who has already paid full value for the use of the license and 
goodwill, will duplicate the payment by paying an excessive rental. . 

It is the purpose for which land is used, or is suitable, that fixes its 
value as sites for buildings. In streets used for large retail businesses, the 
land will be more valuable than land in streets used for residential purposes. 
Sometimes the opening of a large retail business in a street enhances the 
value of all the land in its vicinity. It increases the pedestrian count ; 
that is, the number of people using the street, and, therefore, the number 
of potential customers. Similarly, the opening of a first-class hotel may 
enhance land values in its vicinity by bringing there guests more or less 
affluent, from other parts . An ill- conducted or inferior hotel, on the other 
hand, could be a positive detriment to its locality. 

Counsel for defendants refers me to the decision of the Land Sales 
Court delivered by Finlay , J., in In re Oriental Hotel , Muir to Niall(W). 
This was a decision under the Servicemen’s Settlement and Land Sales 
Act, 1943. The Court held that, where the license and goodwill of an 
hotel as well as the licensed premises were sold to the same purchaser, 
and separate prices allotted to each, the Court had power to consider the 
whole transaction, and, if the total pi ice were not excessive, to consent to 
the sale of the land. In effect, the Court refused to penalize a vendor if 
he failed to make a correct mathematical apportionment of the respective 
values, first, of the license and goodwill, and, secondly, of the licensed 
premises. In the course of his judgment, the learned Judge stated: 
“ Under the law of New Zealand . . . licenses granted under the 

“ Licensing Act, 1908, and its amendments, and the goodwills of businesses 
“ conducted pursuant to such licenses are not land and do not constitute 
“legal or equitable interests in land ”(17). His Honour then proceeds 
to consider whether or not there is : 44 [an] additional value assessed by 
“ reason of the fact, that the land and buildings, regarded as a whole, are 
“ licensed premises ,that the buildings are specially adapted for a publican’s 
(16) [1944] N.Z.L.R. 512. (17) Ibid., 514. 
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business (as to which see In re Lucas and, Chesterfield Gas and Water 
“ ^ 0 j V -u '[,^^9] ^ K.B. 16)), and that on those premises is centred 
££ ® nc * bas for some considerable time been centred a prosperous publican’s 
business (18). After reviewing certain English authorities, he finds 
that these facts do add an additional value to the land and buildings. 

In re Lucas and Chesterfield Gas and Water Board( 19) was a case of 
compensation for land taken compulsorily, and under the statute, “ special 
££ adaptabi ity ’ had to be allowed for. There is no doubt that “ special 
adaptability enhances the value and annual value of any property. 

I do not propose to review the numerous English decisions cited bv 
Firikiy,! m the Oriental Hotel case(20). Thev certainly provide author- 
riy for the proposition that part of the goodwill of a licensed house in 
actual tact, if not m law, attaches to, and enhances, the value of the 
licensed premises. There was a time in England when the owner of any 
suitable premises coul d obtain a license for them . If this were so to-dav 
it would be easier to follow the decisions. It is certainly not so in New 
Zealand, where the number of licenses cannot be increased. The owner of 

a license, therefore, is in a privileged position. He can protect himself 
from being fleeced by a too greedy landlord. Usually the license and the 
premises are sold and purchased, or disposed of, together. To prevent 
confusion of thought, the licensed premises should be considered as be- 
longing to a landlord, and the license and goodwill to the tenant. The 
tenant ownmg a valuable property in the license and goodwill will 
protect himself by a carefully- drawn lease, even if only from year to year 
safeguarding bis license and his right to apply for a removal of it at the < 
end of the term. To whom then does the goodwill belong ? I consider 
our Court of Appeal has answered this question in Duncan v. Mackie( 2 \). 

I here, where the lease required the existence of the license to be taken 
into account m fixing the rental, it was held, as before stated, that the 
arbitrators or umpire must not take into consideration “ the goodwill of < 

« JX tt ; ’VoS 3 ™ • • • 0r . thetrade actua % done on the premises ‘ 
« 3 N® past , 22 >‘ Tbej were to consider only “ the ground rent . . . 

the land as enhanced by the mere existence of a license ”(23). 
How, m practice is a valuer to apply this decision ? I adopt the principle 
?[ Slc f antlhv s from the English decisions, hut qualify it by adding 3 
the valuer x ma y also consider any legitimate purpose for which the 
premises are suitable, and for which there would be a demand. He may 

^v° COnsid 1 er ftion the suitability of the premises for the 
business of a publican, and the fact that they have been approved bv the 

^hvSftS^ ionty for the purpose. He will estimate the rental which 4 
W ° uld be P re P ar ed to pay on a tenancy from year 
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there is a law in existence restraining or prohibiting aggregation of land 
he will consider the effect of that in eliminating the competition of mono- 
poiistic ^concerns, such as brewing companies. Where there is a law 
e °* tail* rents for business premises, that, too, must be con- 

s . iaerecl * , Me ? n 110 account include any part of the value of the 
license and goodwill m his assessment. Any value added to the premises. 
by the mere existence of the license is indirect, and similar in effect to 
e \a ue added to land, by the existence thereon of any class of retail 

10 ~?smes 8 , where there is a vigorous public demand for the goods retailed. 

11 + he valuer should bear in mind that this indirect added value is less in 
. ie Ca ' se . 0: 1 sensed premises than in that of other businesses not restricted 
in number ; because, as before stated, the tenant of, sav, a drapery 
s op, if he will not pay the rent demanded for a renewal of his lease, 
muse vacate the premises, and the landlord can let the premises to another 

10 7 10 doe ® not squire any license, and who can, therefore, get the 

benefit of a considerable part of the goodwill which, in this case, attaches 
to-tne premises. On the other hand, when the tenant of licensed premises 
quits, and obtains a removal of his license, he takes the goodwill with 
90 ^ lim * premises vacated are no longer licensed, and no new license 

can be granted for them. This disability of licensed premises is compen- 
sated for by what may be called the competition of sites. I introduce 
this new element into an already complicated system with some trepida- 
tion, but I consider it important. A license, by virtue of the Licensing 
Act, may not be removed for a greater distance than half a mile. The 
-5 number of suitable premises, or sites, within the radius may be limited, 
and a tenant of licensed premises may be prepared to pay a higher rent 
than a fair rent for a renewal of his lease, rather than incur the trouble 
and expense of a removal. He will not allow himself to be fleeced 
indefinitely, but at the first opportunity will lease, buy, or build ether 
SO premises. He is, therefore, in a position to higgle ” with his landlord, 
and to keep the rent down to a reasonable amount. 

For these reasons, in my opinion, the rateable value of licensed pre- 
mises should bear a close relationship to that of comparable land and 
buildings (not being licensed premises) in its vicinity. 

35 The effect of s. 129 of the Licensing Act, 1908, was not argued before 
me, but it should be considered. It prohibits a Licensing Committee 
from consenting to the removal of a license : 

unless it is satisfied that no objection to such removal is made by the owner of the 
premises to which the license is attached. 

40 The English Act is similar. In both countries, the owner of the pre- 
mises usually ow r ns the license also. But there a, re exceptions. Does 
this section mean to give absolute control to a landlord over his tenant’s 
license ? I think this was not intended by the Legislature. It would 
amount to a partial confiscation of a tenant’s license and goodwill, in 
45 favour of the landlord. This would be at variance with the spirit of 
our laws and system of jurisprudence. It would also be in conflict 
with the decisions of our Court of Appeal which I have cited. It is true 
that both here and in England a way has been found by the Courts to 
protect the tenant in such cases : see Lactby v. E. Lacan and Co . , Ltd 
50 and Thornton(25) and Ex parte Gaukrodger , In re O’ Driscoll's Appli- 
cation (26). 

It is clear that this section of the Licensing Act could work an injustice, 
and should be amended. In practice, a prudent tenant would protect 
(25) [1899] A.C. 222. (26) (1901) 20 N.Z.L.R. 660. 
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A* N. Haggitt and J . C. Robertson , for the appellant Corporation. 
Meade , for the respondent. 


Haggitt, for the appellant Corporation. The real issue is the method 
to be adopted in making valuations of licensed premises in the cities of 
Auckland, Lower Hutt, Dunedin, and Nelson, in which the system of 
rating property on the annual value is in force. The learned Judge 
lays down a method of valuation with variations on the practice generally 
adopted(l). The question is whether the judgment given in the previous 
J ear ^ Judge of the Assessment Court(2) or the judgment in the Court 
below(3) is correct. The question in issue is set out in the former 
judgment (4). 


ihe City "Valuer must take into account the fact that he is valuing an 
hotel property. It is his duty in assessing the rateable value to take as 


his basis the gross annual rental, as indicated in Dunedin City Corporation 
15 v. Young (6). The assessment must be taken on the assumption that, 
in respect of his occupation of the premises, the tenant will not have 
to pay anyone anything more than his rent. The City Valuer has never 
valued the goodwill or the license as such, but only the enhanced value 
accruing to the land by the existence of a hotelkeeper’s license. The 
20 hotel property is rated as a unit. A license is issued to a person to sell 
liquor in specified premises. In none of the English cases did the decision 
turn on the license or goodwill being assessed as such : only that can be 
assessed which is capable of being “rateable property ” as that term 
is defined in s. 2 of the Eating Act, 1925. Eating on the annual value 

25 is regulated by a code complete in itself. The inquiry in every case 

is as to the rental value of the rateable property. 

The land and buildings are actual, but the person to rent them is a 
hypothetical tenant. A continuance of the existing rent is assumed ; 
and the purpose for which the premises are used is a factor in determining 
30 the rent so paid : 27 Halsbury’s Laws of England , 2nd Ed. 389, 390. 
The actual rent is no criterion, unless it be what the hypothetical tenant 
could be expected to pay : Poplar Assessment Committee v. Roberts^),. 
All possible tenants, including the present tenant, and the landlord 
must be considered : Toumley Mill Co. (1919), Ltd. v. Oldham ; Assess- 
35 ment Committee (7) ; and as to the valuation of licensed property, see 27 
Halsbury’s Laics of England, 2nd Ed. 425. The rateable value of the 
property in issue here, assessed as an hotel and bottle-store, on the annual 
value of £1,040 is equivalent to a rental value of £25 per week less the 
statutory deduction of one-fifth. The estimate of purchase value of 
40 the fee simple is a minimum of £20,800, and the rateable value may not be 
less than 5 per cent, of that amount (£1,040). The respondent purchased 

in 1946 for £25,800, and at 5 per cent, on that sum the rateable value 
is £1,290 (including the license and goodwill). The valuer has valued 
it for rating purposes on a low value, and less than the Government 
45 value. Eegard must be had to the purpose for which the property is 
being used for the particular year : the principle of rebus sic stantibus. 

This Court is concerned only with the annual value. The difference 
in principle between the relative English statutes and the Eating Act, 
1925, is explained in Dunedin City Corporation v. Young (S). 


(1) Ante , p. 351, 1. 28, p. 967, 11. 2, 12. 

(2) Ante , p. 342, 1. 24. 

(3) Ante , p. 343. 

(4) Ante , p. 342, 1. 24. 

(5) [1941] 4 3ST.Z.L.G.R. 72. 


(6) [1922] 2 A.C. 93, 103, 116, 120, 121.. 

(7) [1937] A.C. 419, 436, 437; [1937] 

1 AilE.R. 11, 19, 20. 

(8) [1941] 4 N.Z.L.G.R. 72, 80. 
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The license must be taken into account in Hew Zealand, as in England, 
and the valuer’s duty is to ascertain the value of the land and of the build- 
ings thereon as an existing unit. Anything that affects or enhances the 
■value of the unit must be taken into account by the valuer ; and, as the 
buildings are licensed buildings, they must be valued as such. 

There is no material difference in the definition of 
in the Hew Zealand statute and the words 
English Acts of 1869 and 1925, and no 
“ rateable property 

“ditament” in those English statutes, and, 

“ or property ” in the English Act of 1925 constitute in themselv 
line of demarcation sufficient to justify the rejection of the principles 
laid down in Cartwright v. Sculcocvtes Union( 9) and Robinson Bros , 
(Brewers), Ltd. v . Houghton and Chester -le- Street Assessment Commitfee( 10) 
and other English cases, as His Honour suggested(il). 

The value of the fee simple, for the purpose of assessing the minimum 
rateable value, means the market value of the unencumbered fee simple, 
including the existence of the license and the element of goodwill in 
respect of it ; and the market value is enhanced by the existence of the 
license and goodwill, just as the rateable value is affected and enhanced 
by those same factors. The existence of the license must be taken into 
account : Ryde on Rating, 6th Ed. 648, 657, 661, referring to The King 
v. Bradford^ 12) and Cartwright v. Sculcoates Union(l 3). All considera- 


rateable value 55 
net annual value ’ J in the 
difference between the words 
in the Hew Zealand statute and the word here- 
in particular, the words 10 
res no 
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accordingly have regard to the existence of the license and the likely 
volume of trade. The words “ e capital value ” as used in In re Gilmer, 
Public Trustee v. Commissioner of Stamp DuUes(24 ) do not mean the 
same thing as the value of the fee simple : see the definition of 44 rateable 
5 “ value 55 in s. 2 of the Rating Act, 1925. Under the system of rating 
on the annual value, the Government Valuation Roll is disregarded: 
the inquiry is to reach a result on which rates only are to he assessed. 
No other form of taxation is affected. 

Section 8 (4) of the Valuation of Land Act, 1925, regulates the valua- 

19 tion of land on the basis of the annual value ; and s. 33 provides for the 
annual valuation list after approval by the Judge of the Assessment Court. 
This is similar in effect to the English legislation. 

The inquiry under the Rating Act, 1925, is confined to rates : the 
property to be rated is land plus buildings, with all the advantages and 
15 disadvantages which affect their rental value : In re Oriental Hotel, 
Muir to Niall(25) ; and, for the reasons there given, this case is disting- 
uishable from Lire Joseph( 26), Heelv. O’NeiUffl), tmdC ox v. Harper (2&); 
and see Ryde on Rating , 8th Ed. 677. In Duncan v. Mackie{ 29) and 
Perpetual Trustees , Estate , and Agency Co. of New Zealand, Ltd. v. 

20 WUson(zV)) , the whole question turned on the terms of the particular 
lease ; here, there is an entity consisting of an hotel, and it must be valued 
rebus sic stantibus . 

Under the statute, as interpreted in England in respect of corresponding 
sections, the license enhances the value of the land and buildings, and 
25 must be taken into account by the valuer. The value of the fee simple, 
for the purpose of rating on annual value, is the annual value capitalized : 
Inland Revenue Commissioners v. Earl Fitzwilliam (31), Ashby's Cobham 
Brewery Co., Petitioners , In re The Crown , Cobham( 32), and Tooheifs , 
Ltd. v. Valuer- General^ 33). The total value of an hotel premises consists 

30 of the combined value of three elements: Toohey’s, Ltd. v. Valuer -General; 
and those characteristics are enumerated in The King v. Shoreditch 
Assessment Committee, Ex parte Morgan{Z4), Perpetual Trustees, Estate, 
and Agency Co. of New Zealand, Ltd. v. Wilson( 35), and Duncan v. 
MackieifM). These authorities demonstrate that the license and goodwill 
35 must be taken into account as enhancing the value of the property; 
and for those reasons the judgment(37) is wrong in that the learned Judge 
assumes that the valuer has valued the license and the goodwill(38). 

As to goodwill, the statement in Ryde on Rating , 8th Ed. 672, is adopted, 
and see, in Duncan v. Mackie{ 39), the reference to 44 an ordinarily efficient 
40 “ hotelkeeper.” 


Robertson , in support. The English and New Zealand rating systems 
have in common that the ground of liability for a rate is rateable occu- 
pation. In New Zealand, the subject-matter of the occupation is defined 
in s. 2 of the Rating Act, 1925, as 44 rateable property.” In England, 
45 the term used is 4 4 hereditament ” : Rating and Valuation Act, 1925 


(24) [1929] N.Z.L.R. 61. 

(25) [1944] N.Z.L.R. 512, 514. 

(26) (1905) 25 N.Z.L.R. 225. 

(27) [1933] N.Z.L.R. 319. 

(28) [1910] 1 Ch. 480. 

(29) [1940] G.L.R. 226, 229. 

(30) [1945] N.Z.L.R. 755, 759. 

(31) [1913] 1 K.R. 184, 189; aff. on 

app., [1913] 2 K.R. 593, 397 ; 
aff. on app., [1914] A.C. 753, 
759, 763. 


(32) [1906] 2 K.B. 754, 761, 762. 

(33) [1925] A.C. 439. 

(34) [1910] 2 K.R. 859, 876. 

(35) [1945] N.Z.L.R. 755, 766. 

(36) [1940] G.L.R. 226. 

(37) Ante , p. 351, 1. 32. 

(38) Ante, p. 345, 1. 53. 

(39) [1940] G.L.R. 226, 234. 
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(14 Halsbury's Complete Statutes of England , 617), ss. 20, 68 : Eyde on 
Rating , 8th Ed. 1108, 1127. The inquiry both in England and in New 
Zealand under the system of rating on animal value is as to value (rental 
value). In New Zealand, the amount of the rate depends on the “ rate- 
^ able value” of “rateable property.” In England, the position is 
similar : see s. 22 of the Eating and* Valuation Act, 192, ' ‘ 

Rating , 8th Ed. 1108, as to “ net annual value 
The oniv distinctio: 


•5, and Eyde on 
and “'rateable value.” 
n is that the deduction from gross value to net annual 
value is measured in New Zealand by an arbitrary percentage : Dunedin 
City Corporation v. loung(4Q). In some of the earlier English Acts, 
the words “ rateable property ” are actually used : see Hyde on Rating ’ 
8th Ed. 1030. The English Acts, which commenced with, the Poor 
Eelief Act, 1601 (43 Eliz., c. 12) (14 Halsbury's Complete Statutes cf 
England , 477), still apply, and also the decisions thereon : Rude on 
Rating, 8th Ed. 219-221, 225, 226. Th* only real difference between 
“hereditament” as defined in the RaMig and Valuation Act, 1925 
(Eng.), and ‘ rateable property” as def ned in s. 2 of the Eating Act, 
1925 (N .Z.), is the addition of the words “ or property ” to which reference 
is made in the judgment of the Court below(41). * (For the reason for 
the inclusion of those words in the definition of “hereditament,” it is 
necessary to go back to the Act of 1601, under -which personal property 
was rateable. In 1840, rating on personal property ceased, but in 1874 
a special Act brought in a system of rating with reference to sporting 
rights, which were held to be an incorporeal hereditament, so that it 
became necessary to retain the words “or property.” Cartwright's 
case(42) and Robinson's ease(43) were not decided on the basis that a 
license was “property,” and rateable as such: such a license is not 
“ land ” or a “ tenement ”ora“ hereditament,’ ’ because it is personal, and 
renewable annually. Payments are not “ land, tenements, or heredita- 
“ men ts,” and are, therefore, “ property ” : see The Queen v. Christopher- 
«<m(44), cited in Rycle on Rating, 8th Ed. 637, 638, 639. Tolls, as in- 
corporeal property, are not per se rateable, but the principle emerges 
that, if they arise out of the land, they are taken into account in esti- 
mating the net annual value of the land. In New Zealand, the land and 
buildings are rated ; and Robinson’s case (45) is directly applicable here : 
The Queen v. North and South Shields Ferry Co.( 46) and Rydeon Rating, 
8th Ed. 482. The license must be taken into account because it is an 
element or condition that enhances the value of the “ rateable property ” : 
Waddle v. Sunderland Union(47) and Appenrodt v. Central Middle- 
sex Assessment Committee (48) ; and see Ryde on Rating, 8th Id. 243-245, 
259-264, as to the actual conditions affecting the hereditament at the time 
the valuation is unade. The English cases unaffected by the words 

or property ’’ in estimating the annual value of licensed premises 
are West Middlesex Waterworks Co. v. Coleman. (49) and Allison v. Monk- 
wearmouth Shore 0verseers(50 ) ; and see the Irish case, Armstrong v 
Commissioner of Valuation in Irelcmd( 51), which, as it applies the prin- 
ciples of the English decisions, is directly in point here, and is entirely 

/In 72 - ( 47 > [1908] 1 K.B. 042, 649, 653. 

49 nmn O R VfiV tr (48) [1937] 2 K ' B - 48 ’ 55 ’ 56 ’ 61 > 75 ; 

(42) [1899] IQ B. 667 ; aff. on app., [1937] 2 All E.B. 325, 328, 329, 

[1900] A.U. 150, 330 333 3 4.9 3 4. S 

(46) (185tyl EL & BL 140; 118 E.R. (51) [1905] 2 I.R. 448, 471. 
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against the respondent’s contentions. As to the position in England 
generally, see M Halsbunfs Complete Statutes of England , 445 et seq . 

Meade , for the respondent. The term “ such property” in the 
definition of “rateable value” in s. 2 of the Eating Act, 1925, means 
5 “ rateable property.” The appellant does not contend that the license as 
such (including goodwill) is rateable property, but says that its value 
is to be added by way of enhancement. A licensed house consists of 
three elements : the land, the buildings, axld the license : see Toohey’s, 
Ltd . v. Valuer- General(52). Here, the question is whether, for rating 
10 purposes, these three elements are to be added together and taken as an 
existing unit. If the license is brought in by way of enhancement, 
then the same result is achieved as if the license were 4 ‘ rateable property.’ 5 
The English decisions show that the Courts have viewed the matter in 
the light of an existing unit, treated as the totality of all three elements. 
15 The Courts in New Zealand are not entitled to "adopt those decisions, 
owing to the effect of different statutory provisions, which prevent the 
value of the license being taken into account. Eateable value is the 
amount for which the land and buildings can be let from year to year. 
The expression “ capital value ” is defined in the same terms in both the 
20 Rating Act, 1925, and the Valuation of Land Act, 1925. In New Zealand, 
the only authority to rate is contained in the Rating Act, 1925, and deci- 
sions based on other statutes are of doubtful assistance : see Rousou v. 
Photi ( Gort Estate Co ., Third Party)(5 3). This case is to be determined 

within the principles enunciated in In re J oseph(54), in which the definition 
25 of “rateable property” was practically the same as the definition in 
the Rating Act, 1925. In re Joseph(55) was followed in In re Gilmer , 
Public Trustee v. Commissioner of Stamp Duties (56), and both decisions 
were approved in Heel v. O’ Neill(57), where it was decided that moneys 
paid for goodwill cannot be considered as rent paid in respect of land and 
30 buildings, and, accordingly, goodwill is severable from the land and build- 
ings. If the principle of enhancement applies, then there must be 
established some nexus between the license and the land and buildings : 
Cox v. Harper (58). 

In each case, the question of enhancement depends upon the constating 
35 authority. (In Cox v. Harper (59), it was the agreement of the parties.) 
Upon that principle, the Oriental Hotel case(60) was determined. As 
far as the rating cases in England are concerned, one must look to the 
constating authorities upon which they are founded. It was stated 
in the Oriental Hotel case(61) that rent fundamentally is something 
40 paid for the use of land with the buildings on it, and that covers the 
definition of “ rateable value ’ ’ in the Rating Act, 1925 ; but, in that case, 
the Court, in finding that the license enhanced the value of the land and 
buildings, based its decision on the contract of the parties(62). If 
the parties had sold the land and buildings without the license, the position 
45 might have been different. In West London Syndicate , Ltd. v. Inland 
Revenue Commissioners^), it was held that the goodwill was “ property ” 
other than land. The definition of “rateable property ” is not to be 
expanded by adding some such words as “ as an existing unit ” or “ as a 
“ going concern.” The statutory foundation for rating in England was 


(52) [1925] A.C. 439. 

(53) [1940] 2 All E.R. 528. 

(54) (1905) 25 N.Z.L.R. 225, 228, 234. 

(55) (1905) 25 N.Z. L.R. 225. 

(56) [1929] N.Z.L.R. 61. 

(57) [1933] N.Z.L.R. 319, 330. 


(58) [1910] 1 Ch. 480. 

(59) [1910] 1 Ch. 480. 

(60) [1944] N.Z.L.R. 512. 

(61) [1944] N.Z.L.R. 512, 514. 

(62) Ibid., 518. 

(63) [1898] 2 Q.B. 507, 508, 513, 523, 





tiie FoGr Keliet Act, 1601, and this was followed by differing English 
statutes : 14 Halsbury's Complete Statutes of England , 455 et sea. ^ and 
see The King v. Bradford^), The Queen v. 7 " ' ~ ‘ 

on Mating, 8th Ed, 5, 6. The English authorities 
relies are not applicable in New Zealand, where, f 
of rating (the Eating Act, 1876), the definitioi 
in s. 37 meant all land together with the buildi; 
thereon, . Section 2 of the Eating Act, 1925, * 
and provides that the animal value, shall not be less 
of the fee simple. The Otago Provincial Ordir 
the position in England was not applicable to ■ 
see the Property Assessment Act, 1879, and the 

\ alae Act, 1896, s. 2. In England, _ 

(notably, machinery) are taken into account in fixing 
ditament. The difficulty i 
it be conceded that, from the beginning, 
has been, under the constating air ~ 
and that the authorities cited 
reference to the constating air 
Cobham Brewery Co., Petitions 
Armstrong v. Commissioner if 
Land Tax Assessment Acts, 1910-1924, 

(2 Conimomvealth Statute 
“ property, 55 the Australian State 

definition : Melbourne Tramway and Omnibus Co., Lit 
Corporation^ 68 ) : Collins on Valuation of Land , 140, 2 Co: 

Statutes, 1568. The questions asked in T T__ 

have been correctly answered by the learned Judge in the Court below, and 
the method of valuation set out in his judginent(69) is such that any 


Lumsdai?ie(65), and Hyde 
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‘he very inception 5 
“ rateable land” 
rid improvements 
s the same test, 
than 5 per cent. 
1865, shows that 10 
ovince of Otago : 
ating on Unimproved 
certain classes of personal property 
„ the value of a here- 
with regard to the English cases disappears if 15 
* in each particular case the test 
Lority, the idea of an existing unit, 
English and otherwise, are decided by 
Lthority in each particular ease : see Ashby's 
•s, In re The Crown , Cobham(66) and 20 
of Valuation in Ireland^ 7). The Federal 

5 specifically include a hotel license 
1658) ; and, in defining the term “ rateable 
rating statutes follow the English 

~'d. v. Fitzroy 25 
: monwealth 
the originating summons 



Questions having arisen as to the correct method of ascertaining the 
rateable value of such premises for the purpose of assessing the rates 
thereon, an originating summons was issued to determine these questions. 
This was heard by Fleming , J. , whose judgment is the subject of the 
■5 present appeal. 

The questions asked in the summons are fully set out in the judg- 
ment which has been prepared by Finlay , J., as are also the answers given 
by Fleming , J. 

Shortly stated, the effect of the judgment in the Court below is that 
10 the publican’s license and the goodwill of the business carried on should 
not be taken into account in arriving at the rateable value of the premises. 

The contention of the appellant Corporation is that the license and 
the goodwill attached must be taken into account, and that the valuer’s 
duty is to ascertain the value of the land together with the buildings 
1.5 thereon as an existing unit. Furthermore, anything that affects 
or enhances the value of the unit must be taken into account 
by the valuer, and as the buildings are licensed, they must be valued as 
such. 

Respondent contended that the license and goodwill should not be 
20 taken into account in assessing the rateable value, and the question 
between the parties may be shortly expressed in these terms : Are 
hotels to be valued with or without regard to their licenses ? It was 
this question that was argued in this Court. The matter is one of con- 
siderable financial and legal importance, and the case show's that the assess- 
25 ments of some thirty hotels in the City of Dunedin are dependent on the 
outcome of the appeal. 

Finlay , J., has in his judgment reviewed the law and the cases at 
considerable length and with much helpful detail. 

This renders it unnecessary for me to do more in my consideration of 
20 the question than to refer to a limited number of authorities and to 
relevant legislative provisions. Counsel for the Corporation strongly 
relied on the English law, based on many authorities, including judgments 
of the House of Lords, which he asserted established that, in the valuation 
of a licensed house for rating purposes, regard is had to the circumstance 
35 that the premises are licensed. He contended that these authorities 
were applicable to, and binding in, New Zealand, and that there was neither 
in the New Zealand legislation nor in the New Zealand decisions anything 
which made these authorities inapplicable. 

Respondent’s counsel contended that, because of the terms of our 
40 statutes and of certain decisions of our Courts, the English authorities 
did not apply, and that our legislation and decisions had the effect of 
excluding the license from consideration in arriving at the rateable 
value. 

The solution of the problem depends to a great extent on whether 
45 there is any substantial difference between the English and New Zealand 
law, for it seems to be settled beyond question that in England, in fixing 
the annual value of licensed premises, regard must be had to the 
license. 

In Ryde on Rating , 8th Ed. 648, it is said : 

50 In valuing a licensed public house, the existence of the license must be taken 
into account (R. v. Bradford , (1815) 4 M. & S. 317, Cartwright v. Sculcoates Union , 
[1900] A.C. 150). 

And, at p. 243, that : 

Both before and after the Parochial Assessments Act, 1836, was passed, it was 
55 held that property must be valued as it exists at the time when the rate is made. 


SCO 


butterworth’s local government reports 


[ 1947 ] 


■SI; 


■!' ! ; j 


with all the then existing circumstances, or as it has frequently been expressed, 
“rebm sic stantibus” 

Cartwright's ease(l) was a decision under the Parochial Assessments 
Act, 1836 (6 & 7 Will. 4, c. 96) (32 Statutes at Large, 298) ; the relevant 
provision of that statute, which was intituled “ An Act to regulate Pare- 
chial Assessments/’ was in these terms : 

1. No rate for the relief of the poor shall be allowed . . . or be of any force 

which shall not be made upon an estimate of the net value of the several heredita- 
ments rated thereunto : that is to say of the rent at which the same might reason- 
ably be expected to let from year to year free of . . . 


& 


10 


Here follow certain assumptions which are not material for the present 
purpose. 

It is to be remembered that rates are not a tax on income, but on 
the annual value of hereditaments, and, in ascertaining the annual value, 
a hypothetical tenancy is envisaged, and an endeavour is made to ascertain 1 5. 
what rent a hypothetical tenant may be expected to pay. 

Lord Halsbury , L.C., sitting in the Court of Appeal in Cartwright's 
“ case(2) said: 44 The problem is to ascertain, according to the statute, 

** what a tenant from year to year might reasonably be expected to give 
“ as rent. For the solution of that problem it appears to me that apart 20 
“ from the decisions, as to which I will say a word presently, all that 
44 could reasonably affect the mind of the intending tenant ought to be 
44 considered ”(3). 

t{ t Collins , L.J., said : The facilities incident to the hereditament 

4 itself are absolutely germane to the matter. One way of arriving at 25- 
44 these facilities— probably the best way— is to inquire how far they 
(( have been efficacious in the past. What inference are we to draw 
from what we know, as to what business can be done on those premises 
(t by an ordinary tenant ? Surely the business that has been done is 
“ the most important factor in arriving at a conclusion. Of course, 30 
44 it has to be qualified by any special circumstances ”(4). 

The House of Lords approved this decision, and Lord Davey says : 

<c You have in each case to find out in the best way you can what is the rent 
4 which a tenant may reasonably be expected to give, and if the best way 
^ under the particular circumstances is to ascertain the use which a tenant 35, 
might expect to be able to make of the premises, the facility afforded by 
■ fhe premises for the carrying on of a trade appears to me to be a primary 
elementary consideration in the case. If you are to take into 
account the fact that the premises command a trade, you must surely 
tc as & what trade. Is it a large trade or is it a small trade ? And I do 
not know myself any better test of what trade they may be expected 
ce command than the trade which they actually do command. It is 
tc fbat you rate the profits, it is not that you rate the man’s skill and 
i( judgment or discretion in the mode of carrying on the business, but you 
(( bave to ascertain what sort of a trade the hypothetical tenant, as he is 45. 
t( called, may reasonably expect to be able to cany on on those premises 
as an element in determining the rent he would be willing to offer ”(5). 

It is clear, therefore, that the position under the Act of 1836 was con- 
clusively established by the highest authority. 

It is helpful to note that in Ireland in the case of Armstrong v. Commis - 
sioner of Valuation in Ireland^) it was contended that the English author- 
ities, including of course Cartwright's case(7), were not applicable in 

(1) [1899] 1 Q.B. 667 ; aff. on app., (4) Ibid., 679. 

[1900] A.C. 150. (5) [1900] A.C. 150, 159. 

(2) [1899] 1 Q.B. 667. (6) [1905] 2 I.R. 448. 

(3) mi., 673. (7 [1900] A.C. 150. 
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Ireland because of the difference between the English and the 
Irish Acts. The Irish provisions were ss. 63 and 64 of 1 & 2 Vic., c. 56 
(32 Statutes at Large, 810, 819, 820), and s. 63 provides that ; 

the following hereditaments shall be rateable hereditaments . . . viz., all 

5 lands, buildings ... 

And s. 64 said : 

every such rate shall be a poundage rate made upon an estimate of the net annual 
value of the several hereditaments rated thereunto ; that is to say, of the rent at 
which one year with another the same might in their actual state be reasonably 
10 expected to foe let from year to year ... 

Again, there are certain assumptions not material for consideration. 

It was contended that the words “in their actual state” made a 
substantial distinction between the English and the Irish position, but 
both the King’s Bench Division and the Court of Appeal swept aside 
15 this contention and other distinctions suggested, and, applying the prin- % 
eiples laid down by, and following, the English authorities, held that, in 
ascertaining the value of a licensed public house, regard must be had to 
the existence of the license. 

A matter of some importance stressed by Gibson , J., is that the license 
20 is not separately valued(8). The hypothetical rent is single and 
entire. 

The Parochial Assessments Act, 1836, was repealed by the Rating and 
Valuation Act, 1925. 

Section 22 of that Act provides for the ascertainment of rateable value 
25 of a hereditament as follows : 

(I) (h) If the • hereditament is not such an hereditament as is mentioned in 
paragraph (a), there shall be estimated the rent at which the hereditament might 
reasonably foe expected to let from year to year, if the tenant . . . 

(c) The rateable value of a hereditament shall be taken to be the net annual 
30 value thereof as ascertained under . . . paragraph (b). 

Section 68, the definition section, defines “ gross value ” as meaning 
“ the rent at which a hereditament might reasonably be expected to let 
“ from year to year if the tenant undertook,” &e., and “ hereditament ” 
means : 

35 any lands, tenements, hereditaments or property which are or may become liable 
to pay any rate in respect of which the valuation list is by this Act made con- 
' elusive. 

It is not suggested that this enactment has in any way altered the 
law as settled by Cartwright' s case(9). Indeed, since its passing, the case 

40 of Robinson Brothers (Brewers), Ltd. v. Durham County Assessment 
Committee( 10) has been before the English Court of Appeal and the House 
of Lords. Whilst the main question in that case was different from the 
present, in the Court of Appeal, Greer and Scott, L. JJ. , and, in the House of 
Lords, Lord Macmillan, enunciated principles of rating valuation in entire 
45 accord with those previously laid down. I note an excerpt from the 
judgment of Scott, L.J., as follows : “ Every factor intrinsic or extrinsic 

4 4 which tends to increase either demand or supply is economically rele- 
vant ”(11). 

In Aberaman Ex-Servicemen’s Club and Institute v. Aberdare Urban 
50 District Council( 12), a Divisional Court, consisting of Lord Goddard, 
L.C. J. , and two other Judges, in dealing with a rating assessment cited the 
statement of Lord Halsbury, L.C., in Cartvjright’s case(13) already set 

(8) [1905] 2 I.R. 448, 483. (12) [1948] 1 K.B. 332; sub nom. 

(9) [1900] A.C. 150. Aberdare Urban District Council 

(10) [1937] 2 All E.R. 298 ; aff. on v. Pontypridd Area Assessment 

app., [1938] 2 All E.R. 79. Committee, [1947] 2 All E.R 877. 

(11) [1937] 2 All E.R. 298, 309. (13) [1899] 1 Q.B. 667, 673. 
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out by me as being the principle to be applied, so that there is no doubt as 
to the law in England which is summarized in Ryde on Rating , 8th Ed. 651, 
as follows : 

If it be established as a fact that higher rents are given for licensed than for 
unlicensed premises, it seems to follow as a matter of law that, in considering at- 
what rent licensed premises may reasonably be expected to let . . the exist- 

ence of the license must be taken into account ; for “ all that could reasonably 
‘‘affect the mind of the intending tenant ought to be considered [[1899] 1 Q.B. 


Before leaving the English authorities, one should refer to the matter of 10 
goodwill. 

There is, of course, goodwill attaching to licensed premises, and this 
must be taken into account, but by this is not meant the personal goodwill 
attaching to a house because of the presence of a particular licensee. 

It is something which is attached to the premises, and is there irrespective 15 
of the personality of the person for the time being in charge of the pre- 
mises. 

In the extract from the judgment of Collins , L.J., in Cartwright's 
case(14), he speaks of the 4 4 facilities 35 incident to the hereditament . 
and one way of arriving at these facilities is to ascertain what business 20 
can be done on those premises by an ordinary tenant. The ordinary 
tenant is, I think, the standard. 

The matter of goodwill is summarized in Ryde on Rating , 8th Ed. 

674, in the following passage -which has received judicial approval (see 
Armstrong v. Commissioner of Valuation in lreland{ 15)) : 25 

The result appears to be that the rating authority in the first instance, and 
(on appeal) the sessions, must determine as a fact whether the “ goodwill ” of each 
public house dealt with is wholly or in part attached to the premises or not ; and 
if they find that it is, it appears to follow as a matter of law that the value of the 
goodwill,” so far as it is attached to the premises, must be regarded as part of 30" 
the value of the premises, and must be taken into account in estimating the gross 
value, just as much as the existence of the license. 

The law in England being settled, it remains to be considered whether 
the New Zealand statute or New Zealand decisions so alter the position 
as to result in the submissions of respondent being those which this Court 35 
should accept. 

First, as to the statute law. In New Zealand, the important matters 
for consideration are the definitions of 44 rateable property 3 ’and 44 rateable 
44 value 53 in s. 2 of the Rating Act, 1925. 

“■ Rateable property 3 3 (omitting the extensive list of exceptions) means 40 
all lands tenements or hereditaments with the buildings and improve- 
44 ments thereon, 53 and ; 

“Rateable value 5 1 {a} In respect of property within any district where the system 
of rating property on its annual value is in force, means the rent at which such 
property would let from year to year, deducting ... 45 , 

It is agreed that such property’ 5 in the second definition is the 
44 rateable property 53 of the earlier definition. 

It is clear that, under the New Zealand Act, to ascertain the rateable 
value, the property is not valued, but the rent is assessed— that is, the 
hypothetical rent that would be paid by the hypothetical tenant. The 50 
position in this respect is no different from that in England, and there is 
nothing in the terms of our statutory provisions that makes such a differ- 
ence as would enable this Court to hold that the English decisions do not 
apply, 

(34) [1899] 1 Q.R 667, 679. (15) [1905] 2 LR. 448, 493. 


(15) [1905] 2 I.R. 448, 493. 
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The Act of 1836 under which Cartwright's case(16) was decided required 
an estimate of the rent at which the hereditament might be expected to let 
from year to year. 

In our Act, it is the rent at which “ such property ” — i.e., lands, tene- 
■•5 ments or hereditaments — would let from year to year. 

|, The English Act of 1925 in the definition of “ hereditament ” intro - 

P duced the word “property,” defining hereditament as meaning “any 

“ lands tenements hereditaments or property.” Fleming , J., was of 
opinion(17) that the word “ property ” might serve to explain any differ- 
ence at present existing between the systems of rating on annual value in 
England and in this country. 

I do not think that the addition of this word alters the position, and 
this view is strengthened by the fact that, while the case of Robinson 
Brothers ( Brewers) , Ltd. v. Houghton and Chester -le- Street Assessment 
Commiitee(lS) was decided under the Act of 1925, the judgments in that 
case do not suggest that the addition of this w r ord “ property ” made any 
difference to the principles applicable in ascertaining the hypothetical 
rent — that the valuation should be rebus sic stantibus. 

Mr. Meade's main contention for the differentiation between the 
English and the New Zealand law rested on the decision in In re Joseph( 19) 
and the decisions which followed it — namely, In re Gilmer , Public Trustee 
v. Commissioner of Stamp Duties( 20) and Heel v. O’ Neill(2 1). 

The argument was that these eases decide that a hotel license is not 
an interest in land, but is some special kind of property. That rateable 
value is determined on the rent of rateable property — i.e. , lands, tenements , 
or hereditaments — and, therefore, the license, not coming within the defini- 
tion of property, cannot be rated. 

X do not accept this contention. 

The decision in In re Joseph{ 22) should be examined. 

It was a death-duties case and required a consideration of the Valuation 
of Land Act for the reasons set out(23) in the report. Section 11 of the 
Government Valuation of Land Act, 1896, provided that the valuations 
under that Act were to be used for the purpose of assessing duties under 
the Deceased Persons Estates Duties Act, 1881. The basis on which land 
had to be valued for the purposes of the latter Act was to be found in the 
Government Valuation of Land Act Amendment Act, 1900, and consisted 
of two factors which together constituted the “capital value” of the 
land. These factors were the unimproved value of the land and the 
improvements upon same, and it was decided that a hotel license, held in 
40 respect of the premises, could not be considered in estimating the value 
of either. It was held to be separate property. I do not think that 
this case can be treated as an authority on the construction of the Rating 
Act. It -was concerned with the ascertainment of “ capital value ” under 
the Valuation of Land Act, but it has no bearing, in my opinion, on the 
ascertainment of “ rateable value ” under the Rating Act, being the 
hypothetical rent payable by a hypothetical tenant. 

The argument is further answered by this : that, in ascertaining 
the hypothetical rent, the license is not valued as property. It is no 
more valued as such than is, say, the situation of the property in a particular 
street. But in appropriate cases this last factor is taken into account 
as an enhancement of the rental value, so also can the existence 
of a license and the goodwill attached be considered an enhancement 
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(16) [1900] A.C. 150. 

(17) Ante , p. 347,1. 1. 

(18) [1938] 2 A11E.R. 79. 

(19) (1905) 25 N.Z.L.R. 225. 


(20) [1929] N.Z.L.R. 61. 

(21) [1933] N.Z.L.R. 319. 

(22) (1905) 25 N.Z.L.R. 225. 

(23) Ibid., 230. 



Kennedy, J. There was no debate as to the proper answers to be 10 
given to the first and second questions. The valuer is not to value 
separately the license and goodwill of the business carried on under such 
license as if the license and the goodwill in themselves and by them- 
selves are rateable property as defined in s. 2 of the Eating Act, 1925. 

“ Rateable property ” means all lands, tenements, or hereditaments, 15 
with the buildings and improvements thereon, and the license and the 
goodwill, in themselves, do not come within that definition : In re 
Joseph( 1 ) and In re Gilmer , Public Trustee v. Commissioner of Stamp 
Duties( 2). So also it is beyond question that Question 2 should be 
answered, 4 ‘ Yes . 5 J 20 

The third question poses the question whether the valuer, in assessing 
or fixing the rateable value of the premises, (a) is entitled to treat the 
premises as licensed premises, or ( b ) may take into account their natural 
suitability, more or less, such as it is, for the business of a publican, but 
must leave out of account the license and proceed upon the basis that the 20 
premises are in fact unlicensed, and that the tenant himself must, if he 
wishes to carry on the business of publican, at his own cost acquire a 
license under the Licensing Act, 1908. In the argument on the appeal,, 
it appeared that the broad question was simply whether the valuer, 
in valuing the premises, must take into account the fact that the premises 30 
are licensed premises, and must take account of enhancement of value, 
if there be such, due to the fact that there is a license and a goodwill 
attached to the premises which is not purely personal. The learned 
Judge in his answer considered the second form of the question as furnish - 
ing the true answer, and rejected the first, when he said of the valuer 35 
of licensed premises : c He must not include the license or goodwill which 
<c a ccompanies the license, as adhering to the licensed premises in whole 
or in part ”(3). Other answers supplementary to this were given, 
blit the real cleavage is between the view as to whether the valuer may 
value the premises as licensed premises and that as to whether he must 40 
disregard the license and value them as unlicensed premises but suitable 
tor a license. This is the question in issue, and all the other answers will 
i oilo w from the determination of this question. 

The valuer is to determine the rateable value. In respect of pro- 
perty within any district where the system of rating property 45 
on its annual value is in force, as in Dunedin, this means : 
the rent at which such property would let from year to year, deducting therefrom 
wen y per centum in case of houses, buildings, and other perishable property, 
ana ten per centum in case of land and other hereditaments, but shall in no case 
pe less than five per centum of the value of the fee-simple thereof. ^ 

Property means rateable property, and “ rateable property ” means 
all lands, tenements, or hereditaments, with the buildings and improve- 
ments thereon. 

88Sj8SSS. m <*> **.*«.!. A 


(3) Ante, p. 35, 1. 14. 
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The language of this statute is substantially identical with that in 
England used in the '.Parochial Assessments Act, 1836, the Valuation 
(Metropolis) Act, 1869, and the Valuation of Land Act, 1925, and the 
task oi valuation in each case was essentially the same. In the Paro- 
•o chial Assessments Act, 1836, there had to be determined : 

the net annual value of the several hereditaments rated thereunto; that is to 
say, of the rent at which the same might reasonably be expected to let from year 
to yeaiy free of all usual tenants’ rates and taxes, and tithe commutation rent- 
charge, if any, and deducting therefrom the probable average annual cost of the 
€0 repairs, insurance and other expenses, if any, necessary to maintain them in a state 
to command such rent. 

In the Valuation (Metropolis) Act, 1869, there had to be determined gross 
value, which was defined in s. 4 as meaning : 

^ the annual rent which a tenant might reasonably be expected, .taking one year with 
15 another, to pay for an hereditament, if the tenant undertook to pay all usual tenant’s 
rates and taxes, and tithe commutation renteharge, if any, and if the landlord 
undertook to bear the cost of the. repairs and insurance, and the other expenses, 
if any, necessary to maintain the hereditament in a state to command that rent. 

The rateable value was obtained by ascertaining the gross value and 
‘20 deducting therefrom the probable annual average cost of the repairs, 
insurance, and other expenses as aforesaid. The Eating and 

Valuation Act, 1925, s. 68, similarly defined “ gross value ” as 
meaning : 

the rent at which a hereditament might reasonably be expected to let from year 
*25 to y ear i* fch© tenant undertook to pay all usual tenant’s rates and taxes, and tithe 
renteharge, if any, and if the landlord undertook to bear the cost of the repairs 
and insurance, and the other expenses, if any, necessary to maintain the heredita- 
ment in a state to command that rent. 

AH these statutes are in pari materia, and the language used is so essenti- 
*30 ally the same and the problem so nearly identical that, in my view, 
-the principles elucidated in the English authorities, upon these sections, 
apply in New Zealand. The extent to which they would apply in Ireland 
upon somewhat similar statutory problems w r as considered in Armstrong 
v. Commissioner of Valuation in Ireland (4) and answered affirmatively, 
35 and a general reference was made to the similarity in the underlying 
scheme or idea in the statutes in various jurisdictions in Dunedin City 
Corporation v. Young (o). 

These authorities show that the valuer is to take the premises as they 
actually are, and he may treat them as enhanced in value, if it is so, by 
40 reason of the fact that they are licensed ; for the annual value of pre- 
mises as licensed premises may be greater than the value of them as 
unlicensed premises. All agree that you may take the premises as you 
find them with all their advantages and disadvantages — rebus sic stantibus . 
I think the course of the authorities is uniform, and so much is the fact 
45 that the premises are licensed premises a circumstance to be taken into 
account that judgments frequently proceed to deal with them as such 
without stopping to inquire whether that is a proper way to approach the 
problem of valuation. In so doing, the valuer is considering nothing 
different than when, with regard to the valuation of land, he considers 
50 advantages of site and suitability for special purposes. He is not valuing 
a license or goodwill as such, but is valuing premises as licensed premises, 
and, therefore, enhanced in value, it may be, by the existence of the license. 
The valuation is of an actual hereditament, but, for the purpose of as- 
certaining value, the tenant is an hypothetical, and not an actual, tenant. 
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(4) [1905] 2 I.R. 448. 


(5) [1941] 4 N.Z.L.G.R. 72. 
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It will be sufficient to refer to the landmarks of aiifhnW+r- j , 
to The King v. Bradford (6). This ease dedded hT?81 P*’ 

called the Canteen case, is said to be the earliest ease ;»> ,, k - \ usua lty 
that the existence of i license should be * taken lidoaTcount* W Jt 
decided before the Parochial Assessments Apt i .r ** ^ 

ae r r Kate 

perty from consideration, but the case has been regarded raWrmrST 
as authority, and frequently quoted. Bradford w-as i tenant " P ent ~ v 
teen in Hythe Barracks forVhich he paid £15 H rent * °* a ^ 

and also the further sum of £510 for the pHvile«e of u ln „ 
and selling therein provisions and liquors, &e. & ' ® Same as a canteen, 

It 'was held that the two patients constituted m , 4 . , 

payable for the enjoyment oTthe '** 0nerent 

of the advantage belonging to it JonJ Flh if f fr tlle ei W»ient 
canteen to the%ase sJke nlf” Si! ^v^pared the 
the neighbourhood were bouLi to i nftufc tf ] 
wouH iet at a higher rental, and 

V Simrm f0 T^ ed nr?w tim ® by , W F l ****** Waterworks Co 
value ofa UbliJtrSA^ 11 W h J? aseertain the annual 2 

“ ‘ annual value ’ means annual u ' Tt seems to me that 

>« 2 

cSSmi. SSStS^S^ ■ *■ »'” "(*) Wd Tte“ 

(Brewers), Ltd. v.Houahton an rf Chest oase ,’ Wltil Robinson Brothers 

contains an authoritative expositkm of the^rofTl^^ »' C ’ OWH ” te (I0), 3l 

cam! fos? bTforea SSsionarCo^ onT'^i V ' 

existence of the license must be left out of -/n m purpose of the poor rate, the or 

^-~«ssaai *— *> **• si grass & ‘ 

tie -hole 

there is no suggestion that this tos ™“ “and® indeed' °the vh l'°5‘? S ’ iC 
•re to be valued LKS SemS, anl , w* “f? “ » !«, ‘l*r 

of ral “ *» to theeitenA ClL*e» s f 0, * CC0mta " y _ 

sartSriy to »itS£SZt , JtfSS*P r % Tu,mHm " Irelnd{l 2), 
iourse of the dSff » J " " h °' “fetenee to the 

'5rs:res' , h Ass. 

' 7 ten — * s *•“ “ 

( 6) (1835) 4 M. & s. 317 ; 105 E.R. (9) [1900] A.C. 150. 
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(12) [1905] 2 1,B, 4:48. 
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“theMcense Allison's case (4 E. & B. 13), recognized in the London 
and. North-Western Railway case (L.R. 9 Q.B. at i>. 145) the West 

•SSSfTrTssr Wo t s °r q-b.d. &») and p c£^22 

„ (f 190 °] A - C - , 15 °): conclusively establish the law. There was a difference 
5 (£ of opinion between the Queen’s Bench and Common Ideas on the 
„ question whether a brewery owning tied houses could be deemed thereby 
(e uicreased m value ; but it was never doubted that the public houses 
n ^ lls ‘ 3 oe, rated with regard to their licensed character. The ingenuity 
u of CounS8 I has suggested many objections to valuing licensed premises 
10 ( ( as such : for example, the personal character of the license, its tempor- 
,* character, and. diminishing value if there were convictions recorded. 
All these difficulties have been treated as negligible by the En glish 
‘nudges. The premises are valued in their actual present condition 
(t the license attached. The earning capacity of the premises as 
15 ^ they stand is what is considered, irrespective of the personality of the 
“ license-holder. Someone must hold the license, but the value of the 
ti public house does not depend on the accidental competence or incom- 
i( petence of the publican, but on the earning power of the licensed here- 
“ ditament. It is therefore inaccurate, I think, to say that goodwill 
20 ^ considered in the valuation, if goodwill means the advantage resulting 
a * rom blue occupier’s personal connection with the business carried on 
“in Public house ”(13). Lord O' Brim, L.C.J., said: (( Lord 
“ Macnaghten , in giving judgment in the House of Lords in Cartwright’s 
t( case, at p. 153, said : 4 It appears to me that the volume of business 
25 “ ‘ done in a public house, as apparent to the man in the street — if I may 
use such an expression — is the very first thing that a tenant proposing 
■ mak c an offer for such a house would take into consideration. 9 
“ Lord Macnaghten uses the expression c public house. 9 ... He 
‘ deals with it such as it was — not as a mere brick-and-mortar edifice ”(14). 
30 Lhe King v. Shoreditch Assessment Committee , Ex parte Morga?i{ 15), 
generally known as the “ Crown and Shuttle ” case, followed. Finally 
came Robinson Brothers (Brewers), Ltd. v. Houghton and Chester -le- 
Street Assessment Committee(16). The point actually involved is a 
different one, but here again it is assumed, although not expressly stated, 
35 that premises licensed are to be valued as licensed premises, and I refer 
in particular to a statement where luord Macmillan said : “ Nor, in 
taking into account the rent which a brewer would pay, is there any 
“ violation of the principle that the valuation must be rebus sic stantibus. 

“ It is precisely because the hereditament is a public house, and is to 
40 “ continue to be used as such, that it attracts the brewers 9 competi- 
tion ”(17). 

The general result of these authorities seems to me to necessitate 
this — namely, (a) that the valuer should value the premises as they are, 
with all advantages and disadvantages, including, if it is a fact, that a 
45 license is attached to the premises, (b) that he should take into account 
any enhancement of the value of the premises resulting in increased 
annual value if the premises are, in fact, enhanced in value by the exist- 
ence of the license, and ( c ) that he should not have regard to goodwill 
purely personal in character not adhering to the premises. 

50 In the result, then, I think the appeal should be allowed. If the 
answer to Question 1 is understood as above, then it should stand. As 
to Question 3, the answer proposed in the judgment of Finlay , J., 
should, in my view, be substituted for that given by the learned Judge. 

(13) Ibid., 471, 472. (16) [1938] 2 All E.R. 79. 

(14) Ibid., 487. (17) Ibid., 86. 

(15) [1910] 2 K.B. 859. 
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Finlay, J. This is an appeal against a declaratory order made by 
Fleming , J., on November 20, 1947, at Dunedin on an originating summons 
issued under the Declaratory Judgments Act, 1908. In the initial 
proceedings, in which the present respondent was plaintiff and the present 
appellants were defendants, an order was sought determining, in the lan- 5 
guage of the summons : 

1. Whether the first-named defendant, the above-named Corporation and/or 
the second-named defendant, its valuer, is entitled to assess the plaintiff under the 
Bating Act, 1925, as the owner and occupier of the said premises* — i.e., the Captain 
Cook Hotel — situate in the City of Dunedin, the said City being a district wherein 10 
the system of rating property on its annual value is in force and to fix the rateable 
value of the said premises upon the principle that the publican’s license under the 
Licensing Act, 1908, held by the plaintiff and in force in respect of the said premises 
and the goodwill of the business carried on under such license are included in the 
definition of the words “rateable property” contained in s. 2 of the Rating Act, 15 
1925, 

2. Whether the first-named defendant and/or its valuer, in assessing and fixing 

as aforesaid are to proceed upon the principle that the words “ such property ” 
in subs. 2 under the definition of “rateable value” in the said s. 2 refer to and 
mean “ rateable property ” as defined by the said s. 2 and no other property. 20 

i Whether, in assessing and fixing the rateable value of the said premises* 
tne first-named defendant and/or its valuer is entitled (ci) to treat and envisage the 
said premises as an existing unit — that is to say, as licensed premises or an hotel 
in respect of which there is in force a publican’s license under the Licensing Act 
which will be available to the tenant during the term of his tenancy — or (b) to 25 
treat and envisage the said premises as premises in greater or less degree suitable 
depending on the situation thereof and the size and design of the buildings thereon 
for carrying on therein a publican’s business subject to the tenant obtaining in 
respect thereof a publican’s license under the Licensing Act, 1908. 

In addition to the specific topics raised by these questions, the 30 
Court was asked generally to define what principles were to be applied 
“in determining the rateable value of the said premises/ 3 

The learned Judge answered the first question in the negative and the 
second question in the affirmative. To the remaining subjects of inquiry 
he gave a composite answer. That answer reads as follows : “A valuer 35 
“ should assess licensed premises in respect of which a publican’s license 
is in force, as follows : (a) He will assess the land and buildings only 
fc as they stand, with all their advantages and disadvantages, for the 
u P ur P os f s of a publican’s business, or of any other business, or purpose, 

‘ for which there is a probable demand, including the fact that the pre- 40 
Raises have been approved by the Licensing Authority as licensed 
(i premises, (b) He must not include the license or goodwill which accom- 
(e panies the license, as adhering to the licensed premises in whole or in 
<f P art * (°) He will take into consideration the increment in the value 
te of the land (in common with that of other land in the vicinity) by reason 45 
“ of its suitability for a site for a retail or other profitable business. ' (d) He 
<fi take into consideration all probable competition from hypothetical 
tenants, and also the improbability of competition where the tenant or 
t . e 0CCU P^ r °wns the license, (e) Where the landlord owns the license, 
th© valuer wall take into consideration that any prospective tenant 50 
have to purchase the license, or the use of it, at full value, and that 
a PP aren % excessive rental for the licensed premises may be an 
f . indirect payment for the license and goodwill adhering thereto. (/) He 
t w hl consider whether or not the lower rent payable by a brewer’s tenant, 

{< Jfho * s bound to purchase his beer, &c., [sic] from his landlord, is not in 55 
4t too *°w fo* the licensed premises, and, similarly, whether or not 
4< the higher rent is not a penal one, (g) He may take into consideration 

~ availability, or otherwise, of other sites within a radius of half a 
mile, suitable or adaptable for use as licensed premises, or for the erection 




''ft, % 


, of Su . lt ®‘ t)le buildings for licensed premises thereon, (h) He will also 
„ *” e 1 j to consideration any legislation or law restraining the aggregation 

« 4V d -’ and c the / efore r ®® tricting competition ; or making provision for 

<t fixing of a fair rent for business premises, (i) With these and any 
5 ^ other relevant considerations m mind, he will fix the assessable value in 
u P 1 © manner * a *d down in Dunedin City Corporation v. Young ( [1941] 

JNF.Z.L.R. 959) (1). 

These elaborate directions were, no doubt, prompted by a desire upon 
in p ar ^' of the learned Judge to be helpful, but their elaboration con- 
10 fliets with the view expressed by Lord Hctlsbury, L.C., that the enumera- 
tion of elaborate rules for determining a question of business fact em- 
barrasses and complicates the solution : see Mersey Docks and Harbour 
Board, v. Birkenhead Assessment Committee(2) and Armstrong v. Commie- 
sioner of Valuation in Ireland(3). 

15 The essential feature of the order for present purposes is its declaration 
that the land and buildings in question should be valued (due account 
being taken of their advantages and disadvantages generally) as premises 
fit and available for use for the purposes of a publican's business or for 
any other business or purpose for which a probable demand existed at the 
20 date of the valuation, but that any enhancement of the value of the pre- 
mises attributable to the fact that the premises were licensed premises 
or that a goodwill existed in respect of the business being conducted there 
should be di sregarded and not taken into account . The only qualification 

conceded by the Judge in respect of the latter phase of his order was that 
25 the fact that the premises had been approved as licensed premises by the 
Licensing Authority might be taken into account. 

This definition of the material feature of the judgment was accepted 
by counsel for all parties upon the hearing of the appeal. Their arguments 
were wholly confined, in consequence, to the question whether, under the 
30 Eating Act, 1925, it was right or wrong for a valuer to attribute an enhance- 
ment of value to premises by reason of the fact that the premises were 
licensed premises and that a goodwill attached to them in virtue of the 
business then, in fact, and concurrently, being conducted there. It is 
this neat question which the Court is primarily concerned to consider, 
35 for the correctness or otherwise of most, if not all, of the conclusions 
expressed in the judgment wholly depends upon the answer to that one 
fundamental question. 

This statement of the crucial question with which the Court is con- 
cerned, quite irrespective of the nature of the argument before the Court 
40 in these proceedings, serves to demonstrate the inappositeness, for the 
purposes of the proceedings, of the first and second questions m the origin- 
ating summons. 

No one has contended that the license issued in respect of the premises 
or the goodwill of the business associated with the premises could, apart 
45 from the effect by way of enhancement, be included in the definition of 
“rateable property 5 ' in s. 2 of the Rating Act, 1925. As independent 
elements they clearly could not be, for they are neither lands, tenements, 
nor hereditaments, nor buildings nor improvements thereon. Any 
suggestion to the contrary would conflict with the judgments in numerous 
50 cases such as Tooheijs , Ltd. v. Valuer- General^), In re Joseph(5), and 
In re Gilmer, Public Trustee v. Commissioner of Stamp Duties(&). 

The first question can therefore be summarily disposed of by giving 
to it a negative answer. The second question invites an equally summary 

(1) Ante, p. 352, 1. 6. (4) [1925] A.C. 439. 

(2) [1901] A.C. 175. (5) (1905) 25 N.Z.L.R. 225. 

(3) [1905] 2 I.R. 448, 478. (6) [1929] N.Z.L.R. 61. 
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answer. Rateable value can only sensibly relate to rateable property. 
To attribute to it any other application would conflict with good sense. 
The expression “ such property ” in the definition of “ rateable value/’ 
therefore, by its relation to the previous word “ property ” in the definition 
has reference only to rateable property as defined in the Act, and to 
no other class or type of property. The answer to the second question 
must inevitably, therefore, be in the affirmative. The answers mven 
by the learned Judge, in the sense here expressed, to the first and second 
questions wnre not challenged upon the appeal. They are unquestionably 
right, and must stand. * ” 

, The third question is unhappily phrased if the intention were that it 
should provide a basis for the introduction of the essential question in- 
volved in these proceedings. Taken, however, in conjunction with the 
ouith and general question, it is sufficient. Clarity, however, requires an 
appreciation of the fact that Question 3, by its introduction of the idea that 
the value of a property could be affected by the hypothetical acquisition, 
eitner by immediate treaty or future grant, of some additional and differ- 
ent foun of property such as a publican’s license, tended merely to cornpli- 
cate the real issue. With that complication it is not necessary to deal 
m tins judgment. The interests of clarity will be served, however, if it 
be repeated that the only question argued before this Court was whether 
the existence of a license in respect of licensed premises and of a goodwill 
in die business currently being conducted in those premises could, under 
the provisions of the Rating Act, 1925, having relation to rating 
upon annual value, be treated as enhancing the value of the pre- 
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Mackie{I). There the eonclusiveness of the. statute or authority under 
which a valuation is made as to what is and what is not to be brought into 
account is clearly illustrated and affirmed. Perpetual Trustees , Estate , 
and Agency Co. of New Zealand , Ltd. v. Wilson{ 8) is to the same effect. 

5 No further reference to authority in that respect is necessary. 

With these considerations in mind, reference can usefully be made to 
the authorities to which we were referred to ascertain the extent to which 
the law on the subject has been declared. Some of the authorities deal 
specifically with the effect on value of the existence of a license : some with 
10 the effect of the existence of goodwill. Any of the latter which deal 
with the trade of a licensed house necessarily postulate the possession 
of a license by the hypothetical tenant, for without it he cannot enjoy 
the goodwill. To this extent they are relevant to the question whether 
premises should be valued as licensed premises as well as to the question 
15 whether goodwill should be taken into account as an enhancing 
factor. 

The earliest authority in point of time was The King v. Bradford (9). 
This case was decided in 1815. As it has been made the subject of 
reference in later cases, no particular analysis of it is necessary. It is 
20 sufficient to say that it was there held by a Court presided over by Lord 
Ellenborough , C. J. , that a sum expressed to be payable for the privilege 
of using premises as a canteen for a year constituted a part of the rent of 
the premises. There afterward followed the judgment of Lord Coleridge , 
C.J., in West Middlesex Waterworks Co. v. Coleman( 10), -where it is said : 
25 “It appears to me that the fact of this house being a licensed house is, 
“ while the license continues, an element of its value : it is a circumstance 
41 4 which makes the lessee walling to give more for it, and enables the 
“ lessor to get more. It seems to me, therefore, that it enters fairly into 
“ the consideration by which the annual value of a dweilinghouse is to be 
30 “ determined ”(11). Smith, J., in the same case said : . “ It is a public 
“ house, it has a license, and everybody knows that a licensed house is, 
“ more valuable to an owner than an unlicensed house. It seems to 
“ me that the learned Magistrate was quite right in computing the value 
“ of this house, not as a beerhouse without a license, but as a licensed 
35 “ house ”(12). 

Later came the authoritative case of Cartwright v. Sculcoates Union{ 13) 
in the Court of Appeal. In that case, the question of both the effect upon 
value of a license and of goodwill presented itself. The case was de- 
cided after the rating of personal property had been prohibited and under 
40 a statute which prescribed the measure of rateable value as being “ the 
“ rent at which the same might reasonably be expected to let from year 
“ to year free of usual tenants’ rates and taxes.” 

There, as here, it was contended before the arbitrator who made the 
initial finding that, in valuing a public house for the purpose of the poor 
45 rate, the existence of the license must be left out of account, on the ground 
that the license is a personal privilege granted to the occupier, and does 
not increase the value of the hereditament itself (14). It was also con- 

tended before the arbitrator that, if the preceding contention were wrong, 
then the public house should be valued without reference to the goodwill 
50 and to the trade already done there(15). The arbitrator held both 
contentions to be wrong in law, the first in its entirety, the second as to 

(7) [1040] G.L.R. 226, 230, 233. (II) Ibid., 682. 

(8) [1946] N.Z.L.R. 755. (12) Ibid., 583. 

(9) (1815) 4 M. & 8. 317; 105 E.R* (13) [1899] 1 Q.B. 667. 

852, (14) Ibid., 670. 

(10) (1885) 14 Q.B.D. 529 ; 52 L.T. 578. (15) Ibid., 671. 
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that part of the goodwill attaching to the premises in » nnh „j' 
to that part which was personal to the licensee. His assessmeSf 1 ^ 011 
was accordingly made upon the legal basis he enunciated ™ 

L.C., in sustaining the arbitrator’s valuation said “I ihhl- I {f sbw ' l J> 
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44 I am of opinion with your Lordships that the arbitrator has taken the 
44 proper elements into view in deciding that question ”(23). 

Only unnecessary prolixity would result from references to the opinions 
expressed by the remaining Law Lords. All agreed that the arbitrator 
5 had acted properly and upon proper grounds. Thus a finding attributing 
enhancement to the value of premises by reason of their being licensed 
premises and by reason of their having the goodwill of a business associated 
with them ran the gamut of three Courts, one of them of penultimate 
authority in England and one which was then of ultimate authority 
10 in Britain as it is still the ultimate authority for England and 
Scotland. 

Cartwright v. Sculcoates Union( 24) came under consideration in 
Armstrong v. Commissioner of Valuation in Ireland (25). There the 
Court was concerned with a statute, the Valuation Act, 1852, which 
15 required that a valuation should be made upon an estimate of annual 
values — that is, the rent for which, one year with another, the property 
in its actual state might reasonably be expected to let from year to year. 
It was held by the Court of Appeal in Ireland that the Act was substantially 
identical with the Act under which Cartwright v. Sculcoates Union( 26) 
20 was decided ; that the latter issue was authorative and should be 
followed; and that, in consequence, in ascertaining the value of a 
public house, regard must be had to the existence of the license. The 
Lord Chief Justice, after approving of the statement in a text-book that 
goodwill, so far as it attaches to the premises, must be regarded as part of 
25 the value of the premises , said : “In England the hereditament and license 
“ attached are regarded as a single entity made up of house and license. 
4 ‘ The house, so to speak, was clothed with a license, and it is valued accord- 
“ ingly in England, such as it is, a public house, and not, such as it is not, 
“ a mere, bare, unlicensed brick- and-mortar building. I think the same 
30 44 rule should obtain in Ireland ”(27). 

Cartwright v. Sculcoates Union( 28) also came under consideration in 
The King v. Shoreditch Assessment Committee , Ex parte Morgan( 29). 
That case had relation to the value called the 4 4 gross value ” defined in 
s. 4 of the Valuation (Metropolis) Act, 1S69, as meaning : 

35 the annual rent which a tenant might reasonably be expected, taking one year with 
another, to pay for an hereditament, if the tenant undertook to pay all usual 
tenant’s rates and taxes, and tithe commutation rentcharge, if any, and if the land- 
lord undertook to bear the cost of the repairs and insurance, and the other expenses, 
if any, necessary to maintain the hereditament in a state to command that rent. 

40 An increase in the annual license fee had been imposed, and the question 
presented itself whether, in view of the increase, the ratepayer was or 
was not entitled to a reassessment of the gross value under s. 47 of the 
Valuation (Metropolis) Act, 1869. 

Lord Alverstone , C.J., and Grantham and Channell, JJ., agreed that 
45 it did so entitle the ratepayer. The view of the Chief Justice is expressed 

in the words : 44 We should be shutting our eyes to the natural conclusion 
44 to be drawn from the facts if we were to assume that a tenant, in esti- 
44 mating the amiual rent which he would pay for the premises, would not 
4 4 take into consideration that he had to pay an annual charge of £130 as 
50 44 distinguished from an annual charge of £35 ”(30). Grantham, A, 
said : 44 Therefore this great increase in the license duty is a cause which 
44 has prima facie reduced the rental value and therefore the annual value 


(23) Ibid., 156. 

(24) [1900] A.C. 150. 

(25) [1905] 2 I.R. 448. 

(26) [1900] A.C. 150. 


(27) [1905] 2 I.R. 448, 493. 

(28) [1900] A.O. 150. 

(29) [1910] 2 K.B. 859. 

(30) Ibid., 862. 
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account. Kennedy , L.J., agreed with the Master of the Rolls. Buckley 
L.J., disagreed. Kennedy , L.J., said : “If I follow correctly the argu- 
“ meats put forward in this Court and in the Court below, it is said by the 
<£ appellant that the element which the buyer from Lord Fitzwilliam 
“ recognizes in the price which he is willing to give in the open market 
“ for this property ought not to be considered in valuing this property, 
“ because the license is a personal grant to the licensee ; it is a part of 
“ the goodwill of the business'; it is not like goodness of site, a fixed or 
“ permanent element of value, but one that may be lost by the forfeiture 
“ of the license or by its non-renewal through one or other of the causes 
“ which existing legislation sanctions as causes for the non-renewal of 
“ £ old on-licenses, 5 I find m^yself unable to accept this reasoning. 
“ The license is in form a grant to a person who thereto becomes for the 
££ time the holder of the license ; but the grant is made to him only in 
“ respect of the particular premises. It is really attached to those 
££ premises. It is not, as the goodwill of a business may be, a separately 
££ saleable thing. It cannot be transferred to other premises without 
££ the authority of the Magistrates and the consent of the owner of the 
££ premises in respect of which it was granted 5J (40). 

A publican’s license in New Zealand has characteristics analogous to, 
if not identical with, those characteristics of the license with which 
Kennedy , L. J. , was concerned and to which he referred. This is shown 
by s. 129 of the Licensing Act, 1908. 

The learned Lord Justice continued : “ The £ old on-license 5 does not 
“ die. It continues to give an enhanced value to the premises in the 
££ lessor’s hands, though the lessee’s interest has expired ”(41). Later 
again, he said : ££ Nor is the license, as I think, in any true sense a part of 
££ the goodwill of the publican’s business. Its existence is essential, no 
“ doubt, to the creation of such a goodwill because the business of the 
“sale of intoxicants cannot lawfully be carried on without a license. 
££ Other connection between the license and the goodwill of the publican’s 
££ business there is, so far as I can see, none ”(42). In con- 
cluding his judgment, the learned Lord Justice said : ££ In my humble 
“judgment, no sufficient reason has been adduced by the appellant in 
“ this Court for refusing to recognize the existence of the license as an ele- 
“ ment of value in property under s. 13 just as it is recognized in the valua- 
“ tion of licensed property under the law of rating, in the assessment of 
<£ compensation under the licensing laws, and as in practice it is universally 
c< recognized in the property market” (43). 

The case went to appeal to the House of Lords under the name Earl 
Fitzwilliam v. Inland Revenue Commissioner $(£4), and the judgment 
of the Court of Appeal was upheld. Lord Shaw of Dunfermline adverted 
io the feature that, under the then existing legislation in England, the 
position of premises having a license is, as he phrased it, “that these 
££ premises, so to speak, are given a leverage in the matter of the con- 
£ £ tinuation of such a license, which is of a solid and valuable character ’ ’(45) . 
A similar legislative advantage pertains in New Zealand to premises 
already licensed. Lord Moulton expressed similar views in slightly 
different language. He said : ££ By purchasing the fee simple, the pur- 
chaser would become possessed of substantial advantages by reason of 
“the existence of that license, and if it had been intended to exclude 


(40) [1913] 2 K.B. 593, 603, 604. 

(41) Ibid., 604. 

(42) Ibid., 604. 


(43) Ibid., 605. 

(44) [1914] A.C. 753. 

(45) Ibid., 760. 
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In Cooper v. Metropolitan Board of Works (56), Cotton , L.J, in the course 
of a case which did not involve licensed premises , but, speaking by analogy , 
said . The goodwill which attaches to a particular house increases the 
“ valu ? of that house . . . If, for instance, there is a well-known 

^ public house, and, from its position being well-known, people frequent 
££ it, the goodwill attaches to the house and adds to its value ”(57), 
Reference to the opinions of the learned Law Lords who were parly to 
the judgment of the House of Lords in Inland Revenue Commissioners 
v. Muller and Co.'s Margarine , Ltd. (58) is forborne, as each of the learned 
10 Law Lords postulated the sale, as a separate property, of the goodwill of 
the business in conjunction with the sale of the premises, but reference 
can properly be had to two cases adverted to by Lord Brampton in the 
course of his opinion. He said : 44 Dealing with an argument touching 
££ an injury to the custom of a public house, Lord Westbury in Ricket v. 
15 Metropolitan Ry. Go. ((1887) L.R. 2 H.L. 175, 204), says: 4 It is 
c< 4 a fallacy, almost a mockery, to answer, the custom is one thing and the 
“ 4 house another ; and the injury is to the custom, not to the house, 
44 4 You cannot sever the custom from the house itself, or from the interest 
44 4 of the occupier, for the custom is the thing appertaining to the house 
20 44 4 which gives it its special character, and constitutes its value to the 
44 4 occupier.’ In short, it was observed by the Court of Exchequer, 

4 4 4 the goodwill is part of the value of the property.’ The judgment of 
44 Lord Esher , M.R., in Commissioners of Inland Revenue v. Angus ((1889) 
44 23 Q.B.D. 590), is to the same effect ”(59). 

25 I apprehend that the reference here made is to that phase of the judg- 
ment in the latter case in which the Master of the Rolls said : 44 The truth 
44 is that the goodwill of the business will pass to the purchasers not by 
44 this instrument, but as soon as the real estate to which the goodwill is 
44 attached has passed to them ; the moment the real estate is conveyed to 
30 44 them the goodwill will pass to them ”(60). 

The unity of value created by premises and the goodwill of a business 
associated with them which is implicit in Lord Esher's judgment was 
expressly phrased by A. L. Smith, L.J., when Muller and Cods Margarine , 
Ltd. v. Inland Revenue Commissioner s(§ 1) -was before the Court of Appeal. 
35 There, adverting to and distinguishing Smelting Co. of Australia , Ltd. 
v. Inland Revenue Commissioner s(%2) , he said: 44 But the Court were 
44 dealing there with a purely personal right, and I do not think that they 
44 intended to exclude from the category of property having a local situa- 
44 tion rights which, though not visible and tangible themselves, are never- 
40 44 theless annexed to and inherent in certain other property which is ”(63). 
The judgment of Scrution and Greer , L.JJ., in Simpson v. Ckarringion 
and Co., Ltd.(6 4) both accept the association of goodwill with premises 
as a factor influencing the value of the latter. In Daniell v. Federal 
Commissioner of Taxation(65), Sir Adrian Knox, C. J. , expressed similar 
45 views. The learned Chief Justice said : 44 If . . . I am at liberty 

44 to express an opinion on the abstract question whether the goodwill of 
44 a licensed victualler’s business is separable from the premises in which 
44 it is carried on, my opinion is that while it cannot be said to be absolutely 
44 and necessarily inseparable from the premises or to have no separate 
,50 44 value, prima facie at any rate it may be treated as attached to the 


(56) (1883) 25 Ch.D. 472. 

(57) Ibid., 479. 

(58) [1901] A.C. 217. 

(59) Ibid., 232. 

(60) (1889) 23 Q.B.D. 579, 594. 
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the definition of rateable value in s. 2 of our Eating Act, 1925. Any con- 
trary conclusion would conflict with what Lord Macmillan in Robin - 
son Bros. (Brewers), Ltd. v. Houghton and Chester 4e- Street Assessment 
Committee( 74) defined as 44 the principle that the valuation must be 
5 rebus sic stantibus 9 9 ( 75). To adapt the language of the learned Law 

Lord, it is precisely because the hereditament is a public house, and is to 
continue to be used as such, that it is to be valued as a public house, and 
not as a mere assemblage of bricks and mortar. This necessarily 
postulates that the value is to be assessed upon the assumption that all 
10 conditions — such as the possession of a license — are fulfilled which wall 
enable the premises to be used by the hypothetical tenant as they are at 
the date of valuation being used. 

This must be so, for the rent the hypothetical tenant will pay is merely 
the measure by which the value of the existing occupation is measured, 
15 and the existing occupation is in respect of licensed premises. Authority 
for these views is found in the speech of Lord Buckmaster in Poplar 
Assessment Committee v. Roberts( 76), where he said : Ci But although 
Ci the tenant is imaginary, the conditions in which his rent is to be deter- 
44 mined cannot be imaginary. They are the actual conditions affecting 
'20 44 the hereditament when the valuation is made 5 ’(77). That this involves 
valuing the premises as licensed premises if they are licensed is made 
certain by his use of the language subtended : 44 It is in respect of his 
44 occupation that the rate is levied, and the standard in the Act [be., the 
.“Valuation (Metropolis) Act, 1869] is nothing but a means of finding 
25 44 out what the value of that occupation is for the purposes of assess- 
4 4 ment ”(78). That, in effect, is to say that what is sought is the value 
of the occupation of licensed premises, and that value must be ascertained 
by assuming an occupation in a particular way of the same character as 
available for disposition. 

30 The same conception inspires the speech of Lord Atkinson in the same 
case, where he said : “ What the ratepayer is, under both the Act of 
4 4 1836 and that of 1869, rated in respect of is decided by many cases in 
44 this House to be the beneficial occupation of a hereditament ”(79). 
After referring to the measure of the value to be assessed, he said : 44 It is 
35 4 4 to he applied to the hereditament, no doubt, rebus sic stantibus , but this 
44 rent is merely a notional or speculative thing ”(80). 

The same thought is implicit in that part of the speech of Lord 
Maugham in Townley Mill Co. (1919), Ltd. v. Oldham Assessment Com - 
rnittee( 81), where he said : 44 But the hypothetical rent which the tenant 
40 c< could give was estimated with reference to the hereditament in its 
4f actual physical condition (rebus sic stantibus) and a continuance of 
44 the existing state of things was prima facie to be presumed ”(82). 

A perhaps more explicit indication that the valuation has to be made 
upon the assumption that the premises will continue to be licensed pre- 
45 mises is given in the judgment of Lord Wright in Appenrodt v. Central 
Middlesex Assessment Committee (S3). He there said : 44 The justices’ 
44 license is essential to give the premises the status necessary to enable 
44 a licensed victualler’s business to be carried on. The rent is paid for 
44 the occupation of licensed premises; the landlord has to provide 
50 44 the premises for the tenant ; that is, he has to provide the ground, 


(74) [1938] 2 All E.R. 79. 

(75) Ibid., 80, 

(76) [1922] 2 A.C. 93. 

(77) Ibid „ 103. 

(78) Ibid., 104. 

(79) Ibid., 107. 


(80) Ibid., 107, 

(81) [1937] A.C. 419 ; [1937] 1 All E.R. 

11 . 

(82) Ibid., 437 ; 19, 20. 

(83) [1937] 2 li.B, 48 [1937] 2 All E.R. 
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Gbesson, J. I have had the advantage of reading the judgment of 
Kennedy, J.(l), with which I am in agreement, and concur therewith 

* CC " dingly - Amml allowed. 

Solicitorsfor the appellants : Ramsay, Haggitt, and Robertson( Dunedin). 
Solicitors for the respondent: Neill, Ross, and Meade (Dunedin). 

(1) Ante, p. 364. 
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Tenant at date of Proclamation a Statutory Tenant — Tenant remaining in Occu- 
pation and paying Rent to Crown — Crown using Land for Storage of Heavy 
Material — Inconvenience and Interference with Tenant's Privacy — Breach of 
Covenant for Quiet Enjoyment — Damages — Statutory Protection given by Fair 
Rents Act , 1936 — Whether an “ estate or interest ” and , as such f discharged by 
Proclamation taking Land occupied by Statutory Tenant-Public Works Act, 
1923, ss. 22, 23, 32— Fair Rents Act, 1936, ss. 2, 13 . 


The Crown, for the Public Works Department, purchased (apparently 
under s. 32 of the Public Works Act, 1928, as the conditions prescribed by ss. 
22 and 23 of that Act were not complied with) a section of land, upon which 
there was, inter alia, a cottage, occupied, with some of the vacant land adjoin- 
ing, by the appellant under a tenancy with no agreement as to its duration. 
Before the date of the Proclamation, this tenancy had been terminated by 
notice. Subsequently, the appellant was allowed to continue in occupation 
for about two years, and, for that period, he paid rent to the Public Trustee 
as agent for the Public Works Department. 

The Department dumped a considerable amount of material for outdoor 
storage, during the war, upon the land close to the cottage, causing the appellant 
inconvenience and some slight interference with his privacy and comfort. He 
claimed damages for the deprivation of the full use of the land in breach of the 
implied covenant for quiet enjoyment. 

It was held by Christie, J. (post, p. 385), that the suppliant had not estab- 
lished any claim to a tenancy of the land, and that any use by the Depart- 
ment had not infringed his rights. On appeal from that determination, 

Held, by the Court of Appeal, 1. That the tenancy which the appellant had, 
after the expiry of the notice to quit, was under the statutory protection given, 
by the Fair Bents Act, 1936, commonly called “ a statutory tenancy,” or 
under a new tenancy entered into with the Public Works Department, identical 
with the former tenancy ; and that either tenancy conferred a right to quiet 
enjoyment, the invasion of which entitled him to damages. 

Morrison v. Ja-cobs(l), Levy v. Kesry( 2), and Player v. Boughtwood{ 3) 
referred to. 

Semble, In the ease of a purchase of land by the Crown under s. 32 of the 
Public Works Act, 1928, the statutory protection under the Fair Bents Act, 
1936, which binds the Crown, applies. 

Quaere , Whether the provision of s. 23 of the Public Works Act, 1928, that 
the land specified in the Proclamation should be vested in the Crown in fee 
simple discharged from all estates or interests in the land, operates to extinguish 
the statutory protection, which is properly not an estate or interest at all, 
under the Fail* Bents Act, 1936, which binds the Crown. 

Appeal from the judgment of Christie, J., post, p. 385, allowed, and £30 
damages awarded. 

(1) [1945] 2 All E.R. 430, 432. (3) [1946] G.L.R. 65. 

<2) [1945] K2.L.B. 209, , a . 
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The Crown, for its Public Works Department, acquired for £2,900 a 
piece of land comprising approximately 1 rood on Thorndon Quay, and 
settled the purchase on May 9, 1944." Upon the property were three 
cottages known as Nos. 81, 81a, and 83a. The cottage known as No. 81 
5 had a frontage to Thorndon Quay and was completely fenced ; alongside 
it ran a strip of land giving access to the two other cottages at the back. 
Number 83a had an old, dilapidated fence right round it, and No. 81a 
stood in the back corner of the land some way behind and to the side of 
No. 83a. At the time the Crown acquired the property, the appellant 
10 was a tenant of the cottage No. 81a. The only evidence as to the nature 
and term of his tenancy was his statement that in 1943 he interviewed the 
agents for the owners and got a tenancy at 15s. per week, with no agree- 
ment as to its duration ; he claimed that the fact that there was con- 
siderable vacant land was an attraction, as be had been a, professional 
15 gardener and as well had a motor-car. 

A firm of solicitors acting for the owners of the property wrote to 
appellant on April 20, 1944, intimating that the property had been sold 
to the Public Works Department and giving notice terminating the tenancy 
at the expiration of a month. This was followed by a letter, dated April 
20 27, from the Public Works Department : 

With reference to your recent interview with me, I have to advise that this 
property is urgently required for Departmental purposes. 

I shall be pleased, therefore, if you will make arrangements to vacate not later 
than May 20, 1944, the expiry date of the notice already served upon you by Messrs. 
25 Bunny and Gillespie. 

And a further letter, dated May 11 : 

S3a Thorndon Quay. 

Further to my letter of 27th ultimo, I have to advise that ownership of the 
above property passed to the Department on 9th instant. 

30 The notice of termination of your tenancy as given to you by the previous 
owners’ solicitors still stands and I shall be pleaded to know that you are vacating 
by May 20. 

Rental will, of course, be payable by you to this Department from May 9, 
1944, to May 20, 1944, unless you vacate prior to the latter date, in which case 
35 rental will be accepted up to the date you actually vacate. 

Please pay the rent to the District Public Trustee, who acts as this Depart- 
ment’s agent in such matter, or to his collector. 

Appellant on May 15 replied as follows : 

Regarding your letter of May 1 1, I’m sorry to state that to date I have not been 
40 able to obtain another bach, &e,, although I have made many attempts, &c., and 
also applied for some, even enclosing stamped addressed envelopes for replies, 
but have not received any. I hope I’ll be able to find such another bach as soon 
as possible and hope that I’ll not cause any inconvenience should I stay here a 
' .. little longer. 

45 On May 22, 1944, appellant paid to the Public Trust Office £1 10s. 
A rent-book in common form was issued deleting the section of 
the Public Trust Office Act printed thereon, presumably as only 
applicable to tenancies fron the Public Trustee. The details filled in 
expressed the rental to be “ 15s. p.w.y the tenement “ dwg.,” the rent 
50 payable “weekly,” and the date from which rent payable “from and 
“including May 9.” The book had some “ Conditions of Tenancy” 
printed thereon, but there was no evidence that appellant ever assented 
to these conditions of tenancy or to any change in the nature of his tenancy. 
Thereafter, the appellant continued to pay rent until June 12, 1946. The 
55 Public Works Department required the land as a parking-place for stores 
and began on May 19 to deposit material, but the evidence did not show 
where such material was first placed. Appellant stated that at any 
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rate in May lie was able to turn his track round in front of the cottage. 
Later, No. 83a was demolished and the fence around it removed. Th e 
appellant married in July, 1945, and took his wife to reside in the cottage 
with him. Thereafter, according to him, more and more material was 
brought and dumped. In October, 1945, he brought home some motor- 
cases and put them alongside the cottage, to find a few days later they 
had been moved and in their place were several Public Works Department 
cases of large dimensions. The dumping of material continued until 
appellant had only a piece 2 ft. wide alongside the house for garden 
(and that was run over by the wheels of motor-lorries), actual access on 
foot to the cottage was, he said, at times interfered with, the stacking of 
timber made the front room dark, and in June, 1946, when a doctor was 
called to appellant’s wife, the front doorway was blocked by timber which 
it was necessary to step over. Appellant’s wife had given evidence that 
men outside her bedroom window stacking timber had affected her privacy, 
that the living-room had been made dark, and that it had at times been 
necessary to hurdle timber laid across the path. 

The witnesses called for the Crown did not deny the dumping of 
material; they said the position in the Department as regards bulk 
outdoor storage was acute to meet the needs of the Armed Forces. The 
appellant was asked from time to time if he could vacate. The officer 
of the Legal and Proclamation .Branch of the Public Works Department 
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, Christie, J (orally). It is unnecessary for me to reserve my decision 
m this case. I find that the suppliant has not established any claim to 
a tenancy of the land apart from the cottage, and that any use by the 
Department of the land has not amounted to an infringement of the 
5 suppliant’s rights. Judgment for the respondent accordingly, with costs 
on the lowest scale. 

From the whole of the foregoing judgment, the suppliant appealed. 

In the Court of Appeal, 

Cress well, for the appellant. A . In so far as the judgment may have 

10 been based by the learned trial Judge on the facts, it could not have turned 
on the credibility of witnesses, because the material facts on which the 
suppliant relied were undisputed. 

This Court is in as good a position as the learned trial Judge to draw 
the proper inferences from the undisputed facts : McFarland v. Stewart 
15 (1). These facts are : (a) the original material tenancy and its extent ; 
(b) the receipt of rent by the Public Trustee as agent for the Public Works 
Department for over fifteen months up to November, 1945 ; and (c) the 
use of the land by the Department and its tenants. The following facts 
are material to the question whether or not there was any modification 
20 in the terms of the original tenancy in respect of the land comprised in 
the tenancy ; the interview between the suppliant and Gormack, an 
officer in the legal branch of the Department ; the correspondence and 
the Proclamation of June 29, 1944, under the Public Works Act, 1928 ; 
the user of the land and its extent in the early stages of the Crown’s owner- 
25 ship. Only on the last-mentioned is there any dispute, and that is not 
material. ... J A A' 

B. The proper inferences from those facts were that the suppliant, 
from November 8 , 1945, to November 8 , 1946, ivas a tenant of the 
Crown ; and. further, that the tenancy included not only the cottage, but 
30 also the land. 

There was a tenancy in May, 1945. The Crowm is bound (s. 4) by 
the Fair Rents Act, 1936. When the notice to quit was given by the 
previous owner, the appellant was entitled to occupy under the Pair 
Rents Act, 1936, until an order for possession was made, and. in the 
35 meantime, he had the same rights as he had under his contractual tenancy. 
If the then statutory tenancy was ended by the Proclamation of June 
29, 1944, as contended by the respondent, a new contractual tenancy 
was created by the issue of the rent-book, the payment and acceptance of" 
rent for a lengthy period, and the fact that no further demand for posses- 
40 sion w T as made after October, 1944. Acceptance of rent by a landlord 
is proof of a tenancy : Levy v. Kesry(2) ; and, even if the rent he accepted 
without prejudice after the expiry of a notice to quit, it is evidence of a new 
tenancy. The exception is the receipt of rent when a tenant has a statutory 
right of possession and rent was accepted pending proceedings for posses- 
45 sion, as in Sue Sing v. Smilh( 3) and Davis v. Bristow{4-). Even the 
acceptance of rent for a long period, in such a case, may cause a fresh 
contractual tenancy to be implied(5). The respondent apparently relied 
on the Proclamation, which, it contends, put an end to any tenancy*, 
contractual or statutory. If the old tenancy were ended by the Proela- 


(1) (1900) 19 N.Z.L.R. 22, 32. 

(2) [1945] N.Z.L.R. 209. 

(3) [1922] N.Z.L.R. 437. 


(4) [1920] 3 K.B. 428. 

(5) Ibid., 437, 438. 
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. [Finlay, J. How far does that action override a right given to a tenant 
under another statute ?] 

The Fair Rents Act, 1936, does not impliedly repeal s. 23 ; and the 
public interest must be predominant over private interests : The King 
5 v. Wilson(l). After the tenancy was extinguished by operation of law' 
on the gazetting of the Proclamation, there was a new tenancy, limited, 
to the cottage with right of access : see the letter of August 15, 1945(8). 
That tenancy is not on the same terms as the original tenancy. The tenant 
was in the cottage when the land was made the subject of a rubbish-dump, 
10 and the depository of 45 tons of heavy bridge timber ; and he must be 
assumed to have paid rent in terms of a rent-book expressed to be for the 
dwelling, and as accepting the dwelling as he found it. 


Cresswell , in reply. There is a distinction between Proclamations 
under ss. 22 and 23 of the Public Works Act and those under s. 32 (which 
15 deals with the taking of an estate or interest after agreement with the 
owner of the property). Here, the reversion of the land only has been 
taken over from the previous owner by the Proclamation : see s. 32 (6) 
as it is subject to the appellant’s statutory tenancy, which still bound 
the Crown notwithstanding the Proclamation. The rent was paid 
20 to the District Public Trustee as agent ; but he cannot alter a 
statutory tenancy merely by giving a rent-book stated to be for a 
“ dwelling,” and no more. 

Cut. adv . vult 


The judgment of the Court w r as delivered by 

25 Gres son, J. [After stating the facts, as above(l) : ] Upon these 

facts, appellant, as suppliant , had claimed a breach of an implied covenant 
for quiet enjoyment. Respondent had pleaded in answer (inter alia) : 


1. That, if suppliant had any monthly tenancy as alleged, it had been 

determined by a proper notice to quit, and that thereafter lie 
30 had remained in possession merely by virtue of the Fair Rents 

Act. 

2. That by Proclamation dated June 29, 1944, the whole of the land 

was taken for Public Works, and. by virtue of s. 23 of the 
Public Works Act, 1908, became absolutely vested in the 
$5 respondent, discharged from all estate or interest of any 

kind, 

3. That the suppliant was pressed to vacate, but, as he was unable 

to find other accommodation, he sought and was given per- 
mission to occupy the cottage until he found other accommoda- 
40 tion, but such permission did not include the right to occupy the 

land outside of the cottage. 

4. That in giving authority to Messrs. Morgan and Flowers and to 

K. Wilson to make use of the land the respondent was lawfully 
exercising his right as owner, and denied that the entry by 
45 the latter infringed any rights of the suppliant. 

5. That since June 29, 1944, the suppliant had not had any tenancy 

of any kind in the land or any lawful possession thereof. 

Upon the facts, this much at least is clear — namely, that, when the 
Crown acquired the property by a purchase which it settled on May 9, 
U0 1944, there was at that time subsisting appellant’s tenancy of no fixed 


(7) (1941) 2M.C.D. 96. 

(8) Ante, p. 384, 1. 33. 


(I) Ante, p. 383, 1.1. 
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term, and therefore a monthly tenancy. It must, too, be taken to have 
•comprised, as well as the cottage, some of the surrounding land, as the 
only evidence as to the nature of the tenancy is that of appellant, and 
that implies that the agreement was for land as well as the cottage ; a 
tenancy of a cottage only without land would be so unusual as to require i 
cogent evidence to establish it, and this is lacking. This tenancy had, 
however, been determined by notice to quit given April 20, 1944, expiring 
May 20, 1944, when the appellant would become what has come to be called 
a statutory tenant/’ but what is in truth no tenancy at all, but merely 
a statutory protection . When, on May 22,1 944 , the notice having expired , 1 ( 
the Public Trustee accepted an amount that constituted rent for more 
than the unexpired portion of the tenancy, it must be deemed a payment 
in recognition of, and referable to, the statutory tenancy. The Public 
Trustee constituted agent only to collect rent. The Departmental 
Officer said, in this connection : 15 

The position was that the Public Works had more work than their staff could 
cope with, and handed over the collection of rents to the Public Trustee. It applies 
only to collection of rentals and advertising of vacant premises. I know of no 
agreement with the Public Trustee to enter into a weekly tenancy with Mr. Cameron 

1 here is nothing from which to infer the creation of a new tenancy or a 20 
variation of the old tenancy. Payment and acceptance of rent in such 
circumstances do not constitute a waiver of the notice or create a new 
tenancy, but are referable to the statutory tenancy, or, more correctly, 
the statutory protection which the landlord is powerless to terminate. 

As MacKinnon , L.J., said in Morrison v. Jacobs( 2) : “ At common 25 
^ law if the landlord has acquired a- right to claim possession 
<c against his tenant and instead of exercising that right he allows him 
] c remain in the house and accepts rent from him as before, the parties 
<c by their conduct may with reason be held to have entered into a new 
^contract of demise. But the essential factor in those circumstances 30 
. , ^ T ^b&t the landlord voluntarily abstains from turning the tenant out. 

* When the tenant remains in possession, not by reason of any such 
abstention of the landlord but because the Bent and Mortgage llestric- 
s< deprive the landlord of any power of intervention , no such 

“ inference can properly be drawn. That is the basis and the very 35 
’’ obvious and cogent basis of the decision in Davies v. Bristow {('19291 
tv 3 K.B. 428) ”{3). 
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tance of “ rent ” thereafter from one who had no status at all would operate 
to create afresh tenancy : Levy v. Kesry(4) and Flayer y. Bonghtwcod(5 ) . 
Payment of rent connotes a tenancy. But whether the tenancy appellant 
had was under a statutory tenancy continuing since the notice to quit 
5 or under a new tenancy entered into with the Public Works Department 
identical with the former tenancy is unimportant. It w T as clearly either 
the one or the other, and conferred a right to quiet enjoyment. 

The respondent, however, as well as contending that the tenancy 
from the beginning was of the cottage only, sought in the alternative to 
D> show that such a tenancy or right of occupation as appellant had from 
the Public Works Department was so limited. But, in our opinion,, 
this plea is not established. The appellant states definitely, “ There 
i£ was no agreement whatever that I should use the cottage only.” The 
Departmental officer does not depose to any such arrangement. Though 
15 no doubt the Public Works Department desired appellant’s occupation 
to be limited to the cottage, any assent by him to deprivation of the 
land is not proved. There was no ££ break ” of any sort in the record of 
rent payments, and, had it been agreed to, a contract for a tenancy of 
less than had been enjoyed hitherto, but at the same rent, would have 
20 contravened the provisions of the Fair Bents Act as constituting an 
increase of rent. There may in the earlier stages have been some acquie- 
scence by appellant to the dumping of material which, it must be 
remembered, related to the conduct of the war, but it is not clear at what 
stage the land in appellant’s tenancy was invaded. The evidence as to a 
25 tenancy limited to the cottage only is insufficient and inconclusive. 

As appellant’s rights to quiet enjoyment were to some extent invaded, 
he is entitled to some damages, but in the early stages, at any rate, the 
damage (if any) was negligible. It was war material that was being stored ; 
it began the month before the Normandy landing ; there was little (if any) 
3 q protest from appellant before his marriage ; and at no time did he suffer 
more than inconvenience, and some slight interference with privacy and 
comfort. Upon this view, we think the sum of £30 is sufficient as damages . 
As regards costs, we allow appellant costs in the Supreme Court as per 
scale on the amount awarded, with witnesses’ expenses and disbursements 
35 to be settled by the Registrar, and costs of the appeal according to scale. 

Appeal allowed . 

Solicitors for the appellant : D. M. Findlay and Foot (Wellington). 

Solicitors for the Crown : Luke , Cunningham , and Clere (Welling- 
ton). 

(4) [1945] N.Z.L.R. 209. . (5) [1940] G.L.R. 6£. 
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[in the supreme court and in the court of appeal.] 


v. CONTROLLER AND AUDITOR-GENERAL, 


Supreme Court. Wellington 


Court of Appeal. Wellington, 1948, 
Humphrey O’Leary, C.J. ; Kennedy. J 
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Cornish, 


cal Elections, and Polls — Medical Practitioner engaged by Hospital Board to servi 
as a Member of the Staff under Contract of Service — 1 “ Employment ” by Board L 
Not Disqualified for Election as Board Member — “ Notwithstanding anything 
“to the contrary in this or any other Act" — Local Elections and Polls Amend - 
rmnt Act , 2944 , 5. 10 ( 1}— Hospitals and Charitable Institutions Act , 1026, 
s , 23 (1) {©) — Local Authorities (Members' Contracts } Act , 5 . 5. 

The word “employment” in s. 10 (1) of the Local Elections and Polls 
Amendment Act, 1944 — which is as follows : 

“ Notwithstanding anything to the contrary in this or any other Act, 
“ no person shall be incapable of being elected or appointed as, or of being 
a member of, any local authority by reason of his employment bv that 
“local authority.” 

— must be given its ordinary meaning, a contract for personal service wherein 
the relationship of master and servant exists j so that, if employment is proved, 
the provisions of other statutes disqualifying the person employed from elec- 
tion or appointment must be disregarded. 

Such employment exists between a' Hospital Board and a member of its 
medical staff where the engagement of the latter is the subject of a written 
agreement whereby the former agrees to employ the latter and the latter to 
serve the former as one of its medical staff for a“p©riod (and the former agrees 
to pay the latter a salary at a certain rate per annum), and which contains a 
clause requiring the latter during this period of his employment : 

“ to fulfil obey and comply with all by-laws rules and regulations of the 
M Board and with the lawful orders and directions of the Board and of. all 
• . persons duly authorized by the Board and to keep such records as the 
Board may require him to keep.” 

In re Bland Brothers and Inglewood Borough Council (No. 2)(I), 
Heydon's Case(2 ), and Christie v. Haatie, Bull , and Pickering , 
Ltd.( 3) applied. 

Once such a practitioner h found to be in the employment of such a Board, 
the provisions of the Local Authorities (Members’ Contracts) Act, 1934, or of 
any other statute, disqualifying him from election or appointment as a member 
of a Hospital Board- — e.g., as “ a person who holds any office or place of profit 
under or in the gift of the Board ” — are nullified by the opening words of 

s. 10 (1) of the Local Elections and Polls Amendment Act, 1944. 

Lindsey County Council v. Marshall^) applied. 

Hilly er v. St. Bartholomew's Hospital ( Governors)(5 ) distinguished. 

Per Kennedy , J., That there is room for the operation of the words of 
disqualification retained in s. 23 (1) (e) of the Hospitals and Charitable Institu- 
tions Act, 1926, if the office or plaee of profit under or in the gift of the Board 


ORIGINATING SUMMONS for an order that the agreement bearing date 
July 31, 1947, made and subsisting between the plaintiff of the one 
part and the Wellington Hospital Board of the other part whereby the 
plaintiff was appointed as a member of the part-time staff of the Wei- 
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lington Hospital as anaesthetist constituted employment of the plaintiff 
by the Wellington Hospital Board within the meaning of s. 10 of the 
Local Elections and Polls Amendment Act, 1944, and that the plaintiff 
was not at the date of his election to the Board, and had not at any 
•*' time since become, incapable of election to or membership of the Board 
by virtue of s. 3 of the Local Authorities (Members 5 Contracts) Act, 
1934, by reason of the subsistence of that agreement ; and that the 
receipt by the plaintiff of the fees (exceeding £25 in any financial year 
or £10 in any one instance) prescribed the scale fixed by the Welling- 
10 ton Hospital Board for payment to visiting and/or part-time anaes- 
thetists in respect of administering anaesthetics at the request of the 
Board at times outside the normal sessions or hours prescribed by the 
aforesaid agreement would not come within s. 3 of the Loca .} Authori- 
ties (Members 5 Contracts) Act, 1934. 

15 The facts were that on November 19, 1947, the plaintiff was returned 
as one of the representatives of the combined contributory district 
comprising Hutt City and the Borough of Eastbourne on the Wellington 
Hospital Board, being the Hospital Board constituted under the Hospitals 
and Charitable Institutions Act, 1926, for the Wellington Hospital 
20 District. 

The plaintiff was a party to the following agreement with the Wel- 
lington Hospital Board, dated July 31, 1947 : 

Agreement made this 31st day of July 1947 Between the Wellington 
Hospital Board (hereinafter called 44 the Board ”) of the one part and Hubert 
25 George Rix of Wellington, Medical Practitioner (hereinafter called 44 the praoti- >. 
tioner ”) of the other part Whereas the Board has resolved to appoint the prac- 
titioner as a member of the part-time staff at the Hutt Hospital as anaesthetist 
, HOW it is Hereby Agreed as follows : — 

1. The Board will employ the practitioner as one of the part-time medical 
SO staff at the Hutt Hospital and the practitioner will faithfully and to the best of his 
skill serve the Board for a period of two years from the 1st day of August 1947 
subject however to prior determination as hereinafter appears. 

2. The Board will pay the practitioner during the continuance of his employ- 
ment a salary at the rate of £200 per annum payable by equal monthly payments 

.35 on the last day of each month. 

3. The service of the practitioner shall be at the disposal of the Board at all 
times, but except in cases of urgency or necessity the normal services to be .rendered, 
by the practitioner shall be two sessions of three hours each per week or the equiva- 
lent thereof the intention being that the practitioner shall devote at least six hours 

40 of his time spread over seven clays in each week to the service of the Board. 

4. The practitioner shall be entitled to four weeks’ holiday for each year of 
service but such leave shall be taken at such time or times as shall be determined by 
the Board. 

5. During the first year of service the practitioner may be granted sick leave 
45 for seven clays on full pay (whether such days be consecutive or non-consecutive). 

After the first year sick leave may be granted at the rate of seven days for each 
completed year of service on the part-time paid staff (including reappointments) 
up bo a maximum of ten weeks. In exceptional cases further sick leave may be 
granted by the Board. The practitioner shall not be entitled to any such sick 
50 leave except on the certification of another medical practitioner. 

6. If the practitioner shall be absent from his duties for seven consecutive 
days without the consent of the Board the Board may by notice in writing to the 
practitioner forthwith terminate the employment of the practitioner and the employ- 
ment of the practitioner may also be determined forthwith if the practitioner shall 

55 '' : be .guilty of any gross default or misconduct or breach or non-observance of any of 
the stipulations herein contained. 

7. If the practitioner shall be engaged on military duty interfering with his 
services to the Board special leave without remuneration shall be granted by the 
Board to such practitioner during the period of such military duty but the Board 

50 shall be entitled to engage another person to perform the duties of the practitioner 
during such a period. 


m 
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8. During the period of his. employment the practitioner shall — 

(a) Observe and conform to all the laws and customs of the medical pro- 
fession. 

(h) Fulfil, obey and comply with all by-laws, rules and regulations of the 
Board and with the lawful orders and directions of the Board and of 
all persons duly authorized by the Board to give the same. 

(c) Not at any time except in case of illness or other unavoidable cause absent 

himself from the service of the Board without the Board’s previous 
consent. 

(d) Not to disclose (except to the Board or to any persons having lawful 

authority to require such disclosure) any professional secrets or any 
information with respect to any patient or inmate of the hospital or 
in respect to any direction given to him by the Board or by any person 
duly authorized by the Board. 

(e) Keep such records as the Board may require him to keep and so that the 

same shall at all times be available to the Board. 

9. Either the Board or the practitioner may determine the employment of 
the practitioner hereunder at any time by giving to the other one month’s notice 
of his desire to determine same. 

The plaintiff had held the office or appointment of a member of the 
part-time staff of the Hospital Board at the Hutt Hospital as an anaes- 
thetist continuously for some years up to July 31, 1947. 

On and before July 31, 1947, there was in operation a scale of fees 
which had been fixed by the Wellington Hospital Board prescribing 
fees over and above the salary payable to visiting and/or part-time 
anaesthetists appointed by the Hospital Board, which fees would be paid 
by the Board to an anaesthetist called to administer an anaesthetic 
at a time other than during the normal or regular session fixed for such 
anaesthetist. 

By letter dated September 4, 1946, the plaintiff had been advised 
by the Secretary of the Hospital Board of the arrangement and scale 
referred to in the preceding paragraph. Such letter was as follows : 

Wellington Hospital Board 
Wellington. 
September 4, 1946. 

Dr. H. G. Bix, * 

16 Waterloo Road, 

Lower Hutt. 

Dear Sir, 

_ As a result of representations made to Dr. Cairney by Dr. Slater, the Board’s 
Senior Anaesthetist, X have now to advise you that the Board .has reconsidered the 
scale of fees for special anaesthetics — i.e., anaesthetics administered by a visiting 
anaesthetist at times other than his regular sessions of attendances. 

The following scale will be adopted for such special anaesthetics as from 
September 1, 1946 : 

Fust hour. Three Guineas. For each subsequent half-hour, One Guinea, 
with maximum of Six Guineas for any length of operation. 

Yours faithfully, 

J. B. I. Cook, 

Secretary. ■ , 

On July 31, 1947, the arrangement and scale above referred to re- 
mained in full force and effect to the knowledge of both the Hospital 
Board and the plaintiff. 

A written circular issued for the month of August, 1947, by the 
Superintendent-in-Chief of the Hospital Board to visiting medical staff 
contained, inter alia , an instruction to anaesthetists, a copy of which is 
as follows ; 





giMM 


Anaesthetists. 

The ordinary hours of attendance of each visiting anaesthetist are two operating 
sessions each week, as set out in the Anaesthetics List for the Wellington Hospital 
or the Hutt Hospital, as the case may be. This list is available in theatres and 
5 wards. 

In the Anaesthetics Inst a house surgeon is shown as being on call on the 
principal operating day of each general surgical team. In such cases the house 
surgeon on call is available, in addition to the visiting anaesthetist, in order that, 
if necessary, the team may have two operations in progress at the one time. 

1.0 The attention of all visiting anaesthetists is especially directed to the existence 
of a hospital rule which states that, except in circumstances of extreme urgency, 
there must be no change of anaesthetists during the course of an operation. 

Apart from the fixed sessions referred to above, it is permissible for additional 
attendance of a visiting anaesthetist to be arranged in any case ie.g., in certain 
15 emergency cases) where the operating surgeon considers that the services of a visit- 
ing anaesthetist are necessary. For this purpose it is permissible for arrangements 
to be made for a visiting anaesthetist on the Wellington staff to attend at Hutt, 
and vice versa. When a visiting anaesthetist renders additional services in this 
manner at a time other than his regular hours of attendance, the Board Is prepared 
20 to pay a fee at the rate of three guineas for the first hour and one guinea for each 
succeeding half-hour, with a maximum of six guineas for any operation. Any 
account for such service should be forwarded to the Secretary of the Board in the 
case of anaesthetics administered at the Wellington Hospital, or to the Secretary- 
Accountant Hutt Hospital in the case of anaesthetics administered at the Hutt 
’25 Hospital. 

House surgeons are advised to take every opportunity of giving anaesthetics 
under the supervision of visiting anaesthetists, and the co-operation of visiting 
anaesthetists in this respect is asked for. 

Should a visiting anaesthetist find that he will be unavoidably absent (as 
30 through illness) on one of his regular days, he is asked to arrange that the house 
surgeon attached to the surgical team be informed as early as possible, so that a 
substitute may be found. 

Since November 19, 1947, the plaintiff had been called on behalf 
of the Wellington Hospital Board, pursuant to cl. 3 of the agreement 
35 above referred to, to administer anaesthetics on occasions outside the 
plaintiff’s normal or regular sessions, entitling the plaintiff to fees 
totalling £18 18s. to the date of the issue of the summons, pursuant to 
the arrangement and scale referred to, but in no case had the fee for any 
one occasion equalled or exceeded the sum of £10. 

40 The agreement above referred to had continued in full force and 
effect, and was in the same form (except for details covering the par- 
ticular post, the salary, and the sessions and hours of work) as were 
the agreements made between the Hospital Board and all medical prac- 
titioners appointed to the part-time medical staff of the Board. 

45 The Hospital Board did not enter into agreements in writing in the 
eases of either full-time senior medical officers appointed to its staff 
or of junior house surgeons. A book of standing orders was issued by the 
Superintendent-in-Chief of the hospitals of the Wellington Hospital 
Board for the guidance of house surgeons in the service of the Board. 


,50 Shorland, for the plaintiff. 

The Solicitor -General, H. E. Evans , K.C., for the defendant. 
N. T. Gillespie, for the Lower Hutt City Corporation. 

J . IF. P. Watts , for the Wellington Hospital Board. 


Cur. adv . vult. 


Fair, J. The questions raised in this originating summons are 
submitted to the Court by the plaintiff with the consent of the Solicitor- 
General on behalf of the Controller and Auditor-General, and so the 
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objections to this form of procedure which exist where a criminal offence 
is concerned, referred to in New Zealand Times Co ., Ltd. v. Commissioner 
of Police(l ), do not, in nay opinion, preclude the Court determining 
these questions, which involve a possible liability to a penalty. Nor 
do I think that it is a case in which the Court should, in the exercise 
of its discretion, decline to consider the questions raised. 

The first question asked is as to whether an agreement of Julv 31 s 
1947, made between the plaintiff and the Wellington Hospital Board" 
whereby the plaintiff was appointed as a member of the part-time staff 
of the Wellington Hospital as an anaesthetist, constitutes “ employment ” 
of the plaintiff by such Board within the meaning of s. 10 of the Local 
Elections and Polls Amendment Act, 1944. That section reads as 
follows : 

(1) Notwithstanding anything to the contrary in this or any other Act, no 
person shall be incapable of being elected or appointed as or of being a member 
of any local authority by reason of his employment by that local authority. 


1926, is hereby amended by omitting from paragraph (e) of subsection one" the 
words or who holds a paid office under any contributory local authority within 
the hospital district.” 

Consideration of the meaning of this section requires consideration 25 
also of s. 23 (1) (e) of the Hospitals and Charitable Institutions Act, 1926. 
That section, so far as it is applicable before the amendment contained 
in s. 10 (3) above, read as follows : 

(1) The following persons shall be incapable of being elected or appointed as 
members of a Hospital Board ... " gg 

(e) A person who holds any office or place of profit under or in the gift of the 
Board, or who holds a paid office under any contributory local authority 
within the hospital district . 

The plaintiff, at an election held on November 19, 1947, was elected 
as one of the representatives of the combined contributory district 35= 
comprising the Hutt City and the Borough of Eastbourne, to" the Wel- 
lington Hospital Board, which is a hoard constituted under the Hospitals 
and Charitable Institutions Act, 1926, for the Wellington Hospital Dis- 
trict, and a “ local authority 55 within the meaning of that term in s. 10. 

At the time of his election, he was serving the Board as a part-time 40 
anaesthetist under the agreement of July 31 , 1947. The agreement was 
for a term of tw y o years from August 1, 1947, subject to determination 
on either side by one month’s notice. The Board contracted to pay 
him a .salary of £200 per annum, payable by equal monthly payments 
on the last day of each month. It was contemplated that he should 45 
attend at the hospital for two sessions of three hours each per week 
or the equivalent thereof, provision being made for special payments 
for attendances upon emergencies. Provision was made for four Weeks’ 
holiday for each year of service, and for sick leave. The provision for 
sick leave shows that the agreement contemplated his re-appointment, 50 
as it expressly refers to re-appointments, and provides for sick leave up 
to a maximum of ten w r eeks. This agreement is still in full force and 
effect, and it is to determine whether its existence disqualifies the plaintiff 
from acting as a member of the Board that the Court is asked to decide 
the first question asked in the originating summons. 55 

(1) (1909) 29 N.Z.L.R. 53, 
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Mr. Shorland argued that, despite the provisions of s. 23 (1) (e), the 
opening words of s. 10 avoided any disqualification if the office or place 
of profit referred to in s. 23 (1) (e) involved employment. But the 
fact that by s. 10 (3) the Legislature left the main part of the dis- 
■•5 qualification remaining, shows that it was intended to be effective to 
disqualify the class of persons described ; and the problem the Court 
has to decide is what is the exact meaning and effect of the two pro- 
visions read together. 

It appears clear that the opening words of s. 10 (1) must he read, 
10 if possible, so as to give effect to the intention that s. 23 (1) (e) as 
amended should also be effective, and so to construe the opening words 
of subs. 1. The words of Lord Wrenbury in Great Western Railway Co. 
v, Bater( 2) apply to the provision in s. 23 (I) (e) : 44 But there it is. The 
44 Court cannot say it means nothing and cannot be construed at all. 
io 44 The Court must as best it can arrive at some meaning of the language 
“ which bears upon the particular case before it for decision, although 
44 it may be, as I think it is, impossible to declare in general terms the 
44 true meaning so as to guide and control in the future a decision upon 
“ other facts ” (3). 

20 In practically every case, both an 44 office ” and a 44 place of profit ” 
involve 44 employment,” in the wide meaning of that word, which is 
also its ordinary meaning, by the Hospital Board. But the wide 
language of the opening words of s. 10, construed in their ordinary 
meaning, could not have been intended to nullify the recognition by 
25 subs. 3 of s. 10 of s. 23 (l)’(e). This would he the effect, it appears, 
for reasons I indicate later, if the word 44 employment ” in s. 10 (1) were 
construed as excluding from disqualification persons in the employment 
of the company who held offices or places of profit. 

There seems no great difficulty in interpreting s. 10 (1) so as to reeon- 
30 die the two provisions and make both provisions intelligible and opera- 
tive. The words 44 public office ” have been held at times to extend 
only to a public employment regulated by law. In this restricted sense, 
it has not infrequently been interpreted in America : 2 Stroud’s Judicial 
Dictionary , 2nd Ed. 1323. and the American cases there cited. It has also 
35 been indicated in Great Western Railway Co. v. Better {4) that it may 
be restricted to a substantive office. Lord, A thins on(o) expresses his 
full concurrence with Rowlait, J., in a “happily expressed” passage 
quoted on the same page, as follows : 44 It is argued, and to my mind 
44 argued most forcibly, that that shows that what those who used the 
40 44 language of the Act of 1842 meant when they spoke of an office or an 
44 employment of profit, was an office or employment which was a sub- 
44 sisting, permanent, substantive position, which had an existence 
44 independent of the person who filled it, which went on and was filled 
“ in succession by successive holders, and that if a man was engaged 
.45 44 to do any duties which might be assigned to him, whatever the terms 
44 on which lie was engaged, his employment to do those duties did not 
44 create an office to which those duties were attached ; he was merely 
44 employed to do certain things ... I myself think that that 
44 contention is sound . . . My own view is that Parliament in using 

50 “ this language in 1842 meant by an office a substantive thing that 
44 existed apart from the holder of the office ”(6). 

The interpretation of a somewhat similar provision to that in s. 23 
(I) (e) was discussed at length in that case, and Lord Wrenbury indicated 

(2) [1922] 2 A.C. 1. (5) Ibid 15. 

(3) Ibid., 30, 31. {(>) [1920] 3 K.B. 266, 274. 

(4) [1922] 2 A.C. 3. 
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that to constitute a particular employment an “ office ” some status 
of dignity or responsibility may require to be looked for. It is there 
said : “ In some future case it may be necessary to inquire whether 
“ that which is contemplated is not an office permanent in its nature 
“ to which upon the occasion of a vacancy a su 
“ would be appointed, whether some status of dignity 


accessor must be or naturally 5 

t< # w y or responsibility 

“ is not to be looked for, whether in some definite manner public dutv 
“or public position is not contemplated. This may well be the 
“ 9, (7). The same view has apparently been taken in America ; 

see Black's Law Dictionary , 1286. (citing cases the reports of which are J0 
not available here), to the effect that am “ officer ” is distinct from an 
“ employee ” in the greater importance, dignity, and independence of 
his position, in requirement of oath, bond, more endming tenure, and the 
fact of duties being prescribed by law. 

The office of Town Clerk to a city or borough under s. 66 of the Ifr 
Municipal Corporations Act, 1933, is probably such a substantive “ office,” 
and also those of Secretary or Treasurer to a Hospital Board appointed 
under s. 36 of the Hospitals and Charitable Institutions Act, 1926. A 
collector under s. 69 of the last-mentioned Act would probably not be 
the holder of a substantive office of the kind indicated. 20- 

Turning to the Hospitals and Charitable Institutions Act itself, it 
is to be found that in s. 36 a distinction is made between officers and other 
employees, and under s. 37 the word “officers ” is also used, although 
in that section nurses, who are excluded in s. 36, are included in the list 
of officers. Section 38 seems most cogent, because it classifies among 25 
medical officers, honorary medical officers, who (it is a matter of common 
knowledge) work part-time only ; and includes in the same section a 
matron, master, manager, or engineer of an institution under the Act, 
and. the Secretary to a Board. i\o appointment of any of these can be 
made until the expiration of twenty-one days after the Minister has 3 p. 
been notified of the intention to make such appointment, unless the 
Minister has previously approved a proposal to make such appointment. 


Dwore noEiiymg w tne Mtaisler its intention to ■■make any appointment 
as aforesaid, the Board shall forward to the Minister a list of the applicants, and the 
Minister shall, as soon as conveniently may ba, submit to the Board for its puidance 
such reports and recommendations as he thinks fit, and the Board shall give due and 
iair consideration to such recommendations before making any appointment. 

.: fhis section makes it plain that those employed in the categories desig- 
nated, including part-time medical officers, are considered as in a very 
special position, and occupying posts at least in the nature of public 
offices: and matrons, masters, managers, and engineers, although in 
nmny cases “ servants ” in the view of the law and* in the employment 
of the Board, have a special status and responsibility. 

Having regard to these considerations, it would appear reasonable 
to construe the word “employment” in s. 10 (!) as not applying to 
offices or places of profit which fall within s. 23 (1) (e ) ; and this con- 
struction would give full effect to s. 23 (1) (e) and a reasonable effect 
to s. 10. In the present ease, it is unnecessary to determine whether 
the plaintiff holds an office or a “ place of profit.” Both have in 
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During the argument, I asked counsel whether, if that were found 
to be the true intention of the legislation, there was any reason that could 
be assigned for excluding persons in such “ offices ” or “ places of profit ” 
from the benefit of the provisions in s. 10 (1). They were unable at 
the time to indicate a reason, but, upon consideration, it does appear 
that there may be a sufficient reason for such a distinction that may 
have been in the mind of the Legislature when the provisions were 
enacted. This class of disqualification is, as the Solicitor- General 
submitted, imposed in order to prevent a conflict arising between the 
personal interests and advantages of the persons concerned, and the 
performance of their public duties as members of the Hospital Board. 
That danger has been guarded against by similar disqualifying pro- 
visions to those in s. 23 in past years in respect of practically every 
local body. This provides the clearest indication that it was con- 
sidered essential in the interests of honest and efficient administration 
that the temptations to which such a conflict exposes members should 
be avoided. It may well be that it was thought that persons holding 
posts of more permanency and involving higher duties, responsibili- 
ties, and remuneration might both be subjected to more temptation 
and able to exercise more influence to forward their own interests than 
employees engaged in less responsible work. It is impossible to say 
that there may not be much weight in this view. 

Mr. Shorland argued that Dr. Rix is plainly in the “ employment” 
of the Board within the ordinary meaning of that word. There is no 
question, to my mind, that that is so. The words ec employee 55 or 
‘‘employment” or “ service ” are used in practically every clause of 
the agreement. Clause 8 provides : 

During the period of his employment the practitioner shall — 

(a) Observe and conform to all the laws and customs of the medical pro- 
fession ; 

(5) Fulfil, obey and comply with all by-laws, rules and regulations of the Board 
and with the lawful orders and directions of the Board and of all persons duly 
authorized by the Board to give the same. 

Under s. 2 of the Hospitals and Charitable Institutions Amendment 
Act, 1936, the Board is liable for any negligence of (inter alios) a medical 
practitioner acting in the course of his employment or engagement 
with the Board, or damage caused to any person : 

in the same manner and to the same extent as if the damage had been caused by an 
act or omission of a servant of the Board acting in the course of his employment. 

This provision would appear, by implication, to assume that without 
it they would not be considered in a position of “ servants ” of the Board. 
But that section was seeking to avoid the contention that the medical 
officers of the Board, -whether on the permanent staff or part-time, or 
honorary, were not persons for whose negligence the Board was re- 
sponsible. I do not think it is necessary to examine the large number 
of cases that were cited to me indicating the different bases upon -which 
various Hospital Boards’ liabilities had been negatived, either on the 
ground that the medical practitioners were not their “ servants,” or 
on the ground that the Board did not hold itself out to give medical 
treatment, but merely to provide facilities under which the patients 
could receive it, or on the ground that the relationship between the 
Board and its medical officers was not regulated by the ordinary law of 
master and servant. The question in the originating summons should, 
I think, be determined on the broad ground I have stated above, although 
many passages in the cases cited support the contention that “ employ- 
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distinction, submitted by the Solicitor- General, between 
service and one for services suggested a basis somewhat 
which I have indicated ; but it seems to me that the divic 
be determined on the broader ground I have referred to. 

Whatever a medical practitioner’s position in law i 
both by the Act itself and according to ordinary park 
of the Board, even though giving part-time service only, 
and employment might fairly be described, even in ore !i 
if the phrase were common, as a “ place of profit,” wh; 
likely that anyone would think of applying that descripti- 
on a - gardener or a porter employed by the Board. As 
General argued, the less degree of control is an additions 
a special character in the nature of an office to the enrol 
plaintiff. 

On being asked what offices or places of profit, otl 
adverted to above, might be held under Hospital Boards 
referred to solicitors, architects, and auditors. So fm 
and architects are concerned, even if they are appointed 
Board, the} 7 do not hold an office of profit unless the B 
to engage them, or does so : see In re Harper's Ticket It 
cording Machine , Ltd., Hamlin v. The Company (8). Bu 
of course, an architect’s remuneration is fi™ 


Then it was argued that s. 23, being a penal sectic 
qualification, and a penalty for acting as a member of 
disqualified, should be strictly construed. That is, i: 
It should not be held to apply to cases about which the?; 
as to whether it was intended so to apply. So, too, s. 1 
a liberal construction. But that does not nen^Ln’l 
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I am of opinion, therefore, that the terms of employment of Dr Rix 
make him probably the holder of an 44 office/ 5 and certainly the holder 
°* So ' pla<?e P rofit ” in tiie gift of the Board, within the meaning of 
s. 23 (1) (e) ; and that he was consequently disqualified from beino* 
5 elected to, and now is disqualified from acting as a member of the 
Hospital Board. 

The answer to the first question asked in the originating summons 
will, therefore, he that his contract with the Board does not constitute 
“ employment ” within the meaning to be attached to that word in 
11 s - 10 (1) °f the Local Elections and Polls Amendment Act, 1944, but he 
should be considered as the holder of a “ place of profit ” under or in 
the control of the Board. It is unnecessary to answer the other ques- 
tions raised by the originating summons. 

As the matter is one of general importance, and the legislation is 
15 somewhat difficult to construe, no costs will be allowed either party. 

From the whole of the foregoing judgment, the plaintiff appealed, 
on the ground that it was erroneous in fact and law. 

In the Court of Appeal, 

Shorland, for the appellant. The questions for determination 
20 are whether the appellant, by reason of a part-time engagement or employ- 
ment by the Wellington Hospital Board as an anaesthetist, was disquali- 
fied from being elected to and remaining a member of that Board ; 
and whether certain fees payable in respect of extra attendances to 
give special anaesthetics would, if they exceeded £25 in any one year, 
25 or £10 in any one instance, disqualify the appellant from membership 
of the Board. The learned Judge in the Court below(l) held that the 
appellant was disqualified by reason of the engagement or employment, 
and that it was not necessary to deal with the question of fees. [After 
reading the agreement between the respondent Board and the 
30 appellant :] The legislation relevant to this appeal comprises the 
Local Elections and Polls Amendment Act, 1944, s. 10, the Hospitals 
and Charitable Institutions Act, 1926, s. 23 (1) (e) (/), and the Local 
Authorities (Members’ Contracts) Act, 1934, s. 3. Section 23 (I) (/), 
as amended, now appears in s. 3 of the Local Authorities (Members’ 
35 Contracts) Act, 1934. Reliance is placed on s. 10 of the Local Elections 
and Polls Amendment Act, 1944, of which subs. 3 amends s. 23 (1) (e) 
of the Hospitals and Charitable Institutions Act, 1926, and which, as 
amended, is now to be read as covering only an office or place of profit 
under or in the gift of the Board. 

40 A: The rule of construction which arises from the opening words 
of s. 10 (1) of the Local Elections and Polls Amendment Act, 1944 
(“ Notwithstanding anything to the contrary in this or any other Act ”), 
requires that the ordinary meaning of that section, standing alone, 
is not to be curtailed by any section of any other Act. The words 
45 mean what they say ; and the section is to be construed as if they stand 
alone, unimpeded by any other section or statute. If there are any 
inconsistent sections in other statutes (as the Legislature recognized 
when it used those opening words), those sections must yield to s. 10 (I) : 
see In re Bland Brothers and Inglewood Borough Council (No. 2)(2), 
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•referring to Sir Thomas Cecil’s Case(3), Maxwell on the Interpretation of 
Statutes, 9th Ed. 171, and The King v. NortMeach and Witney Hoads 
Trustees^). The word “ employment,” where used, should he given 
its largest ordinary sense: Craies on Statute Law, 4th Ed. 159,' and 
Piercy v. Macleanfy. ’ r 

P, Section 10 of the Local Elections and Tolls Amendment Act, 
1944, applies to a large number of local bodies besides Hospital Boards • 
and consideration of the other relevant statutes shows that the con- 
struction appearing in the judgment appealed from(6) could not have 
been intended by the Legislature. ' jq 

The local authorities referred to in s. 10 (2) of the Local Elections 
and Polls Amendment Act, 1944, are those set out in s. 2 of the Local 
Government Loans Board Act, 1926, and referred to in s. 2 of the Local 
Authorities (Members’ Contracts) Act, 1934, and see s. 2 of the Local 
Bodies Loans Act, 1926. In relation to each of these bodies, there is 15 
the same disqualification section : Municipal Corporations Act, 1933, 
s. 37 ; Counties Act, 1920, s. 62 ; Road Boards Act, 1908, s. 30 ; River 
Boards Act, 1908, s. 29 (d) ; Electric-power Boards Act, 1925, s. 21 ; 
and Harbours Act, 1923, s. 34 (g). In practically all these statutes 
the disqualification clause is the same as is contained in the Hospitals 20 
and Charitable Institutions Act, 1928 : an exception is found in ss. 22, 

30, and 44 of the Town Boards Act, 1908. The judgment appealed 
trom distinguishes between a local body’s power to appoint officers 
and its power to appoint servants : but as to the power to appoint 
officers and servants, see Municipal Corporations Act, 1933, s. 66 (2) 25 
(officers and servants) ; Counties Act, 1920, s. 107 (3) (officers) ; Road 
Boards Act, 1908, s. 56 (4) (officers) ; River Boards Act, 1908, s. 46 (5) 
(officers) ; Electric-power Boards Act, 1925, s. 4-8 (officers and servants) ; 
and Harbours Act, 1923, s. 47 (officers and servants). There is no 
statutory requirement in respect of the local bodies referred to such as 30 
exists in s. 38 of the Hospitals and Charitable Institutions Act, 1926, 
to provide that the Board or Council must give notice to the Minister 
before making an appointment. 

The learned Judge in the Court below does not define the test by which 
persons holding office's or places of profit are distinguishable from 35 
employees, but he attaches great importance to the requirements of s. 38 
of the Hospitals and Charitable Institutions Act, 1926, relating to the 
appointment by Hospital Boards of medical officers, managers, matrons, 
and engineers. If the test be that appointment as an officer elevates 
an employee to an “ office or place of profit,” there would he no purpose 40 
in the Legislature expressly applying s. 10 of the Local Elections and 
Polls Amendment Act, 1944, to counties, Hoad Boards. River Boards, 
anrl those local bodies which appoint only officers, because, if the Legisla- 
ture had in mind only officers appointed in the particular manner pre- 
scribed by s. 38 of the Hospitals and Charitable Institutions Act, 1926, 45 
s. 10 would apply only to that statute. On the other hand, if the 
necessity for notice to the Minister in ss. 38 and 39 is an essential re- 
quirement of “ office or place of profit,” and the test by which an 
employee is elevated to the higher status, then, as no such notification 
is required in the case of any other local body 7 , there would be no neces- y) 
sity for the Legislature to apply the Act to any of the other local bodies ; 

;;S) (1597) 7 Go. Rep. 18b ; 77 E.R. (5) (1870) L.R. 5 C.P. 252, 261. 

440. (8) Ante, p. 308, 1. 45. 

(4) (1834) 5 B. & Ad. 978 ; 110 E.R. 1 

1052. 
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but, nevertheless, it has done so. It is clear that the construction 
adopted in the judgment could not have been intended by the Legis- 
lature. 

C, The terms 44 office ” and 44 place of profit ” have a wider meaning 
5 than that given to them in the Court below(7), and both have a wider 
f|| meaning than 4fc employment.” As to the meaning of the word 

* (i office,” see 2 Stroud's Judicial Dictionary , 2nd Eel. 1323. 

The learned Judge(8) refers to Great Western Railway Co. v. Bateri 9), 
but that case is distinguishable ; it deals with different words and they 
10 were in^ an income-tax statute ; and it is of no help in construing the 
words 4 office or place of profit ” in the statutes under notice. The 
WT>rds are very old 'words and were used in the Act of Settlement and in 
the Succession to the Crown Act, 1707 (3 Halsbury's Complete Statutes 
of ^England, 182), and also in the Municipal Corporations Act, 1882 
15 (4o & 46 "Viet., c. 50), s. 12 (19 Halsbury's Complete Statutes of England, 
580) : for decisions on the Succession to the Crown Act, 1707, see Rogers 
on Election Petitions , 12, 13 ; and as to s. 12 of the Municipal Corpora- 
tions Act, 1882, see Nell v. Longbottom(lO). As to the expression 44 any 
u paid office ° used in s. 46 of the Local Government Act, 1894 (56 & 
20 57 Viet., c. 73) (10 Halsbury's Complete Statutes of England 773, 805), 
see The King v. Davies , Ex parte Penn( 11) (roadman), Crump v. Lewis(l2) 
(Clerk to Distress Committee), and Greville- Smith v. Tomlin( 13) (Clerk 
to Joint Committee). The word 44 office” has a very wide meaning : 
it means any office, and is unqualified by the alternative words 44 place 
25 k4 of profit 53 : see Re Liberator Permanent Benefit Building Society (14), 
In re Harper's Ticket Issuing and Recording Machine, Ltd., Hamlin 
v. The Company (IR), and In re London and General Bank(l6). Under 
s. 66 (2) of the Municipal Corporations Act, 1933, a Borough or City 
Council is empowered to appoint a medical officer : for similar pro- 
30 visions, see the Road Boards Act, 1908, s. 57, and the Town Boards 
Act, 1908, ss. 30, 44. The fact that the Legislature thought it necessary 
to declare that certain officers or holders of office could be members of 
the Council or Board suggests that the term 44 office ” was intended to 
include, and does include, an office in respect of which no salary is paid. 
35 Under the Hospitals and Charitable Institutions Act, 1926, there are 
officers who would clearly not be employed by the Board, such as 
honorary medical officers (ss. 37, 38), and teachers and students of a 
medical school (s. 84). Honorary officers are not employed as servants, 
as they are gratuitous givers of services. There are holders both of 
40 44 offices ” and 44 places of profit,” who would not be in the employment 
of the Board. The express repeal of the latter part of s. 23 (1) (e) of the 
Hospitals and Charitable Institutions Act, 1923, is consistent with the 
policy that salaried or wage-paid employees are not to be disqualified 
from election ; and with leaving the disqualification in the case of 
45 holders of offices and places of profit — e.g., worker-particip alien 
in management. 

The word 44 employment ” as used in s. 10 (1) of the Local Elections 
% and Polls Amendment Act, 1944, is to be construed in its ordinary 
sense, which embraces the relationship which exists between a medical 
50 practitioner engaged by a Hospital Board on a salary, whether the con- 

17) Ante , p. 396, 1. 45. (12) [1908] 1 K.B. 858. 

(8) Ante , p. 395, 1. 34. (13) [1911] 2 K.B. 9. 

(9) [1922] 2 A.C. 1, 8, 9, 13, 14, 19, (14) (1894) 71 L. T. 406. 

. 33. (15) [1912] W.N. 263, 264, 

(10) [1894] 1 Q.B. 767, 769. (16) [1895] 2 Ch. 166. 

(11) (1932) 48T.L.R. 666. 
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tract is one of service or for services. The contract in the pr 
is one of service, and constitutes the appellant a servant of thi 
Board. The special fees for special attendances outside ordir 
are payments pursuant to the “ employment ” in terms of 1 
ment(17), and fall within s. 10 (I). 

As to the meaning of “employment” : In s. 2 of the 
and Charitable Institutions Amendment Act, 1936, the Legist 
uses the word -‘employed” to express the relationship between 
salaried doctor and a Hospital Board, and the word "’'engaged 
referring to honorary officers. In this sense the word ~ 
has been interpreted by the Courts in relation to medical 
serving a Hospital Board, particularly in those t 
question of the applicability of the doctrine of re$p< 
relationship ~ " “ * 


Hospitals 

'at ure 
a 

when 
' employed ” 
practitioners 
uses which go to the 
-- . . , mdeat. superior to that 

* _ Hillyer v. St. Bartholomew's Hospital (Governors)! 18) 
Evans v. Liverpool Corporation^), Auckland District Hospital and 
Charitable Aid Board v. LoveM( 20), Collins v. Hertfordshire County 
Council(2 1), Lecture League, Ltd. v. London County Council(22), arid 
University of London Press, Ltd. v. University Tutorial Press , Ltd.{ 23). 
Ihe word “ employed ” in its ordinary sense covers the relationship 
bet ween the appellant and the Board ; but employment is not an essential 
ingredient in either office or place of profit. The appellant is a 
servant” of the Board in the true sense of that word. A hi ghly, 
skilled professional person can be engaged upon a contract of service, 
and the test is whether or not there is a right of control in the manner 
oi doing his work : see Gold v. Essex Comity Council (radiographer)(24) 
and Walker v. Crystal Palace Football Club, Ltd. (25) (professional foot- 
baller). 

Hospital Boards are now liable for acts of negligence on the part 
T the “ embere of their medical staff, so that this Board and other Boards 
. f, n Care to exerc * se the right to control the doctors on their 
staits to the extent that servants are controlled through their respective 
medical superintendents. The contract in this case dees not admit 
of any interpretation other than that of a contract of service : see 
ff/fy rt and , Harbour Board x. Coggins and Griffith (Liverpool), 
Ltd. (2b). Those who have the benefit of s. 10 are those in the employ- 

men of the local authority ; and, even if the word “ employment ” 

be restricted to the relationship of master and servant, the contract is 
ivitfim 3 , I (j , 

As to the payment to the appellant of special fees: Under the 
appellant s contract of service, his services were required at all times. 
Before the contract was entered into, there was a practice or custom 
that fees at the specified rate would be paid on all occasions when an 
anaesthetist was called to administer an anaesthetic outside the ordinary 
, °, URS - . Practice and understanding, which existed to the know- 
ledge of both parties when the contract was signed, imply that, under 
the contract overtime would be paid for by means of such special fees, 
ihe tacts show' .that, immediately after the contract was signed, the 
Board issued a circular instruction to anaesthetists, constituting a varia- 
tion oi the original contract. The special fees are payments within 

(18) n9O0U> K 11 L 4t SO- (2:i) [191i!j 2 Ch - 6I °- 

bl) SiXj : II: S; X <“> ! [1Mil 

(20) (1892) 10 N.Z.L.R. 597, 006. (25) f 19101 1 K B 87 V ^ 

<U) C19 fiuB K R B 63fl40 6I (U1 [1947J m A -°- 12 ’ 17 ’ 21 : [i946 J 

(22) (1913) 108 L.T. 924, 926, 927. 2 AU E ' R ' 345, 348, 351 ’ 35S ' 
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the employment, and, as such, covered by s. 10. In any event, the 
amounts received by the appellant do not disqualify him : he was in 
the employment 55 of the Board, so that prima facie he is within s. 10 (1) 
of the Local Elections and Polls Amendment Act, 1944, which removed 
5 the disqualification of employment under s. 23 (1) (e) of the Hospitals 
and Charitable Institutions Act, 1926. 

J. H. Oakley, for the Lower Hutt City Corporation, and J . W. P. 
If aits, for the Wellington Hospital Board, did not submit argument. 

Tlle ®°} icitor -@ enera l E. Evans , K.C., for the respondent. The 
10 appellant is a person who holds “ an office or place of profit 55 under 
or in the gift of the Board : see s. 23 (1) (e) of the Hospitals and Charitable 
Institutions Act, 1926. He is concerned or interested in a contract 
made with the Board under which the payment to be made by the 
Board exceeds £25 in any financial year : Local Authorities (Members 5 
15 Contracts) Act, 1934, s. 3 (3). The word “employment 55 in s. 10 (1) 
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between the appellant and the Board. Even if the word C£ employment 
in that section is not limited to that particular meaning, the appellant 
"0 is not in the employment of the Board. 

The general scheme of the Local Authorities (Members’ Contracts) 
Act, 1934, was to enact an all-embracing provision relating to contracts, 
and it relates comprehensively to contracts : it left standing in each 
of a whole series of statutes a provision as to the holding of an office 
25 or place of profit : it does not use the term “ office or place of profit ” ; 
and, in the particular ease of Hospital Boards, it left s tanding the words 
(t ^ person who holds any office or place of profit under or in the gift 
“ of the Board,” whether fees were paid or not : Hospitals and Charitable 
Institutions Act, 1926, s. 23 (1) ; and see the Statutes Amendment Act, 
30 1938, s. 52, relating to trustees of public reserves, which shows that the 
Legislature, ill s. 52 of the Statutes Amendment Act, 1938, has recognized 
that payment for services in an office or place of profit may also be a 
payment in respect of a contract. Section 10 must be regarded as a 
subtraction from, inter alia, the provisions of ss. 23 and 24 of the Hospitals 
35 find Charitable Institutions Act, 1926. The word “ employment ” 
in s. 10 means employment under a contract of service. A contract 
for services remains either within s. 23 (1) (e) of the Hospitals and 
Charitable Institutions Act, 1926, or within s. 3 of the Local Authorities 
(Members’ Contracts) Act, 1934, or within both. It is difficult to de- 
40 fi ne an y dividing line between what is within s. 10 and what is not, 
tin] ess it is made at contract of service. In s. 6 of the Tin a nee Act 
(No. 2), 1941, the expression used is “ employee ” ; it means employment 
in the ordinary sense of the term, and it is so used in the Hospitals and 
Charitable Institutions Amendment Act, 1936, s. 2 of which provides 
45 j® 1 ' ^ ie liability of a Board for the acts of the specified persons as “ if 
“ they were servants,” not as “ servants ” ; and it was passed to meet 
the position arising from the decision in Logan v. Waitaki Hospital 
Board{21). 

The term “ employment ” has a wide range of meanings : see 3 Oxford 
50 English Dictionary , Bt. 1, 130. As used in s. 10 (1) of the Local Elections 

and Polls Amendment Act, 1944, its meaning depends on its context ; 
cf. the word “servant” as used in s. 5 of the Crown Suits Am end. 

(27) [1935] N.Z.L.R. 385. 
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Hient Act, 1910, in relation to employer’s liability. The expressions 
in the appellant’s contract which imply service relate to those parts of 
the contract which do not refer to the method of performance of the 
medical duties ; and the medical duties are the dominant part of the con- 
tract. The words that suggest service relate to such matters as the non- 
disclosure of confidences (cl. 8 (cl)), the keeping of records (eh 8 (e) ), 
and the general provisions as to the times when the medical officer is 
to be available to give his services (els. 3, 4, and 6), and are not directed 
towards the treatment of the patients. The medical practitioner is to 
follow a standard as set from outside, and not as prescribed by the Board 
(d. 8 (a) ).. The contract is determinable on a month’s notice if the Board 
is not satisfied with the appellant’s performance of his duties (cl. 9), 
The general acceptance of the nature of the work of a doctor or surgeon 
is opposed to the relationship of master and servant ; and expressions 
which imply service do not refer to the performance of medical duties, 
which are the dominant part of the contract. As to the duties per- 
formed in hospitals by a medical practitioner, see Auckland Di strut 
Hospital and Charitable Aid Board v. lovett(2 8), Logan v. Waitaki Hospital 
Board( 29), Hittyer v. Si. Bartholomew's Hospital {Governors^ 30), cited 
in Ashburton High School Board of Governors v. Urquhart{3 1), and in 
Logan v, Waitaki Hospital Board( 32) ; and see also Smith v. Martin 
and Kingston-iipon-Hull Corporation ^ ), James v. Probyn{ 34), cited in 
S trangways-Lesmere v. Claytpn( 35), Gold v. Essex County Council^ 36), 
Collins v. Hertfordshire County Coimcil(31f and Simmons v. Head 


(28) (1892) 10N.Z.L.R. 597. 

(29) [1935JN.Z.L.H. 385. 

(80) [1909] 2 K.B. 820, 825, 829. 

(31) [1921] N.Z.L.R. 164, 181. 

(32) [1935] N.Z.L.R. 385. 

(33) [1911] 2 KJB. 775, 781, 784. 

(34) (1935) The Times , May 29. 

(35) [1936] 2 K.B. 11, 17 ; [1936] 1 All 

E.R. 484, 487, 488. 
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O’Leary, C.J. Tlie appellant, a duly qualified practitioner, was on 
November 19, 1947, returned by a contributing District as one of its 
representatives on the Wellington Hospital Board. 

He was at the time of his election a member of the part-time staff 
5 of the Hutt Hospital as an anaesthetist, holding this position in pur- 
suance of an agreement dated July 31, 1947, between the Board and 
himself. A question being raised as to whether or not appellant was 
disqualified from election because of s. 3 of the Local Authorities 
(Members’ Contracts) Act, 1934, an originating summons was issued to 
10 determine the question. Fair , J., heard the summons and in a con- 
sidered judgment(l) held, for the reasons he stated, that appellant was 
disqualified from being elected to, and from acting as a member of, the 
Wellington Hospital Board. The appeal is from that judgment. 

Appellant’s case is wholly dependent on s. 10 (1) of the Local Elec- 
15 tions and Polls Amendment Act, 1944, which is as follows : 

Notwithstanding anything to the contrary in this or any other Act, no person 
shall be incapable of being elected or appointed as or of being a member of any 
local authority by reason of his employment by that local authority. 

The learned Judge held that the agreement between the appellant 
20 and the Board did not constitute employment within the meaning to 
be attached to that word in the enactment just quoted. He further 
held that he is the holder of a place of profit under or in the gift of the 
Board within the meaning of s. 23 (1) (e) of the Hospitals and Charitable 
Institutions Act, 1926, and was consequently disqualified. This sub 
25 section, in so far as is relevant, is as follows : 

The following persons shall be incapable of being elected or appointed as mem- 
bers of a Hospital Board . . . 

(e) A person who holds any office or place of profit under or in the gift of the 
Board. 

SO Section 3 of the Local Authorities (Members’ Contracts) Act, 1934, 
renders incapable of election as members of any local authority anyone 
concerned in any contract with the local authority payment in respect 
of which exceeds £10 in the case of any contract or £25 altogether in any 
financial year. There are qualifications and exceptions which do not 
35 require notice. 

In this Court, the learned Solicitor -General contended as 
follows : 

(i) That appellant is a person who holds an office or place of profit 
in the gift of the Board. 

40 (ii) That he is concerned or interested in a contract under which 
payment to be made exceeds £25. 

(ill) That employment in s. 10 of the Act of 1944 is limited to the 
relationship of master and servant, and that is not the relationship 
between appellant and the Board. 

45 (iv) That, even if employment has a wider meaning, appellant is 
not in the employment of the Board. 

For appellant, it was contended that he is in the employment of the 
Board, and, therefore, because of the application of s. 10 (1) of the Act 
of 1944, he is capable of being elected. 

50 Dealing first with the interpretation of s. 10 (1), due weight must be 
given to the opening w r ords 4< Notwithstanding anything to the con- 
trary in this or any other Act.” In other Acts — viz., the Hospitals 
and Charitable Institutions Act, 1926, and the Local Authorities 
(Members’ Contracts) Act, 1934 — there is “ something to the contrary ” 

(1) Ante, p. 393. 
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m the sections I have already quoted, and which are relied on bv th 
Solicitor-General, but it seems to me that those provisions are Lad 
ineffective by the opening words of s. 10 (1), provided, of course th 
principal part of the section is complied with. In other word’s i 

disregarded 611 ^ Pr0Ted ’ ^ P rovisions of the oth « Acts must’b 

I think the authority cited by Mr. Shorland— namelv, In re Slav, 
Brothers and Inglewood Borough Council (No. ,?)(2)— which had mS 
consideration a statutory provision with similar opening words J hebful 

ofThTb ’ f del r 61 ^ the J ud S ment of himself and two othe’r member 
of the Court said : Coming now to the contention that ss. 259 and m 
are limited to injury directly caused by authorized acts the around* 
mainly relied upon are the s " 
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the disqualifying provisions of other Acts being nullified by the opening 
portion of s. 10 of the Act of 1944. It seems to me that this would be 
the result, even if it were held that the appellant’s position was an office 
or place of profit. Because of the view I take of the effect of the sec- 
5 tion, I do not think it necessary to pass judgment on whether the 
appellant holds an office or a place of profit ; even if he did ? s. 10 (1) 
saves him from disqualification. 

I would allow the appeal. 

Kennedy, J. The appellant was elected one of the representatives 
10 of a combined contributory district on the Wellington Hospital Board. 
He was, at the time of his election, a part-time anaesthetist engaged by 
the Board to serve it as such, and the terms and conditions of his engage- 
ment are set out in his contract. The Judge in the Court below was 
of the opinion that the appellant held either an office or place of profit 
15 upon the Board, and, notwithstanding the provisions of s. 10 of the Local 
Elections and Polls Amendment Act, 1944, was still incapable of being 
elected or appointed as, or of being, a member of the Board. It was 
further submitted in this Court that the appellant was disqualified 
by the Local Authorities (Members’ Contracts) Act, 1934, which applied 
20 to what was said to be his contract for services. 

Before the passing of the Local Elections and Polls Amendment 
Act, 1944, there were two main matters of disqualification for election 
to local bodies — namely, an interest in a contract with the local authority 
in question, or the holding of an office or place of profit under it. The 
25 first disqualification appeared in a general statute which applied to a 
great many local bodies. The second disqualification is referred to 
in the many special statutes dealing with local bodies. 

The general provision was that made by the Local Authorities (Mem- 
bers’ Contracts) Act, 1934. Section 3 provided for disqualification in 
,30 these terms : 

No person shall be capable of being elected or appointed to be or of being a 
member of any local authority if he is concerned or interested . . in any 

.contract .made by the local authority if the payment made or to be made by or on 
, "behalf of the local authority in respect of any such contract or contracts exceeds 
gg- ten pounds in the ease of any contract, or twenty-five pounds altogether, in any 
financial year. 

This provision -would apply to most contracts of employment and dis- 
qualify, and render incapable of continuing in office as members, persons 
in the employment of the Board. 

40 The Hospitals and Charitable Institutions Act, 1926, contained 
special provisions for other disqualifications, and the following persons 
were by s. 23 (I) deemed incapable of being elected or appointed as, 
or of being, members of a Hospital Board — namely, inter alia , “ (e) A 
“ person who holds any office or place of profit under or in the gift of 
45 “ the Board ” : and originally there appeared the further words, “ or 
“ who holds a paid office under any contributory local authority within 
“the hospital district.” Section 24 (1) -was complementary, and pro- 
vided as follows : 

The office of any member of a Hospital Board shall become vacant if he . . . 

,50 (g) Holds any office or place of profit under or in the gift of the Board. 

The introductory words of s. 10 of the Local Elections and Polls 
Amendment Act, 1944, must be accorded operative force as a declaration 
of legislative intention. That section runs : 
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(I) Notwithstanding anything to the contrary in this or any other Act, no 
person shall be incapable of being elected or appointed as or of being a member 
of any local authority by reason of his employment by that local authority. 

Two observations as to the application of this provision may be made. 

In the first place, this is a general provision, not applying in particular £ 
to a Hospital Board, but applying generally to many' local authorities, 
and I do not think, accordingly, it falls to be interpreted in the light 
alone of the special statutory provisions contained in the Hospitals and 
Charitable Institutions Act, 1926. In the second place, the 'provision 
is. that‘s the section applies notwithstanding anything to the contrary 1(3 
"in this or any other Act,” and, accordingly, the provision made by 
s. 10 applies notwithstanding anything to the "contrary, if there be such', 
in the Hospitals and Charitable Institutions Act, 1926, and in the Local 
Authorities (Members 5 Contracts) Act, 1934. Formerly, it may well 
have been that employment in the service of the Board would have 15 
been a disqualification. The effect of the amending provision must 
accordingly be that employment in the service of the Board shall not 
be a ground of disqualification. The result is that, notwithstanding 
that it might otherwise be disqualification under the Local Authorities 
(Members 5 Contracts) Act, 1934, or under the Hospitals and Charitable 20 
Institutions Act, 1926, it shall, since the passing of the amending Act, 
be no disqualification. The holding of an office or place of profit may 
still remain a disqualification provided that the office or place of profit 
does not consist in employment in the service of the Board. There is, 
so I add in deference to the view which appealed to the learned Judge’ 25 
room for the operation of the vrorcls of disqualification still retained in 
the Hospitals and Charitable Institutions Act, 1926, in s. 23 (1) («), But, 
if the office or place of profit lies in employment in the service of the 
Board, then there is no disqualification. Of course, if there was super- 
imposed upon a contract of employment some other arrangement which 30 
was not employment, s. 10 would not operate to remove disqualification 


55 



50 Cornish, J. Section 23 (!) (e) of the Hospitals and Charitable 
Institutions Act, 1926, provided that certain classes of persons should 
be incapable of being elected or appointed as members of a Hospital 
Board, among them being persons holding ; 


COURT OF APPEAL. 


It remains specially to refer to certain reasons which appealed to the 
learned Judge, He was, so it appears to me, of opinion that it was 
reasonable to construe the word 44 employment 55 in s. 16 (1) as not 
applying to offices or places of profit within s. 23 (1) (e), which words con- 
5 noted a higher responsibility and status than was dignified in its context by 
the word 44 employment. 55 I am unable, myself, to take this view. I 
think the emphatic opening words of s. 10 (1) indicate that the dis- 
qualifications otherwise existing by virtue of any statute do not prevail 
in face of the legislative declaration of capability for office which follows 
16 from its provision that : 
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no person shall be incapable of being elected ... a member of any local 
authority by reason of his employment by that local authority. 

Giving due force to that declaration, I think the word 44 employment 99 
must be given its ordinary meaning, and it should not, in order to 
15 reconcile s. 16 (1) with other provisions which are not dominant but 
subject to it, be read as excluding service where those employed have 
that greater responsibility and higher status which generally character- 
ize an office or place of profit. Earlier statutory provisions must then 
give way to s. 16 (1), and, indeed, any other provision of the amending 
20 Act itself must give way to the overriding provision of s. 10 (1). While 
s. 10 repeals only part of s. 23, and leaves standing that part of s, 23 
dealing with the disqualification of an office or place of profit, it is clear 
that what is left is always subject to s. 10 (1), which provision is ex- 
pressly declared to prevail notwithstanding anything to the contrary 
25 contained in the Local Elections and Polls Amendment Act, 1944, itself. 
I do not think, accordingly, that the retention of s . 23 (2) by the amend- 
ing provision shows that s. 23 (2) must remain unaffected by s. 10 (1), 
and that its retention, on the contrary, operates to restrict or modify 
the meaning of the word 44 employment 55 used in s. 10 (1). I am of 
30 opinion, for these reasons, with respect for the view 7 which attracted the 
learned Judge, that the word 44 employment 55 used in s. 10 (1) is not 
to be limited to employment other than that of such responsibility or 
special status that you could say the employment was in an office or 
place of profit. 

35 The learned Judge also found support for his interpretation in the 
distinction which the Hospitals and Charitable Institutions Act, 1926, 
itself makes between certain officers in the service of the Board and 
certain persons other than officers. The amending provision under 
consideration is, however, not a special provision applying to Hospital 
40 Boards only, but a general provision applying to a great number of 
local bodies, and the special circumstances of Hospital Boards and the 
special provisions of the Act regulating their constitution do not, so I 
think, show 7 that the w/ord 44 employment” used in s. 10 (1) of the amend- 
ing Act should, in the light of them, bear a restricted meaning. 

45 The general result of these considerations is that the appellant was 
not incapable of being elected or appointed as a member, or of being 
a member, of the Board by reason of the agreement, or by reason of thq 
payment for "extra services. Accordingly, in my view, the appeal 
should be allowed. . 
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(e) ... any office or place of profit under or in the gift of the Board, 

or ... a paid office under any contributory local authority within the hospital 
district.'. 

This latter disqualification was repealed in 1044, as will appear 
later. 5 

Section 10 (1) of the Local Elections and Polls Amendment Act, 
1944, provided that ; 

Notwithstanding anything to the . contrary in this or any other Act no person 
shall be incapable of being elected or appointed as or being a member of any local 
authority by reason of his employment bv that local authority. * }0, 

(By virtue of subs. 2 of the same section, a Hospital Board is a local 
“ authority 99 within the meaning of subs. 1. Therefore, a person 
“ holding any office or place of profit under or in the gift of a Hospital 
44 Board 5 9 is not to be disqualified by reason of Ms employment by the 
Board. * * 25. 

Appellant is a part-time anaesthetist in the Hutt Hospital. He 
holds that position by virtue of a written contract between him and the 
Board. If that position is. “an office or place of profit/ 5 his tenure 
of it does not, in my opinion, disqualify him from membership of the 
Board if it is due to, or the result of, his employment by the Board. 20 
Is he, then, in the 44 employment 99 of the Board, so that between it and 
him the relation of master and servant exists ? The Solicitor-General 
concedes that, if he is, he is not disqualified from membership of the 
Board, 

The agreement of July 31, 1947, between appellant and respondent 25 
states that respondent will employ appellant ; that appellant will 
“ faithfully and to the best of his skill serve *’ respondent ; that respondent 
will pay appellant “ during the continuance of his employment a salary 
J at the rate of £200 per annum 55 ; that “the service of [appellant] 

“ shall be at the dispbsal of [respondent] at all times 99 ; that s< during 3$ 
“ the first year of service [appellant] may be granted sick leave for 
“ seven days on full pay 35 ; that “ during the period of his employment " 
the appellant shall “ fulfil, obey and comply with . . . the lawful 

“ orders and directions of the Board and of all persons duly authorized 
“ by the Board to give same 59 ; and shall not at any time" “ except in 35 
“ of illness . . . absent himself from the service of the Board 
4 4 without the Board’s previous consent." 

In my opinion, these terms point clearly to the relation of master and 
servant between the Board and the practitioner. One man may be 
the servant of another even though the work that he does is skilled in 49, 
character and requires so much exercise of discretion that the other cannot 
in all respects direct how- that work shall be done. That, I think, is the 
position here. I can see no reason in principle why a doctor should not, 
by contract, become the servant of a Hospital' Board. In Gold v. 
Msex County Gomicil{l), Goddard , L.J., said: “That they [hospital 45, 
cf managers] are not liable for the doctor’s negligence is due simply 
“ and solely to the fact that he is not their servant. I desire, how ever, 

“to say that for the jpurpose of this judgment, I am not considering 
“ the case of doctors on the permanent staff of the hospital. Whether 
“ authority would be liable for their negligence depends, in my 50 
J opinion, on whether there is a contract of service and that must cle- 
44 pend on the facts of any particular case "(2). 

(1) [1942] 2 KJB, 293 ; [1942] 2 All (2) Ibid., 313 ; 250. 

E.B. 237. 
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Iii my opinion, Dr. Rix became, by contract, the servant of the 
Hospital Board, and he is, therefore, as I think, not disqualified from 
membership of the Board. 

The learned Judge in the Court below thought that the Legislature, 

5 having by subs. 3 of s. 10 of the Local Elections and Polls Amendment 
Act, 1944, deliberately chosen not to repeal the first (while it repealed 
the second) relative clause of s. 23 (1) (e) of the Hospitals and Charitable 
Institutions Act, 1926, thereby indicated its intention that this first 
clause should continue to have effect notwithstanding s. 10 ( 1 ) of the 
10 Local Elections and Polls Amendment Act, 1944. This continued 
effect, which, in His Honour’s opinion, it had, was a narrowing of the 
meaning of the term “ employment 55 so as to exclude from it employ- 
ment due to the holding of an office or place^ of profit in the gift of the 
Board. In his opinion, therefore, such employment still disquali- 
15 fled ; but employment arising otherwise did not. From this inference, 
if right, it followed, in my opinion, that anything which was to the con- 
“ trary ” in the Act of 1926, and which was, therefore, overridden by 
the Act of 1944, would be a provision in the first of these Acts to the effect 
that employment arising otherwise than by the conferring and holding 
20 of an office or place of profit disqualified from membership of the Board. 
But there is no such provision in the Hospitals and Charitable Institu- 
tions Act, 1926. In this Act, the only provisions “ to the contrary ” 
of s. 10 (1) of the Local Elections and Polls Amendment Act, 1944— 
that is, the only provisions that can work disqualification when there is 
25 employment by a local authority — are those relating to the holding of 
an office or place of profit, and to the being concerned or interested in 
any contract of more than £10 in the case of a single contract, or £25 
altogether in any financial year. 

If those disqualifications in the Act of 1926 had been specifically 
30 repealed, there would have been nothing left in that Act to the eon- 
<c trary ” of what was in the Act of 1944. In other words, there would 
have been nothing for the remedial legislation of 1944 to work on. What 
the legislation of 1944 was designed to override was inconsistent pro- 
visions of certain statutes — in the present case, of the Hospitals and 
35 Charitable Institutions Act, 1926. The only such provisions were those 
that annexed disqualification to the holding of an office or place of profit 
or the being interested in certain contracts. I think, therefore, that, 
from the fact that the first clause of s. 23 (1) (e) of the Hospitals and 
Charitable Institutions Act, 1926, was not in terms repealed, no inference 
40 is to be drawn that it was intended by the Legislature to prevail against 
s. 10 (1) of the Act of 1944. I infer, therefore, that the disability- 
removing effect of the 1944 Act is not to be deemed restricted to employ- 
ment arising otherwise than by the holding of an office or place of profit, 
or the having the benefit of a contract for more than a specified amount. 
45 If, therefore" Dr. Rix holds “ an office or place of profit,” that circum- 
stance does not disqualify him, who is an employee of the Board, from 
members hip of it. 

The reason for the express repeal (in subs. 3 of s. 19 of the Local 
Elections and Polls Amendment Act, 1944) of the second clause of 
50 s. 23 (1) (e) of the Hospitals and Charitable Institutions Act, 1926, is 
correctly given, in my opinion, by Stanton , J.(3). This repeal was only 
the draftsman’s mode of bringing servants of contributory local authori- 
ties within the scope of subs. I of s. 10 of the Local Elections and Polls 
Amendment Act, 1944. 


(3) Post, p. 415, L 9. 
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As to the fees earned by Dr. Bix for special anaesthetics, these, in 
my opinion, were and are earned by him by virtue of his employment 
by the Board, and do not disqualify him from membership. 

I agree that the appeal should be allowed. 

Stanton, J. This is an appeal from the judgment of Fair , J.(l), 
on an originating summons for a declaratory order under the Declaratory 
Judgments Act, .1908. that a certain agreement between the appellant 
and the Wellington Hospital Board constituted an employment of the 
appellant by the said Board within the meaning of s. lCTof the Local 
Elections and Polls Amendment Act, 1944, and that he, therefore, was 
not incapable of being elected or being a member of the said Beard. 
The learned Judge held that the said agreement did not constitute an 
employment/ and that, accordingly, the appellant was not qualified 
to be a member of the said Board. 

The appellant was, in November, 1947, elected as a member of the 
Wellington Hospital Board, and has since continued to act as such. 
At the time of his election, he was a member of the Board’s staff, his 
engagement being the subject of a written agreement dated July 31, 
1947, which is set out in the agreed statement of facts. From this agree- 
ment, it appears that the Board agreed to “employ” the appellant 
and the latter agreed to “ serve ” the Board as one of the part-time 
medical staff at the Hutt Hospital for a period of two years as from 
August 1, 1947, subject, however, to the right of either party to determine 
the agreement on one month's notice. The appellant undertook to 
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44 and upon the application of these principles to the facts of the case. 
44 The principles to which we refer were laid down by Lord Coice in the 
44 year 1584 in Hey don’s Case thus : 4 And it was resolved by them [all 
44 c the Barons of the Exchequer] that for the sure and true interpretation 
10 ££ 4 of all statutes in general (be they penal or beneficial, restrictive or 
44 e enlarging of the common law) four things are to be discerned and 
44 4 considered : (b) 1st. What was the common law before the making 
44 4 of the Act ? (c) 2nd. What was the mischief and defect for which 

4 4 4 the common law did not provide ? 3rd. What remedy the ParHa- 
15 44 4 inent hath resolved and appointed to cure the disease of the Common- 
4 4 4 wealth. And, 4th, the true reason of the remedy ; and then the 
4 4 4 office of all the Judges is always to make such construction as shall 
4 4 4 suppress the mischief, and advance the remedy, and to suppress subtle 
4 4 4 in ventions and eva sions for continuance of the mischief, and pro private 
20 44 4 commode, and to add force and life to the cure and remedy, according 
44 ‘ to the true intent of the makers of the Act, pro bono publico ’ ”(4). 

Before the passing of the Local Elections and Polls Amendment Act, 
1944, there were two classes of persons who were disqualified from being 
members of local authorities : (i) those who held an office or place of 
25 profit under or in the gift of the particular local authority, and (ii) those 
who were interested in contracts with the local authority beyond certain 
small amounts. These disqualifications were inserted in the various 
Acts relating to the different classes of local authorities, such as the 
Acts constituting Borough Councils, County Councils, Road Boards, 
30 Town Boards, Electric-power Boards, Hospital Boards and a host oi 
others. The wording was not identical in each case, but the effect was 
for all purposes the same. In 1934, an attempt was made to unify the 
provisions relating to disqualification from entering into contracts with 
local authorities by the enactment of the Local Authorities (Members’ 
15 Contracts) Act of that year, and the provisions in the various special 
statutes were repealed. Iso attempt was made to deal similarly with the 
other class of disqualification (that relating to the holding of an office 
or place of profit), and the provisions of the numerous special statutes 
relating thereto remained — with some small exceptions not here material 
40 — in force and unaffected until the passing of the Local Elections and 
Polls Amendment Act, 1944. It is perhaps unnecessary, "but may be 
desirable, to observe that these provisions clearly disqualified all paid 
employees of a local authority, and all holders of an office, whether paid 
or unpaid, under or in the gift of a local authority, from becoming mem- 
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Acts of file disqualifying provisions relating to (among others) employees 
of local authorities, no person should thereafter be incapable of being 
elected or appointed as, or of being, a member of any local authority, 

■ by reason of his employment by that local authority. It will be ob- 
served that this section does not remove all the disqualifications pre- * 
viously existing, but it does provide that, where this disqualification, 
whether under the provisions relating to an office or place of profit 
or under those relating to contracts, arises out of a contract of employ- 
ment, it should now be removed. If it did not effect this, it effected 
nothing, and authority is hardly necessary to justify a Court in re- 10 
■fusing to reduce a statute to a nullity if that can be avoided. In the 
present case, all that is necessary is to determine the meaning of the 
word “ employment/' and, in its context and with its background, 
that word here can mean only a contract for personal service wherein 
the relation of master and servant exists. If that be so, then such a 15 
contract is no longer subject to the disabling provisions of s. 3 of the Act 
of 1934 or the various provisions of the special Acts relating to an office 
or place of profit. 

It was suggested by the Solicitor -General that the appellant’s contract 
with the Hospital Board is not a contract of employment because of what 20 
has been decided in England in the line of cases of which Hillyer v. St. 
Bartholomew's Hospital (Governors)^) is the outstanding example. These 
cases were primarily concerned with the liability of hospital authorities 
for the negligence of physicians, surgeons, and others working in those 
hospitals, but they are really not applicable or helpful in determining 25 
the present question. Notwithstanding the immunity which such 
authorities enjoyed in respect of the negligence of surgeons and physicians 
working in their hospitals, these experts could still be regarded as in the 
employment of the hospital authorities for the purpose now under con- 
sideration. ^ In Lindsey County Council v. Marshall ^) , Lord Wright 30 
said : cc It is not necessary to add that in all these matters not only 
^ the matron and nurses but the medical officers were in my opinion 
4 ‘the servants of the appellants "(7). The Solicitor-General admitted 
that house surgeons, and probably the Medical Superintendent, would 
be employees of the Hospital Board for the present purpose, although 35 
the Hospital Board would not be liable for their negligence if the decisions 
quoted were applicable in New Zealand, which they are not, owing to 
the provisions contained in s. 2 of the Hospitals and Charitable Institu- 
tions Amendment Act, 1936. I cannot see any essential difference be- 
tween the position of the appellant under his agreement and the position 40 
of house surgeons under their conditions of employment. In each case, 
the practitioner becomes a servant or employee of the Board, and the 
fact that one is a whole-time service and the other a part-time service, 
or that one is subject to a greater measure of control or direction than 
the other, cannot make any difference. 45 

In the judgment appealed from, reference is made to subs. 3 of s. 10, 
which is as follows : 

* u Twenty-three of the Hospitals and Charitable Institutions Act, 1920, 

is hereby amended by omitting from paragraph (e) of subsection one the words 
or who holds a paid office under any contributory local authority within the jr/v 
hospital district.” 

(5) [1909] 2 KJB. 820. (7) Ibid., 125 ; 1095. 

{6} [1937] A.C. 97 ; [1936] 2 All E.R. 

1076. 
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The learned Judge pointed out that the remainder of para, (e) was 
left unrepealed and that it disqualified a person who holds any office 
. or place of profit under or in the gift of the Board. Be therefore thought 
that effect should sti’l he given to that provision, and the meaning of 
5 “ employment ” must be modified to exclude from its ambit any person 
who held an office or place of profit under or in the gift of the Board. 
This construction involves a severe limitation of the apparent purpose 
of subs. 1 of s. 10, and requires the introduction of a classification. of 
employees which obviously creates many difficulties. I think, with 
10 respect, that the reason for the somewhat peculiar method adopted is 
rather to be found in the fact that members of Hospital Boards were 
subject to a special disqualification if they held “a paid office under 
“ any contributory local authority within the hospital district.” Such 
persons were not, and could not be, employees of the Board itself, and 
15 their disqualification was not, therefore, removed by subs. 1, and, as a 
simple method of dealing with this particular form of disqualification, 
the disabling provision was itself repealed.- But, when this was done, 
employees of Hospital Boards were in the same position as employees 
of any other local authority, and, by the operation of subs. 1, became 
20 entitled to he elected, and to be, members of the Board by which they 
were employed. 

I think the appeal should be allowed, and that an order should be 
made declaring that the agreement between the appellant and the Wel- 
lington Hospital Board above referred to constitutes an employment 
25 of the appellant by the Board, and that the appellant was not, at the 
date of his election to the Board, and has not at any time since become, 
incapable of election to or membership of the' said Board by reason of the 
subsistence of the said agreement, and that the receipt by the appellant 
of the fees (exceeding £25 in any financial year or £10 in any one in- 
30 stance) prescribed by the scale of fees fixed by 7 the Board lor payment 
to part-time anaesthetists at times outside the fixed sessions or hours, 
prescribed by the said agreement would not come within s. 3 of the Local 
Authorities (Members' Contracts) Act, 1934. 

As to costs, I think the appellant should have his costs, both in the 
35 Court below and on this appeal, on the middle scale. 


Appeal allowed . 


Solicitors for the appellant : Chapman. Tripp, Watson , James , and 
Co. (Wellington). 

Solicitors for the respondent : Crown Late Office (Wellington). 
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[IN THE SUPREME COURT.] 


IiAZELDON v. McARA : SAME v. B 
SAME v. BARRINGTON 


Supreme Court (Full Court). Wellington. 1948. , 
September 17. Sm Humphrey O’Leary, C.J.; Kexne 


9; 1 ublic Deserves — By-law — 
in (inter alia) any Public Me- 
>e Town Clerk "—Valid Dele - 
1 of Deserve to Town Clerk — 
be l n reason able — 'Municipal 
ct 9 mo , s. n 


Tli© power of . re^ulatmgf the use of any reserve ,5 given by 
of the Municipal Corporations” Act, 1933* to the council of a city . 
implies a power of partial restriction, which may take the form "of 
by means of a prohibition which is relaxed on the permit' of the 
body, or, where authorized, by one of its officers. 

Clause 6.2 (as amended) of Part I of the Wellington City By-la- 
with streets and public places) made it an offence on the part of anyc 

ts “ paganizes, holds, or conducts or attempts to hold < 
u any public meeting, gathering or demonstration or makes any pul 
tt 01 attempts to collect a crowd in along or upon any street prh 
public place or public reserve in the City except 'with the pri 
authority of the Town Clerk.” . • . 1 

Such by-law was intra vires and reasonable, as the delegation of fch 
of the Council to its Town Clerk is empowered by s. 13 of the B\ 
1 910 ; and the discretion thereby left to the Town Clerk is not so w 
unreasonable. h 

4 T ? a py ■ F *U Court, allowing an appeal from the judgn: 
.4. M. Gouldmg , fe.M., reported. (1948) 5 M.C.D. 44 L J " 
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Director of Parks and Reserves replied saying the application was not 
approved by either the Reserves Committee or the By-laws Committee. 
No reason was given for the non -approval. Thereupon Mr. Barrington 
wrote asking why a permit for all three sites was refused, and whether the 
5 refusal was general or applied only to the three sites. 

The Town Clerk replied on March 31, 1947. .stating : 

The By-laws Committee of the Council is of opinion that these meetings should 
not be held on Friday evenings as the City streets are already overcrowded with 
pedestrians and. vehicular traffic. 

10 Mr. Barrington later decided to hold meetings without a permit, 
and over a period from August to December, 1947, he repeatedly addressed 
public meetings at Dixon Street Reserve on Friday evenings. There 
was no evidence that any complaints of any kind were made to the City 
authorities concerning any of those meetings. The learned Magistrate 
15 accepted that fact, plus Mr. Barrington’s own evidence, as showing that 
the meetings were in no way disorderly or a cause of annoyance or distur- 
bance to anyone. 

The defendants Mrs. Birchfield and Mr. M cAra were members of the 
Communist Party. They also held public meetings, as alleged in the 
20 informations, at Dixon Street Reserve. Admittedly, they had no 
permit for the meetings on October 31 and November 7 (Friday evening), 
but Mrs. Birchfield, for the meeting on Thursday, November 6 (lunch-hour), 
placed reliance upon a permit dated November 4, 1946, under the hand 
of the Director of Parks and Reserves, given to the Communist Party to 
25 the following effect : 

Permission is hereby granted for you to use the Dixon Street Reserve on 
Thursdays between 12 noon and 2 p.m. 

The learned Magistrate said that he doubted if this was a valid permit 
within the by-law, but, in view of the decision he had reached on other 
30 grounds, it was unnecessary to determine the point. 

It appeared from the evidence that both Mrs. Birchfield and Mr. 
McAra were candidates for election to the Wellington City Council in 
the municipal elections in November. 1947, and their meetings in October 
and November at Dixon Street Reserve were in furtherance of their 
35 candidature. Permits were given to the Labour Party to make use of 
Dixon Street Reserve for election meetings, but the evidence was not clear 
whether these permits covered Friday evenings. 

Clause 62 (as amended) of Part i of the Wellington City By-laws 
(dealing with streets and public places) made it an offence on the part of 
40 anyone who : 

(a) Organizes, holds, or conducts or attempts to hold or conduct any public 
meetings, gathering or demonstration or makes. any public address or attempts to 
collect a crowd in along or upon any street, private street, public place or public 
reserve in the City except with the prior written authority of the Town Clerk. 

45 For the reasons set out in his judgment, the learned Magistrate held 
that the by-law was invalid, and dismissed the informations. 

On appeal, 

Sim, K.C., for the appellant. The findings of the learned Magistrate 
were wrong in law, and no ground exists for declaring the by-law invalid. 
50 The by-law was properly made, and a conviction should have been 
entered. An important factor in determining the validity or invalidity 
of a by-law is the degree of interference and the nature of the right dis- 
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p. para ; p. b8o, para. lOlo ; Halsbury’s Laws of England, 5 
~ nd E f > ^ o1 ' 31, P . 685, para. 1013. In the by-law under notice, the 
Council defines the terms of a privilege — the permission to hold a meeting 
The same considerations ■ apply to public reserves as well as to roads'* 

R. v. Cunninghame Graham and Bums (3), Be Morgan v. Metropolitan 
Board of Works(l), Ex parte Lems( 5), Llandudno Urban District Council 30 
v. Woods(6), and 5a«fen v. Bighr{ 7). The title to the Dixon Street 
Reserve shows that it was dedicated as a market reserve : and it is a 
‘‘public reserve ” governed by ss. 16 and IS of the Public Reserves 
Domains, and National Parks Act, 1928. The by-law does not interfere 
with any right of the defendants, because, when permission is asked 15 
a privilege is sought. The streets which border the Reserve are public 
places. Tne use of the highway is for the primary purposes of traffic • 

The by-law was made under s. 364 (1) (IS) (19) of the Municipal 
Corporations Act, IDS.,. Ike procedure for the making of the by-law 90 
under s. 3bJ was properly carried out. The by-law is a valid one : it “ 
niiist be assumed that the Council acted reasonably and gave due con- 
sideration to the matter : Stanley v. Scott.( 9), which is indistinguishable 
and is m line with A hired v. Miller (10). There is evidence that the By- 

laws Committee had directed their attention to the holding of meetings 25 
on Friday evenings, and had decided that they should not be permitted. 
Any aggrieved person has his democratic right of appeal to the Council 
and the respondents could have requested consideration of the matter bv 
the Council. 

The exigencies of the occasion called for delegated authority, V) 
which m many cases, is in the best interests of the applicant: 
see Aldred v. Milierill) : but the wwlc “ Jr 
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45 


s. 13 is more widely empowering . It permits a wider delegation than does 
s. 367 (b), but in one respect it is narrower, in that it has not the words 
44 either generally or in any class of case 55 : it uses the expression 44 from 
44 time to time in any case,” and it applies to all local authorities, whereas 
5 s. 367 applies only to municipal authorities. Section 13 was intended as 
an aid to local bodies, and is to be interpreted in that light : Bremner 
v. Ruddenklau{ 15) where Hunt, Cottrell , and Co ., Ltd. v. Doyle (16) 
was considered, and must be deemed to have been approved(17). The 
by-law is strictly within the very wide authority given by s. 13, which 
10 followed the more limited assistance given to municipal authorities tinder 
s. 307 ( b ) ; and it should not be limited to a construction or application of 
its language that would deprive local authorities of the assistance given to 
them by the Legislature for the conduct of practical affairs. 

In s, 13 of the By-laws Act, 1910, the Legislature defined the terms 
15 of a privilege, without depriving citizens of any right that they may 
have. In citing Staples and Co Ltd . v. Mayor , &c., of Wellington(lS), 
the learned Magistrate has ignored the fact that its authority went with 
the enactment of s. 307 (b) ; and his reasoning on Stanley's case(19) does 
not give weight to the whole of the terms of the by-law and to the fact 
that with such terms it w r as upheld. He misapplied Bremner v. 
Ruddenklau(2Q ) . 

The terms of the by-law are not so wide as to be unreasonable. The 
Court is slow to hold a by-law bad for unreasonableness. As to a Court’s 
approach to the question of unreasonableness, see Aldred v. Miller( 21), 
Kruse v. Johnson( 22), Staples and Co Ltd. v. Mayor , See., of Wellington(2 3) , 
McCarthy v. Madden( 24), Bremner v. Ruddenklau( 25), Tyndall v. Basten 
(26), Kruse v. Johnson(21) 9 Doyle v. Whitehmd(2S) i and Slattery v. Naylor 

(29) . The general emphasis is upon the width of the discretion and the 
trust that is to be placed in the representative body ; Grater v. Montagu 

(30) . The reasons why the by-law r is not unreasonable and does not 
give too wide a discretion are : (a) The by-law* is to be treated in its 
entirety. Wellington has many parks and reserves, and has a large 
population ; it also has narrow streets, and the general circumstances 
are such that public questions can lead to noisy and possibly troublesome 

35 meetings, interfering with the citizens’ rights of passage and enjoyment of 
reserves. (b) Control and regulation of public meetings are, therefore, 
essential, (c) The Wellington City Council, from its accumulated exper- 
ience, understands the City’s problems, and is to be assumed to know 
the reasonable necessities of control, (d) Total prohibition with a dis- 
40 pensing power is a valid form of regulation, (e) The Council, having 
power to control public meetings, has three courses open to it: (i) By 
the by-la-w itself giving a total enumeration of what is permitted and what 
prohibited— <?. <y. in a special order defining places and times where meetings 
could be held. It is in the interest of those who wish to hold meetings 
to have the matter less rigid. Times and passing events may call for 
special consideration, (ii) By delegation to the Council itself. That 
is possible under s. 367 (6) of the Municipal Corporations Act, 1933, or 


(15) [1910] N.Z.L.R, 444, 445, 469, 470, 

471, 

(16) (3004) 24 N.Z.L.R, 417. 

(17) [1910] N.Z.L.R. 444,455. 

(18) (1900) 18 N.Z.L.R. 857, 863. 

(10) [1035] 1 N.Z.L.G.R. 33, 34. 

(20) [1919] N.Z.L.R. 444, 453, 454, 460, 

461. 469, 470, 471. 

(21) [1024] S.C. ( J.) 117. 


(22) [1898] 2 Q.R. 91. 

(23) (1900) 18 .N.Z.L.R, 857, 863. 

(24) (1914) 33 N.Z.L.R. 1251, 1274. 

(25) ' [1919] N.Z.L.R. 444, 471, 472. 

(26) [1919] N.Z.L.R. 123. 

(27) [ 1898] 2 Q.R. 91. 

(28) [1917] N.Z.L.R. 308, 319, 320. 

(29) (1888) 13 App. Gas. 446, 452. 

(30) (1904) 23 N.Z.L.R. 904. 
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s. 13 of the By-laws Act, 1910 ; but this course would be inconvenient 
both to the applicant and to the Council. (Hi) By delegation to a respon- 
sible official, such as, in this case, to the Town Clerk. In a practical 
wav, the same result follows whether the delegation be to the Council 
itself, the By-laws Committee, or the Town Clerk. The Town Clerk 5 
is the administrative officer, chosen for his wide experience and capacity 
to undertake responsibility ; his sense of fairness is to be assumed ; 
and there is no likelihood of abuse to be attributed to him. It is a 
fair assumption that the general policy of the Council will be settled for 
him, and the evidence in this ease shows that it was. The fact that 10 
meetings have been held without disturbance on particular occasions 
takes the matter no further, as such meetings have been held in circum- 
stances where others have obeyed the law. 

It will be contended that this by-law was not a regulation of the use 
of the Reserve, but was a prohibition. The by-law is not assailable on 15 
that ground, as due weight must be given to the fact that the by-law is 
not the deprivation of a right but the definition of a privilege, and, as 
such, the form adopted is inoffensive. It is equally inoffensive as the 
regulation of any right, because- the control of the exercise of a right 
almost invariably involves prohibition in part. The regulation in the 20 
present case clearly contemplates occasions of non- user : see Slattery 
v. Naylor (Zl). A power to regulate frequently implies a right to pro- 
hibit : Hunt , Cottrell , and Co ., Ltd. v. Doyk( 32) and Toronto (City) 
Municipal Corporation v. Yirgo(ZZ). The by-law was a prohibition in 
Stanley's case (34) and in Aldred v. Miller( 35). In so far as Toronto (City) 25 
Municipal Corporation v. Virgo(Z 5} is an authority against: prohibition, it is 
limited by its own special circumstances. A power to regulate a trade 
seems to imply the continued existence of that which is to be regulated, 
but that does not apply to the regulation of public meetings, as here ; 
and see the reference in Attorney- General for Ontario v. Attorney- General 30 
for Dominion of Canada{Zl). 

J. JR, Marshall, in support. In the judgment appealed from, there is a 
confusion of the right- of freedom of speech with the holding of public 
meetings. This case is not concerned with freedom of speech. There 
is no right to hold meetings in streets, or, generally speaking, in reserves. 35 
The learned Magistrate has clearly proceeded on the assumption that 
such a right to hold meetings exists. The Court will act on the assump- 
tion that the by-laws will be reasonably administered and that the powers 
given will not be abused : Kruse v. Johnsmi( 38). The 1 own Clerk 
is the chief administrative officer of the City, and is subject to the checks 40 
and controls imposed on him by the Council. 

N. R. Taylor , for the respondents MeAra and Birchfleld. The 
by-law is invalid because it is ultra vires the powers of the Council, in 
that it legislates beyond the power given to the Council by the enabling 
statute and delegates to an officer of the Corporation a power which 45 
the enabling statute grants only to the Corporation. While it is con- 
ceded that the Council has a power of delegation, it is only a limited power, 
and the limitation has in this case been exceeded. 

The by- law-making power in this instance is to regulate only, and 
not totally to prohibit, a not unlawful activity. Apart from statutory 50 

(31) (1888) 13 A pp. Cas. 448, 449, 450. (35) [1925] S.C. (J.) 21. 

(32) (1904) 24 N.Z.L.R. 417, 429. (36) [1896] A.C. 88. 

(33) [1896] A.C. 88. (37) [1896] A.C. 348, 363. 

(34) (1935) 1 N.Z.L.G.R. 33. (38) [1898] 2 Q.B. 91, 98, 99, 101. 









authority, a body having statutory by-law-making power cannot dispense 
with its own by-law, or delegate to another person or body power to 
dispense with it : Abbott v. Lewis( 39) and Staples and Co Ltd. v* 
Mayor , &c., o/ This by-law totally prohibits the holding 

5 of public meetings, and then says that in all cases the Town Clerk has a 
power of dispensation in respect of particular persons : Parker v. Mayor , 
See., 0 / Bournemouth (41 ) , which is approved in Muni, Cottrell , a?id£ Co.,. 

v. Doyle(42), Collins v. IFbZ£ers(43). and Melbourne Corporation v. 
Barry (44). 

10 A by-law must be made in the form and manner prescribed by the 
enabling statute ; and, apart from s. 13 of the By-laws Act, 1910, or 
s. 367 (b) of the Municipal Corporations Act, 1933, a by-law cannot 
normally delegate or give a dispensing power. If there is a power to 
prohibit the holding of a meeting, that power must be exercised by a 
15 by-law. Here, the purported power to dispense is absolute ; permits to 
do what has been declared unlawful may be issued entirely at the discretion 
of the Town Clerk. 

The powers of the Corporation to delegate are to be found either in 
s. 367 (b) of the Municipal Corporations Act. 1933, or in s. 13 of the By- 
j§0 laws Act, 1910. Section 367 cannot aid the appellant, because it confers 
the power of delegation on the Council only, and not on an officer ; and 
even then the power must be exercised by resolution. Section 13 was 
passed for two purposes : to give somewhat similar powers to counties 
and to enlarge the power of delegation of all local authorities by permitting 
25 them to delegate to officers in “ particular cases.” 

[O’Leary, C.J. Is not the reference to a “ particular case 55 a refer- 
ence to an individual instance 1 ] 

The by-law must refer to the individual instance : it should specify 
the case in which the dispensation may be exercised. The power given 
30 to dispense with the by-law here is not given subject to its exercise 
in any particular case, but is given so as to extend to all cases : Bremner 
v. Budde?ik1mi(45) . The by-law must specify the conditions upon 

which the discretion is to be exercised : Dewar v. Braybrook (Shire)(M>). 
This is a general delegation of power, and not a delegation in a particular 
35 case. 

Even if the Court holds that the by-law is not ultra vires the Council, 
the by-law is bad because it is unreasonable. Even if the by-law is 
held to be infra vires and reasonable, it is uncertain and unequal in its 
operation between parties. Section 13 (2) of the By-laws Act, 1910, 
40 specifically exempts unreasonable by-laws from the protection of s. 13 : 
Kruse v. Johnson(41) ; and, as to its application in Hew Zealand, see 
Grater v. Monfagu(48) and McCarthy v. Maddm(49). The attitude 
which the Court would take with respect to unreasonableness under s. 13 (2) 
is explained in Bremner v. Buddenldcm{ 50), Munro v. Watson(5l), Mel - 
46 bourne Corporation v. Barry (52), Hanna v. Auckland City Corpora - 
tion(o 3), and Parker v. Mayor , See., of Bournemouth^ 54). It is in evidence 

that permits for meetings were never issued by the Town Clerk, but 
by the Traffic Inspector with regard to streets, and by the Director of 


(39) (1902) 22 N.Z.L.R. 552, 559. 

(40) (1900) 18 N.Z.L.R. 857, 864. 

(41) (1902) 86 L.T. 449, 450. 

(42) (1904) 24 N.Z.L.R. 417, 425. ■■ •■■■■.■ 

(43) (1904) 24 N.Z.L.R. 499, 500. 

(44) (1922) 31 C.L.R. 174, 208. 

(45) [1919] N.Z.L.R. 444, 454, 458, 469. 

(46) [1926] V.L.R. 201, 205. 


(47) [1898] 2 Q.B. 91,98. 

(48) (1904) 23 N.Z.L.R. 904, 906. 

(49) (1914) 33 N.Z.L.R. 1251, 1267, 

(50) [1919] N.ZX.R. 444, 460, 471. 

(51) (1887) 57 L.T. 366. 867. 

(52) (1922) 31 C.L.R. 174, 197. 

(53) (1945) 5 N.Z.L.G.R. 302, 311, 1. 49, 

313. ■ 

(54) (1902) 86 L.T. 449, 450. 
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consideration given to it in t 

{55} (1935) 1 N.ZX.G.R. 33. 

(56) (1914) 33 N.ZX.R. 1251, 1267. 

(57) (1914) 33 N.ZX.R. 1251, 1269. 

(58) [1896] A.C. 88,93. 

(59) [1896] A.C. 348, 363. 

(60) (1907) 98 L.T. 537, 540. 

(61) (1888) 13 App. Cas. 446, 450. 

(62) (1922) 31 C.L.R. 174, 197. 


(63) [1898] 2 Q.B. 91, 98, 108. 

(64) (1939) 3 N.ZX.G.R. 21, 27, 29. 

(65) (1922) 31 O.L.B. 174, 197. 

(66) Ibid 206. 

(67) (1939) 3 N.ZX.G.R. 21, 22-27, 

(68) (1888) 13 App. Cas. 446. 

(69) (1937) 56 CX.R. 746, 768, 769, 771. 


Parks and Reserves with regard to reserves. It is a fair inference that 
the Council recognized the unsuitability of the Town Clerk by referring 
the applications to other officers with specialized knowledge. 

[Kennedy, J. It cannot be suggested that the Town Clerk is not 
capable or competent to perform his duties.] 5 

In Stanley v. Scott(oo), the power to dispense with permits reposed 
' in the Town Council : here it is in the Town Clerk : there is no pre- 
sumption that he will act reasonably. If that case were rightly decided, 
it is distinguishable. Apart from delegation, the by-law is on its face 
unreasonable when considered in the light of McCarthy v. Madden(o 6). io 
It prohibits a gathering of any kind without a permit : it penalizes 
a man who, without a permit, arranges a meeting of himself and half a 
dozen of his friends for the purposes of a discussion among themselves 
in a park : and the prohibition it imposes falls within tests (d) and (g) in 
McCarthy v. Madden(51). ' ^ 

^ This by-law is ultra vires because it is not regulative but is a prohibition ; 
it is ultra vires because the power granted to the Council is to regulate 
reserves, and not totally to prohibit activities otherwise lawful : Toronto 
(City) Municipal Corporation v. Virgo(oti), Attorney* General for Ontario 
V. Attorney -General for Dominion of Canada(59) } and Williams v. Weston - 20 
super-Mare Urban District Council(ti0). If the Council has a valid 
power to regulate, it is not a valid exercise of that power either totally 
to prohibit a not unlawful activity in a limited area, or over a specified 
time, or totally to prohibit one of the possible activities as to which the 
Council has a power of regulation. It is conceded that a power to 25 
regulate confers some power of prohibition of some aspects of otherwise 
lawful activity : Slattery v. Saylor (til) ; but that power permits the 
Council to indicate rules as to matter, time, place, Ac., which must be 
clearly set forth in the by-law : Melbourne Corporation v, Bamj(tiT) . 

if the Court holds that the by-law is not unreasonable, then it is 
invalid because it is uncertain in its .terms and indefinite in its operation 
as between parties : see the dissenting j ndgment in Kruse v. Joknsm(&£) x 
which has since been widely adopted, as in Page v. Harvey ($4). A 
person is entitled to know the terms upon which he can obtain a permit, 
and to that extent the by-law is uncertain in a material respect : Mel- 
bourne Corporation v. Bany{ti 5). It may be said that s. 3<>4 (18) gives 
the Council regulatory power over all reserves, and that such power 
must be deemed to include a power to prohibit in part all or one or more 
uses of the Reserve, but the Council cannot arrogate to itself powers to pro- 
hibit otherwise lawful activity without stating its intention in express 4# 
and explicit -words in the by-law, and without explicit words in the empow- 
ering statute conferring such power ; Melbourne Corporation v, Barry (66). 
There is a presumption in favour of continued lawful activity : Page 
v. Harvey (til). It it is held that total partial prohibition is implied in 
a power to regulate, then there is nothing to prevent the Council passing 45 
a series of by-laws which would exclude eventually all users of a park or 
reserve. ff'PpP'. 

As to Slattery v. Naylor(6S), cited for the appellant, see the 

Hill Corporation v. Bradbury (ti9) , 
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the by-law, and this can be effected only by the method provided by 
the authorizing statute : Country Roads Board v. Neale Ads Tty., 
5 Ltd. (7 1), where there was a specific power of prohibition. Under a power 
to regulate, regulation is properly performed by setting out in detail 
the matters regulated. There is no evidence to show that the Council 
considered these applications ; even if it did, it would be irrelevant, 
because the Council has not taken power to do so. In Stanley v. 8coti(72), 
10 the learned Judge was wrong in holding that the power to regulate 
in s. 364 (18) included a total power of prohibition. Even if this Court 
holds that the power to regulate is sufficient to authorize total prohibition, 
then that case cannot be sustained by the aid of s. 13 of the By-laws 
Act, 1910, because the delegation is not t; in any particular case.” In 
15 be Morgan v. Metropolitan Board of Works(7Z), the delegation was to the 
Board itself, and not to an officer Aldred v. MiUer(74), on the question 
of prohibition, is in direct contradistinction to Toronto [City) Municipal 
Corporation v. Virgo[7o). The more recent decisions of the High Court of 
Australia have examined in much closer detail the questions of the meaning 
9© of regulation and of the meaning of prevention of nuisance — e.g. , Melbourne 
Corporation v. Barry [IQ). The good rule and government clause- 

s' 304 (l)— is only ancillary to the specific powers given later : see 
Barry’s case(77) ; and a municipal corporation cannot delegate its powers 
except under statutory authority : Staples and Co., Ltd. v. Mayor, 
05 &e., of Wellington{7S).~ There can he no suggestion that the meetings 
were in themselves unlawful, or in fact a nuisance : Stanley v. Scott{79), 
R v. Cumiinghame Graham and Burns{S0), and Burden v. Rigler( 81). 

K. T. Matthews, in support. 

Barrington, in person. It is in evidence that there was no obstruction 
SO of traffic and that the meeting was conducted in a quiet and orderly 
manner. It has been wrongly assumed from the Town Clerk’s letter 
that no permits were issued for meetings on Friday evenings. Permits 
were in fact issued, and the Court should have been informed as to their 
number. It is a material factor in the case. The question of delegation 
So does not go to the root of the matter. The right of citizens freely to 
assemble and discuss important questions is an ancient right, and is 
fundamental in a democracy. The Council has a duty to assist citizens 
in that respect. The powers taken under the by-law are unreason- 
able, in that there is no definition of the matters prohibited by it. 

40 Sim, K.C., in reply. All local body legislation is delegated legis- 
lation, and, within permissible limits, delegation is lawful. The only 
question here is whether the permissible limits of subdelegation have been 
exceeded in this by-law. In every case cited to the Court, other than 
the public-meeting cases, there has been some interference with a right. 
45 There is no right of holding meetings in public places : see Dicey’s Law 
of the Constitution, 8th Ed. 498. Aldred v. MilUr (82) is an isolated case. 

A person applying for a permit is seeking a privilege to conduct a legalized 

(70) [1946) V.L.R. 501. <") MW 31 0.L.B .174 193 

(71) (1930) 43 C.L.R. 126. (78) (1900) 18 JU/.L.K. 857, 862. 

( W$ r >\ 1NZL G.K. 33. {79} (1935) 1 N.Z.L.G.R. 33. 

(73) (1880) 5 Q.BJX 155. (SO) (If f ) lQCoxC.G. 420. 

/74) f j.024] S C. (J.) 117* (SI) [1911] 1 K.B* 337. 

75 ffi] A C. 88. (82) [1925] S.C. (J.) 21, 27. 
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nuisance. All overseas authorities have to be considered in the light 
of the wording of s. 13 of the By-laws Act. 1910, of which there is no 
equivalent ; and it was intended to confer upon local authorities the 
widest powers to aid the acts which are described, but with the safeguard 
of subs. 2 against abuse and nuisance : Stanley's case(83) and Bremnefs 5. 
ease(84) give rise to the inference that the power has been wisely used. 
Section 13, in its plain language, now covers the present case." It is 
comparable with s. 313 of the Municipal Corporations Act, 1933, and 
indicates what the Legislature intended by the words “ in any particular 
“ case, matter or thing ” and considered appropriate in the ease of dele- 10 
gation to a person. 

There is .no justification for saying that the by-law should itself 
specify the grounds upon which the Town Clerk should act. To grant 
or refuse an application is a determination in a particular ease. A partic- 
ular case arises when one of the matters or things enumerated arises for 15 
consideration. The whole content of a by-law may he delegated : Dewar 
v. Braybrook (Shire) (So) and Bremner's case (86). Section 13 authorizes 
the delegation of the whole content of the by-law to a specified person, 
and that has been effectively done in the present ease. The principles 
of Muni, Cottrell , and Co., Ltd's case(87) and Bremner's ease(88) should 20' 
not be qualified by restrictions, as a great many by-laws have since 
been drawn on the assumption that they correctly stated the law. The 
by-law is valid in that it does not exceed t he power to regulate, or any other 
power, given by subss. 1, 2, 3, and 4 of s. 13 of the By-laws Act, 1910, as 
well as by s. 364 (18) of the Municipal Corporations Act, 1933. The 25 
control of streets and the prevention of nuisances clearly come within the 
rule as to good order and government, a subsidiary rule which has always 
been given unlimited interpretation. The right to regulate involves 
prohibition and the restraining of the prohibited acts, and a power to 
prohibit is well established : City of Montreal v. M organ (Sd), adopted 30 
with approval in The King v. Xychuk( 90), and Cook v. BueMe( 91). 
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ZT*i -1-vv, F «uua W uii, 4£»rutrH, or ground sec apart lor public recreation 
win cii is now or hereafter may be under the management or control of the Council. 

By-law No. 7 (1) provides that animals are not admitted to reserves 
exeept dogs led by a chain, &c., or except by permission in writing of 
the lown Clerk or a custodian. By-law No. 8 prohibit s riding and driving 
without similar permission. By-law No. 20 prohibits Sunday games 
By-law No. 26 prohibits in certain events the playing of games generally. 

Various other by-laws have similar restrictions, but what I have set 
out shows that the Council has prohibited, not the total use of reserves 
but the use for certain purpose and in certain events. 

The by-law under which the respondents were prosecuted was an 
amendment to the main by-law made in 1940. 

rx? h fr Sta - t “ tory P r0Yisi ? n under which the by-law was made is s. 304 
of the Municipal Corporations Act, 1933, the relevant portions of which are 
as follow : 

nr from time t0 fcime make such by-laws as it thinks fit for ail 

or any of the following purposes : 

(1) The good rule and 

(18) Regulating the use of any 
land, and any public building 
the control of the Council. 

W ° rds are regulating the use,” and the question at once 
ariKis whether power is given to place a restricted or partial prohibition 

hfhitj US t +(- r 1 Se f3 e ! f, Uch as 18 done whcn P u >Jlic addresses are pro- 

1 th f P ower to regulate implies a power of partial ^ 

“ ’ otherwise, the power to regulate would be of little effect. 
f l h f P ,° Wer to P re vent use by certain people at certain 

times, for it is not to be overlooked that reserves are set apart for (inter 

P ur P° ses > an . d this important purpose might not be attained 
C0UW b ! n ° re " triction on As examples, there must be 3 n 

anima!s wandering on or being driven over a reserve. 

kinH ff r! b P °TJ° prevent actiy ities such as dog-racing or any other 
knid of racing if there were not, then the use of the reserve by the 

th^CmmrTf ly i7? Uld be great!y “terfered with. So, too. I think, 
the Council should have power to prevent public meetings and addresses •« 
which might interfere with the general use of reserves J ' J 

^iJi! re i 0re - arriV t afc tbis ~ that the statutory power to regulate 
STohibSnnnfiT 011 °r i estrietions - ]t would not empower the 
£1ltdn r?^,r e USe ° f , the reserve ’ but d does empower prohibition 
STnfh” ! tances anrl m respect of particular happenings. 40 

the l2i Oi Jf t °A COnSld T, tb f P ° Wer of dispensation is reposed in 
prohibiTiorPat fl i 1 >PP arentl - v ' * e by-law-making authority realizes that 
be too Stic U * f ° r am P 61-80118 01 certain activities might well 

would ’V? d ° Ub i eoneluded *bat no amount of foresight 45 

m2 21 \r f ° r T ldate “ advance the time and circumstances which 
ought prove sufficient to enable the prohibition to be lifted. An infinite 
variety of circumstances could arise, and it would be practically impossible 

the* any 2f. hke certaint y or precision when and when not 

the dispensation might be given. It therefore delegated to the Town 50 

2 P tT Wer toautbome a suspension of the prohibition. This seems 

be an eminently reasonable and suitable and fair way of dealing 


government of the borough. . . . 

- — y .reserve, ■cemetery, recreat ion-ground 
or public place vested in. the Corporation 


• ■' * - - ••• ’ " 
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The Court was informed that the Council met twice monthly. If author- 
ity to dispense was retained by, and reposed in, the Council itself, the 
delay occasioned in obtaining that authority might result in no meeting 
being held at all. The purpose might he an urgent one an immediate 
5 meeting desired ; but, by the time the Council could meet and determine 
the matter, the desirability of holding the meeting may have passed. 
Ensuring a prompt decision is best attained by reposing in the Town Clerk 
the necessary authority. The Town Clerk is. the chief executive and ad- 
ministrative officer of the Council, experienced, and responsible, and, it 
10 seems to me, the most suitable person to be chosen. 

What I have said deals with the matter chiefly from the point of view 
of expediency. It still has to be considered whether there is power 
so to delegate to the Town Clerk. Without such power, the delega- 
tion would not be authorized and the by-law subsequently invalid. 

15 Section 1.3 of the By-laws Act, 1910. is relied on as authority for this 
delegation. That section is as follows : 

(!) No by-law shall be invalid because it requires anything to be done within 
a time or in a manner to be directed or approved in any particular case by the 
local authority . . . or by any other person, or because the by-law leaves any 

matter or thing to be determined, applied, dispensed with, ordered, or prohibited 
from time to time in any particular. ease by the local authority making the by-law, 
or by any officer or servant of the local authority, or by any other person. 

(2) This •section shall not apply to any case in which the discretion so left 
by the by-law to the local authority, or to any officer, servant, or other person, 
£5 is so great as to be unreasonable. 


Analysing the relevant portion of this section, it is found that no 
by-law shall be invalid because the by-law (i) leaves any matter or thing 
(ii) to be determined, applied, dispensed with, ordered or prohibited 
fin) by any officer of the local authority. 

SO Does this section empower the delegating of the authority to the Town 
Clerk ? On its face, I think it does. 

The matter or thing is the prohibition of a public address, and this 
prohibition may be dispensed with in particular eases such as the. respon- 
dents’. Or the matter or thing is the giving of permission, and this may 
’35 be determined in the particular eases by the Town Clerk. 

I can scarcely conceive of a more appropriate set of circumstances 
for the application of s. 13 than such as exist where there is a prohibition 
against use for public meetings but a power of dispensation in suitable 
cases. 

40 To me, the by-law in question eom.es within s. 13 of the By-laws Act, 
1910. 

ft still has to be considered whether the discretion left to the Town 
Clerk is so great as to be unreasonable. It must be remembered that 
the Council” has imposed a prohibition. Is it unreasonable to leave 
45 it to the Town Clerk to say when that prohibition may be dispensed with i 
I can see nothing unreasonable in providing that the condition under 
which the prohibition ceases to operate is the consent or authority of 
the Town Clerk. 1 have already referred in some detail, which I need 
not repeat, to the advantages in reposing the dispensing power in this 
30 particular officer, and the reasonableness of the provision. 

Unless I am obliged by authorities to find otherwise, I reach the con- 
clusion that the by-law m within the statutory power given, that the dele- 
gation it reposes in the Town Clerk is authorized, and that such delegation 
is not so great as to be unreasonable. 

55 I now proceed to consider relevant decisions on these matters and the 
principles embodied in them. ” CUT ' : V- : 
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{6} Ibid, mo, 691. 

(7) (1888) 13 App. Cas. 446, 

(8) (1904) 24N.Z.L.R. 417. 

(9) [1919] N.Z.L.R. 444. 
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Munt, Cottrell, and Co., Ltd. v. Doyk( 10) was beard in 1904, when 
the relevant statutory provision relied on was subs. 2 of s. 405 of 
the Municipal Corporations Act, 1900, which provided that a b\ -law 
may leave any matter or thing to be determined, applied, dispensed 
with, prohibited, or regulated by the Council from time to time by resolu- 
tion either generally or for any classes of cases or in any particular ease. 
The Council of the City of Wellington made a by-law .providing that 
traction-engines should travel only in such streets within the city and 
between such hours and tunes as the Council should from time to time 
by resolution prescribe. It was held (inter alia) that the '.subsection 
before quoted was not restricted to matters of detail or of administration, 
but authorized the leaving of essential matters to be dealt with by resolu- 

tl01 The judgment of the Full Court, consisting of Sir Robert Stout , C.J., 

. and Cooper and Chajtntaa, JJ., was delivered by Cooper, J. Aitei 
pointing out that, but for the enactment of I960, the by-laws would 
jiave b Jen bad for leaving essential matter to be prescribed by a resolution. 
() f the Council {Sttiph s and Co., Ltd. v. Mayor, <£?c., of 4 elhngtoiifll)}* 
His Honour stated that s. 405 (2) gave very wide powers. He then said : 
l 44 In the present ea.-e the resolution was passed at tnc same time as the 
** by-law, and it cannot be suggested that the Wellington City Council 
“ has in any sun c abusui tin povuv* vhYh it possesses under s. 40o. 

£ It is contended, however, on behalf o c the appellants that the provi- 
« sions of subs. 2 must be restricted to matters of detail and do not extend 
> C£ to matter of m distance. The language used is, however, too express 

“ to enable us to give it this restricted meaning. The powers which may 
s - under a by-law" be left to be exercised by the Council by resolution 
k * ar e powers (a) of application, (h) of dispensation, (e) of prohibition, 
<• and id) of regulation, and dearly" cover much more than mere matters 
) fi * of detail or of administration. Whether in an extreme case amounting 
“ to an abuse the Court would limit by interpretation the scope of these 
“ words h not a question which need now be considered. ^ It might 
i; hereafter have to be considered as bearing upon the question of the 
reasonableness of a bydiw, cither in connection with its enforcement 
5 £< or in a proceeding under s. 412. The by-law in question m this case 
leaves to the Council the determination by resolution of the streets 
“ upon which a traction-engine may be permitted to travel, and the 
“ fixing of the hours and times during which such engine may travel 
upon such streets. It therefore leaves to the Council to determine by 
0 “ resolution the application of the by-liuv to certain specified streets 
“ upon which permission to travel is given, the prohibition from travelling 
“ mion all those other streets not specifically mentioned in such permission, 
“and the reenlatinn of the times and hours within which such engine 
“ mav travel upon the permitted streets. All these matters are within 
5 “ the* authority conferred by subs. 2 of s. 405, and such authority has been 
“ properly exercised in the present ease. The. by-law, therefore, is 
“ not bail for uncertainty in that it leaves these essential matters to 
“ be dealt with by resolution ”(12). 

In 1910, the By-laws Act was passed, and m Bremner v. RuddenMau{U) 
0 s. 13 of ‘hat Act was fully considered. The facts of that case (taken from 
the head-note) were as follow : 

A County Council's by-law provided that the Council might from time to 
time determine that owing to weather conditions any road withm the county would 


(10) (1904) 24 N.ZX.R. 417. 

(11) (1900) 18 N.Z.L.K. 857. 


(12) (1904) 24 N.Z.L.R. 417, 425, 426, 

(13) [1910] X.Z.b.R. 444. 
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Fair, J. This is an appeal from a decision by Mr. A. M. Gouldtng, 
S.M. , in which he dismissed informations against the respondent for breaches 
of a Wellington City by-law making it an offence to conduct a public 
meeting on a City Reserve without a written permit having been obtained 
from the Town Clerk, and raises questions of general importance. 

The respondent Barrington, being president of a body called the 
Christian Pacifist Society, in February, 1947, applied to the Wellington 


(18) [1919] N.Z.L.R. 444, 469, 470. 

(19) [1919] N.Z.L.R. 444. 

(I) Ante, p. 424. 


(2) Infra . 1. 45, 

(3) (11)04) 24 N.ZX.R, 417, 

(4) [1919] N.Z.L.R. 444. 


“ ordered, or prohibited, I think a particular case covers not merely a 
“ type of individual instances, but also specific occasions or events on 
“ which the delegated authority may be exercised. It also, in my opinion, 

44 embraces a specific subject-matter upon which the delegated ^ authority 
5 <£ m&y operate. This is evident if, for example, the delegation leaves 
“ a matter or thing to be applied by the delegate, for that obviousfy means 
“ that the by-law may be extended to some matter or thing for which- it 
“ has not itself directly provided. ”(18). 

The by-law under consideration in the present case has not the diffi- 
10 cutties concerning “ a particular case ” which were apparent in Bremner's 
case(19). Here, the by-law dictates the law to be obeyed — “ no one 
4 4 shall make a public address ” &c. — and then there is the power reposed 
in the Town Clerk to mitigate this prohibition in particular cases. In 
Brenner* s case, the whole content of the by-law was delegated to the Coun- 
15 cil, and this was held to be valid. Following that case, it must be held 
that the delegation of the power of exemption to the Town Clerk is likewise 
valid unless the delegation is so great as to be unreasonable. I have 
already dealt with this aspect in the earlier part of this judgment. I 
can see nothing unreasonable in this delegation ; on the contrary, 
20 I think it a wise one, and one which should insure that the exercise 
of the power of exemption will be performed impartially and expe- 
ditiously. 

My consideration of the authorities confirms the opinion I expressed 
earlier on the examination of the by-law and the relevant statutory pro- 
25 visions, and I therefore conclude that the learned Magistrate erred in 
holding that the delegation was not authorized by s. 13(1} of the By-laws 
Act, 1910, and in holding that such delegation was unreasonable. I 
hold that the by-law is intra vires and reasonable. 

I would, therefore, allow the appeal. 


6 N.Z.L.G.R. 
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m Kennedy, J. I have had the benefit of reading the judgments 
prepared by the Chief Justice(l) and Fair, J.(2), and I am content to 
express my own views in few words. 

The delegation which the by-law contemplates is, so I think, within 
s. 13 of the By-laws Act, 1910 : see Muni, Cottrell , amd Co., Ltd . v. 
35 Doy?e(3) and Bremner v. BuddenJdau (4). There was not a total prohibi- 
tion of the use of the Reserve, but only a limited or restricted prohibition 
and the by-law regulated the use of the Reserve. It did not prohibit all 
assemblies, but only assemblies of a particular kind in particular places. 
The delegation was to a high official of the Corporation. I think, having 
40 regard to the terms of the by-law, to the limited field of activity affected, 
and to its being merely a dispensing power which, if exercised, removed 
the restriction and restored freedom,, the delegation was not unreasonable. 
In ray view, the appeals should be allowed' and the matter should be 
remitted to the Justice with the opinion of the Court thereupon. 
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City Director of Parks and Reserves for permission for Ms society to hold 
open-air meetings on Friday evenings at — 

(a) Dixon Street Reserve, which is a small reserve of an area of about 
half an acre, triangular in shape, bounded on two sides by 'Dixon Street and 
Manners Street — two of the principal traffic streets in the City of Welling- 5 
ton — and on the third side by buildings, included on which is a ladies' 
rest room. It has a number of seats along its borders facing the pave- 
ments, and a small number of shrubs near its edges ; or 

(5) the comer of Allen Street and Courtenay Place, the latter of which 
is a busy street in a shopping area. The former street is busy during -10 
business hours from Monday until Friday at 5 p.m., but at night and. at the 
weekends largely deserted ; or 

(c) Swan Lane, a cul-de-sac little used by the general public, but 
being just off the very busy shopping area of Upper Cuba Street. 

A permit for any of the three sites was refused ; and, upon the res- 15 
pendent inquiring whether the refusal was general or applied only to 
these three sites, the Town Clerk replied on March 31, 1947, stating: 

The By-laws Committee of the Council is of opinion, that these meetings should 
not be held on Friday evenings- as .the City streets are already overcrowded with 
pedestrians and vehicular traffic. . . 

The respondent thereafter decided to hold meetings without a permit, 
and over a period from August to December last he repeatedly addressed 
public meetings at the Dixon 'Street Reserve on Friday evenings. The 
Magistrate finds that the meetings were in no way disorderly or a cause of 
annoyance or disturbance to anyone. * 25 

Presumably upon the instructions of the Wellington City Council 
or its officers, the appellant, an Inspector employed by that body, laid 
informations against the respondent charging him with committing a 
breach of the City by-laws by conducting meetings on the Dixon Street 
Reserve on the Friday evenings of October 31 and November 7, 1947, 39 
without the prior written authority of the Town Clerk. It was proved 
on such proceedings that the respondent did not have a permit from the 
Town Clerk in respect of such meetings. 

Part 1 of the Wellington City By-laws, 1933 (dealing with streets 
and public places}, CL 62, Amendment No. 22, 1940, makes it an offence 35 
by anyone who : 

(g) Organizes, holds, or conducts or attempts to hold or conduct any public 
meeting, gathering or demonstration or makes any public address or attempts to 
collect a crowd in along or upon any street, private street, public place or public 
reserve in tlie City except wlth the nrlor written, authority of the TowivUlerk. . - ' '.t'A 
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and indefinite in its terms, unreasonable and unequal in its operation, and. 
wftra wYes. 

The learned Magistrate, after a careful consideration of the authorities 
dealing with such questions, found : “ (a) That a delegation of the power 
" to grant permits for public meetings, &c. on all streets, public places, 
C£ and reserves to the Town Clerk is so wide and general that it ceases 
“ to be a delegation of something to be done 4 in any particular case 5 
" within s. 13 of the By-laws Act, 1910, and becomes a complete delegation 
cc to the Town Clerk of all power, (h) That for the same reasons it is 
44 unreasonable within subs. 2 of s. 13 55 (2). That being the case, he 
thought the by-law was invalid and dismissed the informations. 

Section 13 of the By-laws Act, 1910, so far as it is relevant, is as 
follows : 

(1) No by-law shall foe invalid because it requires anything to be . . . . 

approved in any particular case by the local authority making the by-law, or by any 
officer or servant of the local authority, or by any other person, or because the by- 
law leaves any matter or thing to be determined" ... in any particular case 
by the local authority ... or by any other person. 

At the hearing of this appeal, a large number of authorities were 
cited in support of the contention that the by-law was ultra vires as dele- 
gating a power which the law required should be exercised by the City 
Council itself. So far as they refer to decisions in New Zealand before 
the passing of the By-laws Act, 1910, they are not directly applicable, 
if that provision authorizes a by-law delegating powers in this form. 
So far as authorities in other countries are concerned, they have to be 
read subject to that Act. It may be said as to all such decisions that 
the ground upon which they generally proceeded was that a local body 
entrusted with powers to decide certain questions, or with Law-making 
authority to be expressed in the form of by-laws, cannot delegate the 
authority so conferred on it to someone else. So far as the law-making 
authority is concerned, that would appear to be a principle that is still, 
in the absence of specific authority to delegate, of full force and effect, 
and necessarily so. The making of provisions that are intended to lay 
down general rules that may affect the general public in very important 
aspects of the conduct of its business and daily affairs is a matter that, 
in general, should he exercised only by those to whom it is entrusted. 
The law has decided that it would be contrary to the intention of the 
Legislature that such powers should be exercised by means of delegation 
to an individual or subordinate body. This view was expounded and 
enforced in this Court in Staples and Co . , Ltd. v. Mayor , &c., of Wellington 
(3) on another aspect of the same question. That case decided that a 
by-law must be general in its terms, and may not leave the law to be 
declared by ad hoc decisions by a Council itself, as each particular case 
comes before it. That case was determined on August 13, 1900. The 
law on this point was amended by the Legislature by s. 405 of the Municipal 
Corporations Act, 1900, which was passed on October 18, 1900, and came 
into operation on January 1, 1901, which contained a section which was 
re-enacted in succeeding Municipal Corporations Acts, 1908 and 1920, 
as s. 346 and s. 357 respectively, and now appears as s. 367 of the Munici- 
pal Corporations Act, 1933. 

The power of delegation was also dealt with by the same section, 
which now appears as para. (5) of s. 367, and provides as follows : 

A by-law may leave any matter or thing to foe determined by, applied, dispensed 
with, prohibited, or regulated by the Council from time to time by resolution, either 
generally or for any classes of cases, or in any particular case, 

(2) (1948) 5 M.C.D. 441, 446. (3) (1900) IS N.Z.L.R. 857. 
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The law was further extended by s. 13 of the By-laws Act. 1910, which 
reads as follows : 

(1) No by-law shall be invalid because it requires anything to be done within 
a time or in a manner to be directed or approved in any particular ease by the local 
authority making the by-law, or by any officer or servant of the local authority, 5 
or by any other person, or because the by-law leaves any matter or thing to be deter- 
mined, applied, dispensed with, ordered, or prohibited from time to time in any 
particular case by the local authority making the by-law, or by any officer or servant 

of the local authority, or by any other person. 

(2) This section shall not apply to any case in which the discretion so left by 10 
the by-law to the local authority, or to any officer, servant, or other person, is so great 

as to be unreasonable. 

During the past fifty years, at least, the powers and duties of local 
bodies have been continuously extended. Since their origin as bodies 
to deal with more or less restricted matters comprised in the order and 15 
good government of the area, their functions and activities have been 
greatly enlarged. From activities such as the supply of water, drainage, 
and the maintenance of public streets and facilities for recreation, 
their powers have been extended to a much wider range. The most 
striking extensions, of course, are in the way of public utility business 20 
concerns, such as transport by trams and buses, the conduct of gas and 
electricity undertakings, the supply of milk, and of electrical and gas 
equipment, and other trading activities of similar types. The time and 
attention required to be given by local bodies to their very varied activities 
have greatly increased. It was probably this consideration that led the 25 
Legislature to the enactment of the By-laws Act, 1910. which gave them 
much more extended powers of delegation. Somewhat similar powers 
have been contained from time to time in special Acts dealing with 
special subjects ; but this general provision is a recognition of the necessity 
for a general extension of their powers of delegation. It apparently 30 
does not find its counterpart in any Australian legislation, and so the 
Australian cases that have been cited were considered in the absence of a 
similar provision. 

Section 13 of that Act has been construed by this Court in Bremner v. 
JRuddenklau(4:} 9 and the Magistrate considered, and the Court has been 35 
referred to, the various passages dealing with the exact meaning and 
effect of that provision. Having regard to its purpose, and having 
regard to the circumstances under which local bodies now have to carry 
on the administration of their duties in the very varied aspects that I 
have referred to, this provision must be construed in the same manner in 40 
which it has been held that the by-laws themselves should be construed — 
that is, benevolently : Chapman and Hashing, JJ., in Bremner v. 
Buddenk1a%(5). 

That decision further holds that the words “ in any particular case ” 
in s. 13 of the By-laws Act, 1910, mean in any particular cases which 45 
M&J be defined by the by-law. With respect, that seems to be a most 
reasonable construction. Words used in the singular are, by the Acts 
Interpretation Act — unless the context shows otherwise — to be read as 
including the plural ; and so this provision is to be read as referring 
to any particular cases, and in that form, according to its ordinary meaning, 50 
it has the same meaning as “ for any classes of cases or in any particular 
“ case ” as used in s. 367 (b) of the Municipal Corporations Act, 1933. 

In the present case, the class of cases covered by the by-law are those 
cases where the street, reserve, or public place is desired to be used for 
the purpose of a public address or public gathering. Reserves have a 55 

(4) [1910] NJZ.L.R. 444. (5) Ibid., 461, 470. 
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“ c <f of wool with which this country was familiar at one time. That 
was a regulation, of trade, and it was a prohibition of a particular 
trade/’ Whereupon Lord Watson observed ; 44 We regulate the 
“ c “ trade of these islands in tobacco by prohibiting its production, except 
“ c “ to a very limited extent” : ibid., at p. 226. See, also, ibid., at 5 
“‘p. 179 ’”(10). ' ‘ 

Isaacs , J., in Melbourne Corporation v. Barry{ 11) concisely summarized 
the decision of the Privy Council in Slattery v. Nayfar (12)* on the same 
point. He there says : 44 In Slattery v, Naylor ((1888) 13 App. Gas. 446) 

44 the question arose as to the power of the Borough of Petersham in 10 
“New South Wales to make a by-law prohibiting burials in any then 
44 existing cemetery within 100 yards of any public building, place of 
44 worship, school-room, dwelling-house, public pathway, street, road or 
44 place whatsoever within the Borough, This had the effect of entirely 
“ and absolutely closing up a certain cemetery. That was absolute 15 
44 prohibition, no doubt, as to that cemetery; and the Privy Council 
44 had to consider whether that accorded with the power to 4 regulate ! 

44 given by the Act. Their Lordships held that it did, but for a very 
44 distinct reason. The power given was to regulate 4 the interment 
44 4 of the dead ’ generally throughout the whole Borough, No doubt, 20 
44 the council could not 4 prohibit ’ the interment of the dead throughout 
44 the whole Borough. That was the very thing to be 4 regulated/ 

44 not destroyed. But in regulating the wider thing, they might prohibit 
44 a part, and therefore prohibition, even absolute, of a part of the subject- 
44 matter to be regulated is no departure from 4 regulation ’ of that subject- 25 
44 matter. That was the first point distinctly determined by Slattery 
“v. Naylor ”(l 3). Higgins , J., illustrates the position by apposite 

illustration in Barry's case where he says : 44 If there were power by a 
44 by-law to regulate milk- vending, the* Council would have no power 
44 to deprive any man of his right to make his living by selling milk, 30 
44 but would have power to dictate by by-law the conditions of place, 

44 time, maimer, &c., under which milk might be sold ”(14). 

Regulation by means of a prohibition which is relaxed on the permit 
of the controlling body, or one of its officers, is a very common form of 
regulation. In the judgment of PJnllimore and Ham Hi on , J J, , in J/ itcha m 35 

Common Conservators v. Coa*{15), it is said : t4 Licenses or permits are 


(14) Ibid., 206. 

(16) [1911] 2 K.B. 854. 

(16) Ibid., 875, 876. 

(17) (1880) 5 QJBJD. 155, 



44 on the common, and if so to prescribe reasonable limits as to time and 
“ place ? ”(18). Later, he says : 44 Again, it seems obvious that the 
44 conservators cannot put into by-laws all the terms on which each game 
44 is to be played, or each part of the common used for recreation. It 
5 44 must be sufficient for them to prohibit by by-law user of parts of the 
“ commons except by their permission and on terms granted by them, 
44 in other words, to take the course approved in De Morgan v. Metro- 
politan Board of Works (5 Q.B.D. I5o) already cited ”(19), The 
passage to which he refers(20) in the last-mentioned case(21) was a decision 
10 of Lush and M (misty , JJ., delivered by Lush, J., and is summarized as 
follows by Scnilion , J.: 44 There by a scheme under the Act of 1806 
44 Clapham Common was dedicated to the use and recreation of the public 
i£ as an open and unenclosed space for ever, to be regulated and managed 
c£ by the board. The board made a by-law prohibiting the 4 delivery of 
15 44 1 any public speech, lecture, sermon, or address of any kind or description 
u 4 whatever, except with the written permission of the boardfirst obtained, 
44 4 and upon such portions of the common and at such times as may by 
44 4 such written permission be directed and sanctioned by the board/' 
44 This by-law was objected to as invalid, and it was argued, that the 
20 “ common having been 4 dedicated to and for the use and recreation of 
4 * c the public as an open and unenclosed space for ever/ the board 
44 could not prevent the public from assembling there whenever they 
44 phased for the purpose of hearing sermons, or lectures, or addresses. 
44 on any subject, religious, political, or otherwise. In giving judgment, 
25 44 Lush, J., said : Tf this argument were sound it would follow that any 
££ 4 number of public meetings might be held at the same time in various 
4 4 4 parts of the common, even to the extent of monopolizing the whole 
4 4 4 area, to the disturbance of the neighbourhood and the exclusion of that 
4 4 4 portion of the public who desired to use it for the purpose of recreation. 
30 44 4 We are satisfied that such was not the intention of the scheme which 
c< 4 Parliament has sanctioned. Its object was to secure in perpetuity 
44 4 the common as a place which the public might use as of right for the 
4 4 4 purpose of recreation, and in order that ail classes may at all times 
44 4 share in its enjoyment, the user of the common is necessarily placed 
35 44 4 under regulations ’ ”(22). 

The same general principle was also considered by Richmond , J., in 
McGill v. Garbutt(2 3) with reference to the regulation of street processions. 
The by-lav/s prohibited processions other than parades, &c., of volunteers, 
fire brigades. &c. , funeral and school processions, except with the authority 
40 of the Borough Council. The defendants were members of the Salvation 
A -my and took part in a procession, beating drums and blowing musical 
instruments. &e.. whereby a crowd collected and traffic was impeded. 
Tin Magistrate held that the by-law was unreasonable and void, on the 
ground that the Council met only once a fortnight, which might be an 
45 unreasonable time for persons desiring to form a procession to wait for a 
license. The learned Judge, however, considered the general question 
as to the validity, and, in the course of his judgment, says : 44 The common 
44 law is the vigilant guardian of individual liberty, but for this very 
44 reason shows itself jealous of assemblages not under the control of some 
50 44 authority recognized by the State . . . it is undeniable that large 

4 4 and organized assemblages in the streets of a city for any particular 
44 purpose tend to excite to a violent opposition persons to whom the object 

(IS) [1911] 2 K.B. 854, S79. (21) (1880) 5 Q.B.D. 155. 

(19) Ibid.; 882. (22) [191 1] 2 K.B. 854, 878, 879. 

(20) Ibid., 878. (28) (1886) N.ZX.R. 5 S.C. 73. * 
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of the assemblage is obnoxious or distasteful ... It would be 
“ intolerable that any body of persons who might choose to associate 
“ themselves for the'purpose should have the absolute right to parade 
' “ the streets of a town in such numbers as to themselves might appear 
<£ suitable by day or by night with flags flying, or torches flaring, drums 5 
“ beating and every kind of noisy accompaniment ; and it is perfectly 
£< certain any such right is wholly unknown to the common law . . . 

The inhabitants of towns and cities have, as everybody knows, to submit 
“to many restrictions not imposed because not required in rural districts. 

“ For the unrestricted liberty of one man in a community of ten means 10 
“ the annoyance, danger, and so to speak servitude of all his neighbours 5 5 
(24). 

Moreover, it is to be noted that the by-law does not depend for its 
validity solely on s. 364 (IS). The holding of public meetings on reserves, 
streets, or other public places is not only a matter affecting the regulation 15 
and management of the reserves, but may well be a matter of the good 
rule and government of the borough. Many of the cases refer to the power 
to make such a by-law in order to prevent the commission of nuisances 
by the blocking of ordinary street traffic on footpaths or streets, and 
so tending to create a nuisance, and to their tendency to provoke counter- 26 
demonstrations and disturbances of a violent kind, besides depriving other 
persons of their right to use the places in other ways that they may desire. 
Plainly, as indicated in the Mitcham Common case(25), control is necessary 
in the interests of good rule and good government . 

The by-law, It seems to me, is also justified by subs. 4, which authorizes 25 
a by-law for the purpose of : 

Regulating, controlling, or prohibiting - any- act, matter, or thing usually the 
subject of municipal regulation, control, or prohibition. 

There can be no question that the holding of meetings in public places 
is usually the subject of municipal regulation and control, including 30 
this form of control by prohibition of use without permission. This 
very case illustrates that the by-law was considered advisable by the 
local authority in order to keep the streets free for the ordinary traffic, 
and that, in respect of this 'Reserve at least, was one of the purposes for 
passing it. Although the Magistrate has held in the present case that 35 
the evidence did not go so far as to prove that these meetings did interfere 
with the ordinary use of the street, he held that evidence might be available 
which would establish that. 

It was suggested that the only way in which such a by-law might be 
validly made was by the City Council itself detailing a list of the places 40 
and times at which public meetings might be held. But, having regard 
to the large extent of modem cities, it seems clear that such a by-law, 
dealing with every street in the City, or prescribing certain places, would 
be impractical for many reasons, of which reference need only be made to 
the fact that existing conditions change from time to time, and, indeed, 45 
may change from day to day by reason of some particular work being 
done or other activity on or in the locality concerned. It seems obvious 
that the power to make by-laws in a form at least similar to this is essen- 
tial for the good rule and government of boroughs and cities. 

The learned Magistrate further held that the by-law — even if it could 50 
have been supported under s. 13 (!) of the By-laws Act, 1910 — was also 
invalid in so far as the discretion entrusted to the Town Clerk was so great 
as to be unreasonable. The reasons for this apparently were that the 
power left to the Town Clerk, in so far as it applied to all streets, public 
(24) (1886) 3ST.Z.L.R. 5 S.C. 73. (25) [1911] 2 K.B. 854. 
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places, and reserves, was so vide and general as to be a complete delegation 
to the Town Clerk of all power. The learned Magistrate says : cc While 

44 the right [of free speech] cannot, in my view, be exercised in public 
44 streets or reserves entirely without control or regulation, particu- 
'5 44 larly in a modern city, the by-law under consideration is unreasonable 
44 and might well be a source of oppression, particularly in leaving, as it 
44 does, the right to grant permits under it to the unfettered discretion of 
44 the Town Clerk ”(20) . lie refers, in support of this view, to the decisions 
in Kruse v. Johnson(27), Grater v. Montag-u(2 & ), McCarthy v. Madden(29), 
10 and Hamm v. Auckland City CorporaMon{ 30). 

With all respect, it does not appear to me that these judgments 
support this view. In Kruse v. Joknson{ 31), it was said the particular 
by-law under consideration was held valid, and that the Court would be 
slow to hold a by-law invalid for unreasonableness. It is true that the 
15 Court said in the course of its judgment that a by-law k ’ clearly involving 
44 an unjustifiable interference with the liberty of those subject to it ”(32) 
would be invalid. For the reasons I have stated above, X do not see 
how this by-law, which makes provision for the use of the places dealt 
with at the discretion of the City Council’s highest executive officer, 
20 can fairly be considered as clearly involving an unjustifiable interference 
with the citizens of Wellington. 

Grater v. Montagu(Z8) decided that the by-law would be invalid if, upon 
the facts, 4 4 any reasonable man would consider that the by-law was oppres- 
sive ”(34). 

25 In McCarthy v. Madden(3o), the judgment of Denniston and Edwards , 
JJ., dealt with the general question as to when by-laws are to be considered 
unreasonable. That case was dealing with the use of the highway, and 
it was on that ground particularly that the Court held it should be 44 scrut- 
4 4 iaized with rather more care than other by-laws are scrutinized with ? ’(36). 
30 It was held that the question of whether a by-law is reasonable or unreason- 
able is essentially one of fact, and the judgment considers general principles 
which do not seem to apply to such circumstances as the present. The 
ground upon which the by-laws in question there were held unreasonable 
may be shortly stated in the following extract from the judgment : 
35 4 ‘ These by-laws unquestionably interfere with and abridge the public 
44 right to use the highways for the primary purpose of traffic. Do 
44 they produce a corresponding benefit to the inhabitants of the locality 
44 [the Kieearton Borough and the surrounding local body districts], in 
44 the sense which we have attached to those words ? ” (37). It was 
40 held that they produced no real benefit and would cause serious 
loss, yrf; . : v ■ : , V: 

In Hanna v. Auckland City Corporafio?i(38), the regulation prohibiting 
other than architects or registered civil or constructional engineers who 
were, in the opinion of the City Engineer, properly qualified from preparing 
45 plans for, and supervising the erection of, buildings or structural work 
was held unauthorized by s. 364 (1) or any other authority in the Act, 
The ratio decidendi is found in the judgment of Sir Michael Myers, C.J., in 
which he said : 44 1 can find no power conferred on the Council even 
44 of regulation or governance of the profession of an architect ”(39). 

(20) (1048) 5 M.C.D. 441, 447. (33) (1004) 23 N.Z.L.R. 904. 

(27) [1898] 2 Q.B. 01. (34) Ibid., 007. 

*(28) (1904) 23 N.Z.L.R. 904. (35) (1914) 33 N.Z.L.R. 1251, 1267. 

(29) (1914) 33 N.Z.L.R, 1251. (36) (1904) 23 N.Z.L.R. 904, 906. 

.{30) (1945) 5 N.Z.L.G.R. 302, (37) (1914) 33 N.Z.L.R. 1251, 1270. 

(31) [ 1898] 2 Q.B. 91. (38) (1945) 5 N.Z L.G.R. 302. 

{32} Ibid., 91. ■ *. \ (39) Ibid., 309. ■ ' , . ; 


«mster s ft % ° 
rtv. Tu- ° m ai 
Thp u- S Was 

•po set’ll giv '» 

Sni t o e t/ U,,e 

Inori ««LJ ,e A 

f ? rs of the , mo 

tty Cfnn e i e Te| 

CongrlZVr'P 

and Ass/ 1Vo m 

j. s\SSain nr 


Cd &ue n a?C( 

COm Pkimth. 

Pent and i • 
Co "^r JUi 

Te rs a°! 

s that 1 : n 

IP- 7 spe CU 

rll ™ e, , nb er s 
^hmit £ tal 

,tte e rvhirh ' 
-Port on tu 

1 may h<=. * * 

,es made™!" 
-iv e r « . , e P 



BUTTERWORTH S LOCAL GOVERNMENT REPOSTS, 


It was further held that the by-law left to the City Engineer a dis- 
cretion so great as to be unreasonable, on the ground (a) that it was 
partial and unequal, (b) that it was repugnant to the general law, (c) that 
' it was purporting to license one special class of architects, and that on 
a wrong ground, (d) that it was arbitrary in fixing the sum of £2,000, 5 

and (e) that the City Engineer is given what is practically a discretion 
to ignore the by-law whenever he thinks fit, and also, whenever he thinks 
fit , to extend the operation of the by-law to cases which are not within its 
terms. 

The subject-matter and the terms of the by-law considered are so 10 
very different from those in the present case that 1 do not think the decision 
should be regarded as of assistance in the matters that fall to be considered 
on this appeal. This is particularly so as it was a by-law restricting 
the carrying on of a trade -or profession. Freedom of trade has always 
been regarded by the law as a matter which public policy requires should 15 
be jealously safeguarded. A decision which deals with the limitations 
on a local body's right to prevent a man exercising his business or profession 
is so entirely different from the regulation of ordinary activities, apart from 
trade, that such a decision cannot, I think, be accepted as applying to 
control of the exercise of such other activities. No authority was. or 20 
could be, I think, cited that public policy required the same protection 
to be afforded to a claim to a right of public assembly in public places 
for the purpose of a public address or discussion. Indeed, the course of 
the law, as is indicated in the passages I have quoted above, has inclined, 
for the reasons stated, in the opposite direction. Experience has shown 25 
that such assemblies have a tendency to develop into riots, cause dis- 
turbances, provoke breaches of the peace, and create a public nuisance 
generally by impeding highways and the general use of the public places. 

The question as to whether the by-law is unreasonable, in the circum- 
stances of the present case, in my view, may well require a preliminary 30 
consideration of questions of law. The Magistrate has assumed that the 
right of public assembly and public speech is a right equivalent to other 
rights that can be enforced, and which are not subject normally to control 
by others. It has been held that it Is not unlawful to make a public 
speech in a public place, and the exceptional remedy of injunction will 35 
not be granted against the continuance of such addresses which do not 
tend to provoke breaches of the peace or cause a nuisance : Llandudno 
Urban District Council v. Woods{W). But this is not a right to require 
the use of such a place at the will of the person wishing to speak. No 
person has the right to claim to be entitled to address a 'public gathering 40 
where and when he likes on a public reserve or place. The same decision 
said, too, that, by virtue of bydaws, the Council had the right to prevent 
any public address from being delivered on a promenade adjoining. 

Isaacs , J., has dealt also with the test of unreasonableness in Mel- 
bourne Corporation v. Barry( 41). Referring to the decision of the Privy 45 
Council in Slattery v. Naylor {42), he says : " Then e unreasonableness’ 
<c was urged on. the ground of the prohibition — if any prohibition were 
“ necessary— being too absolute. This was disposed of by pointing 
“ out the difference between the old authority by charter and the analogous 
“ powers of newer corporations similarly treated, on the one hand, and 50 
“ the confidence reposed by later legislation in local government bodies 
“ created for self-government, on the other hand. As to the latter , 
u 4 unreasonableness 7 was regarded as probably open only in very extreme 

(40) [1899] 2 Ch. 705, 709. (42) (1888) 13 App. Cas. 448. 

(41) (1922) 31 CX.R. 174, 189. 
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“ cases. Evidently their Lordships were thinking of 6 unreasonableness 5 
i l so extreme as manifestly to exceed the contemplated ambit of power ”(43).. 

To the same effect, and very apposite on the whole appeal, is the deci- 
sion in Aldred v. Miller (U), where Lord Alness says: “We are con- 
“ cerned with a by-law which in effect says to each member of the public, 
“ 4 before holding a meeting on Glasgow Green you must first obtain the 
“ 4 permission of the Parks Committee/ The appellant said that it is 
“not suggested that in his case he or his .colleagues were guilty of 
“ using inflammatory or seditious language, or that they menaced 
“ public order, far less that they were guilty of a breach of the peace. 
“ All that is true. But the Magistrates have said that, as a matter of 
“ domestic administration, a permit must be obtained for a meeting on 
* { Glasgow Green, whatever its object or character may be. I cannot 
“ hold that that is an unreasonable or an arbitrary proceeding. It is a 
“ mistake to represent it as a withdrawal of the right of free speech. 
“ There is no interference with that right — -with the right of the speaker 
“ to express any opinion which he pleases. It is also a mistake to repre- 
<c sent it as a prohibition of public meetings. It merely requires permis- 
“ sion to be obtained in order to hold them. It does not prevent, but it 
“ regulates the exercise of the right. Non constat that, if the appellant 
<c had applied for permission to take part in the meeting referred to, 
- that permission would have been refused. The by-law is, as Mr. 
“ Moncrieff said, an assertion of the paramount civic right, that each eiti- 
“ zen, in the exercise of his freedom, shall not infringe the freedom of others. 
“ The by-law,' in point of fact, so far from prohibiting public meetings, 
“ affords facilities for holding them. So far from being aimed against 
u the public, it appears to be conceived in the interest of that larger section 
“ of the public who frequent Glasgow Green, and who are not interested 
<£ in public meetings and demonstrations. In these circumstances 
“ I am of opinion that no ground has been stated upon which we can 
“ hold this by-law to be unreasonable or repugnant to the general law, or 
“ ultra vires ”(45). Jjonl Anderson says : "It is plain that the appellant 
<£ labours under certain misconceptions in connection with his prosecution. 
e£ What these misconceptions are may best be gathered by reference to 
“ his 4 Open Letter, 5 which is printed as an appendix to the stated case, 
« Tins production is headed 4 Glasgow Free Speech Fight, 5 the suggestion 
“ being that the Magistrates have challenged the exercise by the appellant 
fii of his right of free speech. This is not the case. ^ If the appellant 
“ follows the ordinary course of hiring a hall for his meetings, or if he holds 
ci a meeting under permit on Glasgow Green, there will be no interference 
<c with him on the part of the public authorities. Again, the appellant, 
<£ in his 'Open Letter, 5 represents that the prosecution is an attempt 
“ to interfere with what he terms 4 the age-long right of public meeting 
“ on Glasgow Green. Clearly this is a complete misrepresentation of 
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exists. Surely, then, it is proper that the Magistrates should decide 
“ when and by whom, the right of public meeting should be exercised, 

The 4 Open Letter ’ goes on to refer to the conviction of an individual 
“ named Edward Rennie, and makes the assertion that 4 for the offence 
^ ' °f addressing a lawful meeting Rennie is being treated as a criminal in 5 
“ ‘ Barlinnie prison/ . This is manifestly another misconception. What 
44 Rennie is being punished for is contravention of the by-laws for the 
“ management and regulation of the public parks in Glasgow. He 
e " has been convicted, not for holding a meeting, but for doing so without a 
4k magisterial permit ”(46). jq 

But, apart altogether from this aspect, it would appear that it would 
impose an unnecessary and burdensome obligation on the members if 
the Council itself, or a sub-committee, was required to consider each 
• application. It may be that a small sub-committee of its senior officers 
would be an almost ideal body. That is a matter for the local body to 15 
determine. But s. 13 (2) of the By-laws Act, 1910, in itself shows that 
a discretion was intended to be entrusted to the officer or other person or 
persons to which powers, under a by-law, are delegated. At least 
three matters are to be weighed in considering whether such delegation 
is reasonable : (a) the nature of the by-law ; (h) the character of the 20 
delegation ; and (c) the status of the delegate : Bremmr v. RmkhnHau 
(4/)- With regard to the first and second, it may be said that this type 
of bv-l&w is fairly common in relation to streets and reserves, and the 
delegation is limited. There is no attempt to control the use of the 
reserves by individuals tor their own personal recreation or enjoyment. 25 
With regard to the third, it appears that no higher executive officer 
than the Town Clerk could he chosen to exercise the discretion. It is 
apparent from the tacts stated in this case that the Hi rector of Reserves, 
the By-laws Committee,- and the Reserves Committee were consulted 
by him. Such a course indicates that the application was reasonably 30 
and proper ly considered. A proposed meeting may affect either the 
use of the reserve, or the street or streets adjoining, by the public generally, 
or other meetings or processions for which permits have been given, 
or some proposed work to be done at the particular place at the time 
referred to in the application by some City department. Other factors 35 
may exist that make it impossible or highly inconvenient to grant a 
permit \ -Aft these factors can be best considered by a committee of 
'-responsible ..officers, or a responsible officer. He is always.- subject' to 
supervision by the City Council itself, of which he is the officer, and which 
may d ° Wn general principles, if necessary, upon which he should 40 

aeH If he proves an unsuitable delegate, the by-law can be altered. 

In all these circumstances, I fail to see any ground for saying that the 
discretion entrusted to this senior and responsible officer is so wide as to 
be unreasonable. Indeed, it appears to me to be a most businesslike 
and reasonable method of controlling and regulating the use of reserves, 45 
streets, and other public places for the purpose of addresses or gatherings. 

Lor can it be said to be uncertain or indefinite. The condition for use 
is the permit of the Town Clerk. No doubt the reasons that might lead 
to its being refused are not set out in detail : but that appears probably 
impracticable, and certainly unnecessary. Indeed, this argument 50 
was iea ^y addressed to showing that the delegation was unreasonable. 

kor these reasons I think the Magistrate’s decision was erroneous, 

*T e a PP ea ! mus 4 be allowed and the information remitted to him, 
with the direction that the by-law is intra vires and reasonable. 


# 


(46) [1925] S.C. (J.) 21, 29. 


(47) [1919] N.Z.L.R. 444, 461, 471. 
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The same considerations apply to the appeals by Mrs. Birchfield 
and Mr. McAra, and the same course should, I think, be followed with 
regard to them. 
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Solicitor for the appellant : City Solicitor (Wellington). 

Solicitors for the defendants McAra and Birchfield : Duncan 
Matthews mid- Taylor (Wellington). 


[in the magistrates 5 court.] 
DAKEN 17 . HEAD. 


1948, June 25, July 8, before Mr. J. H. Luxford, S.M., at Auckland, 


Road Transport — Taxicab — Offences — Taxi-driver fa iling to Conduct 
himself in Orderly Manner — Ingredients of Offence — Failure to 
comply with Conditions imposed in Passenger-service License — 
Proof of License and Conditions imposed therein — 44 Orderly ” — 
Taxicab Regulations , 1939 (Serial Nos * 19391218 , 1941144 ), Reg, 
10 (2) ( a). 


An information, purporting to be laid under Beg. 4 (2) of the 
Taxicab Regulations, 1939, against the defendant, charged him 
that he 44 being a licensed taxi-driver engaged in his lawful occupation 
41 - did fail to conduct himself in an orderly and civil manner* 55 


Held, 1. That the information did not disclose an offence, 
as it did not allege, in pursuance of Reg. 10 (2) (a), that he failed to 
comply with a condition imposed in a passenger- service license 
duly issued by a competent authority in respect of a taxicab-service, 
while engaged in his employment as driver of a taxicab used in 
connection with the licensed service. 


2. That an essential ingredient of the offence is the existence of 
a current passenger- service license, and the onus is on the prosecution 
to prove the license and the conditions imposed therein ; and no 
proof was given of the passenger-service license under which the taxi- 
cab was operating. 


Semble, The test of whether or not conduct is 44 orderly 5 5 within 
the meaning of the phrase 44 in an orderly and civil manner 55 in 
Ci. 4 (2) of the First Schedule of the Taxicab Regulations, 1939, is : 
Did the conduct unduly disturb any other person, or was it likely to 
do so ? 


INFORMATION that the defendant on March 30, 1948, “ being a licensed 
44 taxi-driver engaged in his lawful occupation did fail to conduct himself 
44 in an orderly and civil manner. 55 The information purported to be 
laid under Reg. 4 (2) of the Taxicab Regulations, 1939 (Serial No. 1939 /218) * 
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Terry, for the defendant 


Luxfokd, S.M. At the 
word “ disorderly 

29), where it was held that it is a word of 
word which indicates Ie: 
to constitute a breach of the peace, 
conduct unduly disturb any < 'A_. x 
defendant is a married man. and I 

words and conduct 1 ■ 

any encouragement from Miss X. 
unduly disturbed by the defendant s conduct, although she handled the 
situation very cleverly indeed. 

I reserve my decision in order to consider whether or not the informa- 
tion discloses an offence. 

^ .The I axicab Regulations, 1939. were made pursuant to the Transport 
Licensing Act 1931, as amended by the Transport Law Amendment 
Act, 1939. The Amendment Act, 1939, extended the meaning of the 
expression “passenger-service vehicle” to include a taxicab. The 
regulations modify a number of other regulations, in so far as they apply 
to taxicabs, and by Reg. 6 provide that : 

u “ ^ ®^all be a condition of every license (whether inserted therein 
or n . 0 ^ is sued for any taxicab-service, that the special conditions set 
• oi yk in i h'st Schedule hereto shall apply to the service unless other- 
wise provided by the express terms of the license.” 

_ f granting of the license is governed by Part II of the Transport 
Incensing Act, 1931, which makes it an offence to carry on a passenger 
service otherwise than pursuant to and in conformity with the terns 
a passenger-service license granted under this part of this 


. hearing. I intimated that, in my opinion, 

the defendant had tailed to conduct himself in an orderly manner. The 

“ disorderly ” was considered in ( umpbdl v. Adair ([1945] s.C. (,)Y 

very wide comprehension, a 
' ss . aggressive^ conduct than would be required 
The test, in my opinion, is, did the 
other person , or was it likely to do so 't The 

l am satisfied on the evidence that his 

were in pursuance of an improper motive without 
:• -T There can be no doubt that she was 
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The Taxicab Regulations, 1939, created a peculiar legal position 
in that they imposed special conditions to every license issued for a taxicab ■ 
service but include in the conditions obligations on drivers ot taxicabs 
as well as on licensees . As the position then stood , the only penal sanctior 
for a breach of the special conditions was the penalty for operating «. 
service otherwise than in conformity with the terms of the license. Th< 
regulations, however, were amended by the Taxicab Regulations, 1939 
Amendment No. 1 (Serial Kb. 1941/44), which added (inter aha) a nev 
regulation (Reg. 10 (2) (a)), which is as follows : 

4 4 Every person who 

“ ( a ) Fails to comply with any condition, duty, or obligation 
“ imposed bv these regulations, or imposed in any license under thes. 
‘ regulations . . . shall be liable for every such breach to a i me no 
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BLAND BROOKER, 


1948. September 15, 22, before Mr. J. H. Luxford, S.M., at Auckland,. 


Motor -vehicles — Illegal Parking — Notice to Owner informing him of Offence- 
and asking for Information as to Driver's Identity — Notice sent by 
Registered Acknowledgment Receipt Letter — No Reply or Information- 
supplied — Signature on Receipt not proved to be Signature of Owner — 
Offence not proved — Motor-vehicles Act, 1924 , s, 32 (2). 


Before a conviction under s. 32 (2) of the Motor-vehicles Act, 
1924, can be entered against the owner of a mot or- vehicle for failing 
. to give all the information in Ms possession which may lead to the 
identification and apprehension of a driver who has committed an 
offence under the statute, there must be clear proof that the notice 
was received by him, and that a reasonable time thereafter in which 
the information could have been given has elapsed. 


The production of a receipt given for a registered letter to a 
postal officer purporting to be signed by the person to whom the 
letter was addressed is not per se, in the absence of statutory authority, 
proof that the person received the letter. It is necessary to prove 
that the signature on the receipt is the signature of the person to whom 
the letter was addressed. 


Semble, The authority of a traffic officer, under s. 32 (2) of 
the Motor-vehicles Act, 1924, and under Beg, 3 (2) of the Traffic 
Regulations, 1936, to enforce the provisions of that statute or those 
regulations cannot be exercised anywhere except upon a road, or 
unless at the time he so exercises his authority he is carrying his 
warrant of appointment. 


Quaere, Whether the making of a request by a traffic officer under 
s. 32 (2) of the Motor- vehicles Act, 1924, by letter sent in the ordinary 
course of the post is valid. 


INFORMATION charging the defendant with a breach of s. 32 (2) of the 
Motor- vehicles Act, 1924. 


The evidence showed that the defendant was the owner of a motor- 
ear which was illegally parked in Vulcan Lane at the City of Auckland 
on May 7, 1948. : yy;y> 



Traffic Inspector Knight reported the offence to the Superintendent 
of Traffic appointed by the Auckland City Council, who sent the following 
letter to the defendant on May 19, 1948 : 

■ u “ Blease furnish to my department with the full name and full 
private address of the person driving or in charge of your motor- 
‘‘car No, 135657 Vulcan Lane at 10.30 a.m. on 7/5/1948. The xnforma- 
q * s required in connection with a report submitted to this office 
“ that your vehicle was left stationary from 10.30 a.m, to 12 noon in a 
£ ' * ten-minute 5 area. 5 ' 


v , : /^c> v rerply' was received to this letter, nor to two further letters which : 
were sent on June 21 and on July 19. The third letter was sent by A.R. 


PHiliiii 
1 : 


JPV 
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registered letter. The advice of delivery was duly returned to the 
Traffic Department of the Auckland City Council, and bears the signa- 
ture of “ M. J. Brooker,” whereas the defendant is “ P. M. Brooker.” 
The seeond and third letters are as follows : 

“ Further to my letter of 19/5/1948 requesting the full name and 
“ full private address of the person driving or in charge of your motor- 
“ car No. 135657 in Vulcan Lane at the City of Auckland on May 7, 
“ 1948, 1 have to remind you the information has not yet been furnished. 
“ I respectfully draw your attention to the provisions of s. 32 (2) 
“ of the Motor-vehicles Act, concerning the furnishing of such informa- 
“ tion [s. 32 (2) then follows in full]. It is probable that the matter 
“ has been overlooked by you, and I would appreciate your early 
“ reply.” 

Cur. adv. vult. 
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“ Generally making provision for all matters deemed necessary 
“ for the due administration of, and for giving full effect to the provisions 
“ of, this Act.” 

The provisions of Reg. 3 of the Traffic Regulations, 1936, dealing with 
“ administration ” were enacted under the powers conferred by s. 36 (1)( t). 
Clause 2 of Reg. 3 enacts that : 

“ A traffic inspector appointed by the Minister or the Main High- 
“ way8 Board or a police officer shall he entitled to exercise the powers 
“ hereby conferred on him upon any road.” 

Clause 3 of the same regulation enacts that : 

“ Every traffic inspector while carrying his warrant of appoint- 
“ ment and every police officer is hereby authorized to enforce the 
“ provisions of the said Act and these regulations, and in particular may 
“ at any time ...” /hh /' a:-;;-////;? 

Then follow a number of matters which, are not relevant to the present 
case. 

It would seem from these two clauses that the authority of a traffic 
officer to enforce the provisions of the Act or the Regulations cannot be 
exercised anywhere except upon a road and unless, at the time he so 
exercises his authority, he is carrying his warrant of appointment. 
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If tMs is the correct position, the work of police and. traffic officers 
in ob taining evidence of identification of drivers will be made much more 
difficult, until the regulation is amended by the addition of express 
provisions as to mode and manner in which the request may be made. 
This question was not argued at the hearing, and, had it been necessary 
for me to give a substantive finding on the point, I would have stood 
the case over to enable the prosecutor to instruct the City Solicitor to 
submit argument. Consequently, my comments must be regarded 
as merely expressing a doubt as to the validity of making a request 
by letter sent in the ordinary course of the post. 

I will now assume that the request may be made by sending a written 
notice to the owner. Before a conviction can be entered against the 
owner for failing to give all the information in his possession, which 
may lead to the identification and apprehension of the driver, there 
must be clear proof that the notice was received by him, and that a reason- 
able time thereafter in which the information could have been given has 
elapsed. 

In the present case, I do not know whether the defendant received 
the notice or not, or whether the contents of the notice ever came to his 
knowledge. In the absence of statutory authority, similar to that 
contained in the Magistrates’ Courts Act, 1928, s. 83, the production 
of a receipt for a registered letter given by a postal officer, and purporting 
to be signed by the person to whom the letter was addressed, is not 
(per se) proof in judicial proceedings that that person received the letter. 
It is necessary to prove that the signature on the receipt is the signature of 
the person to whom the letter was addressed. 

For these reasons, I must dismiss the information. 

Information dismissed. 


rA COUNTY v. CHOLMONDELEY-SMITH. 


, 28, before Mr. J. H. Luxvoed, S.M., at Auckland. 

t Rate — Rote imposed by Council Resolution — Whether 
—Counties Act, 1920, s. 122 (2), 123 — Health Act , 1920, 


gust 3, 1945, the County Council resolved “ in terms of 
h Act, 1920, and s. 123 of the Counties Act, 1920, to make 
a uniform charge or separate rate of £1 8s. for service in 
f such property in the sanitation area constituted by by- 
e Takapuna Riding, as has a house erected thereon.” 
ant contended that the charge was a separate rate, and 
7 reason of s. 122 (2) be made or levied except on a petition 
majority of the ratepayers in the riding. ttwaseonanon 
; no petition had been in accordance with s. 122 (2);, 
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Held , That, as the annual uniform charge which, by s. 123 (2) of 
the Counties Act, 1920, a County Council is authorized to make for 
sanitary services is deemed for all purposes to be a separate rate, 
the rate in question was duly levied in accordance with the powers 
conferred on the Council by s. 140 of the Health Act, 1920. 

ACTION claiming £4 14s. 8d., being the amount of the sanitary rate, 
together with the statutory penalty for non-payment, alleged to he owing 
by the defendant in respect of land owned by him in the Waitemata 
County. 

On August 3, 1945, the County Council resolved : 

“ in terms of the Health Act, 1920, and s. 123 of the Counties 
“ Act, 1920, to make and levy a uniform charge or separate rate of 
“ £1 8s. for service in respect of such property in the sanitation area 
constituted by by-law in the Takapuna Riding, as has a house erected 
“ thereon.” 

The defendant contended that the charge* a separate rate, ^ and 
could not, by reason of s. 122 (2), be made or levied except on a petition 
signed by a majority of the ratepayers in the riding. It was common 
ground that no petition had been signed in accordance with s. 122 (2). 

Sanderson, for the plaintiff. 

Davidson , for the defendant. 

Cur adv. wU* 

Ltjxforb, S.M. A County Council has power under s. 122 bj 
special order to make and levy a special rate upon all rateable property 
within such portion of the county as is defined by the special order. Tt© 
second subsection, however, enacts that no such special order shall be 
made : 

“ save upon a petition signed by a majority of the ratepayers 
“ within the riding or other defined portion of the county proposed to 
<£ be rated.” 

The Council contends that the resolution of August 3, 1945, was no|, 
made under the powers conferred by s- 122, but under the powers conferred 
by s. 123 of the Counties Act, 1920, and by s. 140 of the Health Act, 
1920. Consequently, the provisions of s. 122 of the Counties Act have 
no application to the sanitation rate it now seeks to recover from the 
defendant. 

A County Council is given special powers by s. 123 of the Counties 
Act, 1920, to levy a sanitation rate. The first subsection provides 
that : 

“ Where the Council itself undertakes or contracts for the removal 
'* of house refuse . » . for the county or any part thereof, the 

** Council may in respect thereof make and levy in any year a separate, 
4< rate of such amount as will, in the opinion of the Council, be sufficient 
‘ to cover the estimated expenditure of the Council for that year im 
“ respect of the works for which the rate is levied : 

44 Provided that such rate shall be levied only upon such properties 
4e as have a house or houses erected thereon.” * « 
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The second subsection provides that; 

“ In lieu of making any such rate the Council may levy a uniform 
“ annual charge. Such charge shall for all purposes be deemed to be a 
“ separate rate/ 5 

I propose first to consider s. 123 without reference to the relevant 
provisions of the Health Act. Subsection I empowers a County Council 
to make or levy a separate rate to cover the estimated expenditure of 
. the Council for the year in which the rate is levied, for carrying out the 
specified work. There is nothing in the subsection authorizing the 
Council to levy the rate on property in any defined portion of the county. 
Consequently, the special rate must be levied on all rateable property in 
the whole county, saving only those properties which have no house 
erected thereon . In order to levy the rate on property in a defined portion 
of the county only, it is necessary for the Council to take the steps pres- 
. cribed by s. 122 — namely, to levy the rate by special order upon a petition 
signed by a majority of the ratepayers in the defined portion. 

Subsection 2 empowers the Council to levy a uniform annual charge 
in lieu of making a separate rate, but declares that the annual charge 
“ shall for all purposes be deemed to be a separate rate/ 5 The expression 
“ uniform annual charge 55 does not, in my opinion, mean a uniform 
annual recurring charge, but is limited to the rating year in which the 
charge is made. The charge, being deemed for all purposes to be a 
separate rate, is subject to the provisions of s. 51 (a) of the Rating Act, 
1925, which requires a rate to be “ for a year or some period less than a 
■ 4 ' 'year/ 5 The Amendment Act, 1929, makes special provision for levying: 
annual recurring rates, but omits to include a charge levied under a. 1 23 (2 [. 
Further, there is nothing in subs. 2 authorizing the Council to levy the 
charge "on properties in any defined portion of the county. Indeed, the 
t expression itself indicates that, if the charge is levied it must be uniform 
’ ’in respect of all rateable property in the county. It may well be that, by 

reason of the subsection declaring that the charge “ shall for all purposes 
: —be deemed' to be a separate, rate/, 5 the Council could by; • special order, 
and on a petition signed by a majority of the ratepayers in a defined portion 
..of. the county, limit the charge to rateable property' within that portion/; 
but of course that has not been done. 

: It seems, therefore, that, if the Council relied on s. 123 alone, I 
would have to hold that the sanitary rate claimed by it is irrecoverable, 
because it was not made and levied in accordance with the statute. 

There is nothing in the Counties Act specifically authorizing a Council 
to carry out the work referred to in s. 123. That section merely provides 
# means of raising the necessary money to pay for the work . The author- 
Sffy to do the work comes from a. 33 of the Health Act, 1920. That Act 
itself makes special provision in s. 140 for the levying of rates to pay any 
, expenses incurred by a local authority in carrying out any of the provisions 
‘M the Act. The second subsection of s. 140 enacts that, in order to meet 
any expenses incurred by a local authority in carrying out any of the pro- 
visions of the Act, it may : 

u whether before or after such expenses have been incurred, in 
■ f addition to its other rating-powers, make and levy by resolution 
i ^ a separate rate of such amount as may be necessary / 5 

. ' , ■ ... 
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The third subsection enacts that : 

“ Where such expenses are incurred for the benefit of portion only 

of the district of the local authority, any separate rate under this 
“ section may be made and levied on that portion only.” 

Where the local bod^y is a County Council, the “ separate rate ” 
which it becomes entitled to levy includes, in my opinion, the uniform 
annual charge referred to in s. 123 (2) of the Counties Act. It is true that 
s. 51 (d) of the Rating Act, 1925, enacts that : 

“ In the case of every rate, that it he of a stated amount in the 
<fi pound on the rateable values of the rateable property as appearing 
4 4 in the valuation roll for the time being in force : 

“ Except as otherwise provided in the case of a water rate or other 
4 4 rate fixed by any Act or Ordinance.” 

The words “ fixed by any Act 55 should be construed as “fixed in accordance 
“ with any Act. 55 It would not be practicable to fix the amount of the 
water rate which can be levied by each and every local authority in the 
Dominion. The provisions of ss. 51-59 of the Rating Act regulate the 
procedure to be adopted by local authorities when making rates, and it 
would be inconsistent with the purpose of those sections to construe 
the exception to s. 51 (d) in a way that would prevent a local authority 
from determining each year the amount to be charged for water or other 
services in accordance with any other Act. 

The uniform annual charge which a County Council is authorized to 
make for sanitary services is, as I have already pointed out, deemed for 
all purposes to be a separate rate. For this reason, I must hold that, 
as it was levied “ by resolution, 55 it was duly levied in accordance with 
the powers conferred on the Council by s . 140 of the Health Act, 1920. 

For these reasons, judgment must be entered for the plaintiff. 

Judgment for the plaintiff. 

Solicitor for the plaintiff : R. C. J. Sanderson (Auckland). 

Solicitors for the defendant ; Milne and Meek (Auckland). 
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FLETCHER v. JACK 


1948. April 27, before Mr. S. L. Patehsoh, S.M., at Cambridge. 

Motor-vehicles— Traffic Regulations— Offences— Overtaking Vehicles— 
“ Clear view of the road and the traffic thereon “ — Scope of Regulation 
Traffic Regulations, 1936 (Serial No. 1936 ; 86), Reg. 14 (10) (b). 

The dominating words of Reg. 14 (10) (b) of the Traffic Regula- 
tions, 1936 , “ a clear view of the road and the traffic thereon,” do 
not mean it a road clear of traffic/ * or a- clear road/ 1 * hec&usC'the 
-dew which is the deciding factor is not only a view of the road but also 
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OOtie road at this place was straight and level for upwards of a mile, 
was nothing to obscure the view of persons using it. The 
endant, therefore, had a clear view of the road and the traffic thereor 
a distance of over 300 ft. in the direction in which he was travelling. 


for the defendant. 
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The regulations merely prescribe a driving code, breaches of which 
may or may not amount to negligent driving. They are not meant to 
lay down all conditions under which driving is negligent. To attempt 
to overtake a vehicle when another vehicle is approaching is prima facie 
negligent or dangerous if the approaching vehicle is sufficiently near to 
cause danger. This is quite independent of the regulations, which might, 
however, be looked at, as was done by Johnston, J., in Sitridgv. v. Her cock 
([1939] G.L.R. 521, 531), as an illustration of what might amount to 
negligence. The dominating words of the regulation are “ dear view of 
^ the road and the traffic thereon/’ These words cannot mean ‘‘road 
“ clear of traffic/* or “ dear road/* because the view which is the deciding 
factor is not only of the road but- also of “ the traffic thereon/’ 

For these reasons, I uphold Mr. Garrard's contention, and the informa- 
tion will be dismissed, 

1 nfonmlwn d imimed. 

Solicitors for the defendant : Kingston! and Garrard {Cambridsreh 


PALMERSTON NORTH CITY CORPORATION 
/^C/y P JAMMER, 


1948, April 6, 14, before Mr. J. R, Herd, S.M., at Palmerston North. 

Local Authorities (31 embers'" Contracts) — Ca ndi date nominated for City 
Council Elections — Goods ordered from Company of which Candidate 
a Member — Candidate elected next day m Member, of Council — Pay- 
ment made after his taking Office— Goods ordered for Domain Board 
whereof control vested in City Council — Resignation of Councillor 
on ascertaining Position— Ouster from Office — Local Authorities 
(Members' Contracts) Act , 1934, s. 3 — Municipal Corporations Act, 

, 1933, 8. 7» 

The words of s. 3 of the Local Authorities {Members* Contracts) 

. 1934, 44 any contract made by or on behalf of the local authority 

« ^ P a 3 rm ® n f made or to be made by or on behalf of the local 
coyer the case where the contract is made by a City 
Council as agent for a Domain Board, the control of which is vested 
in the Council acting as the Domain Board, or acting in its capacity 
as such Board. 

A candidate for election to the Palmerston North City Council, 
nominated on October 28, 1947, was a shareholder in a company 
t ^ an twenty members. On November 18, the City 
ky m } order form of that date signed by the City Engineer 
^dered certain goods from the Manawatu Welding and Engineering 
Qo., Ltd.; on November 19, respondent was elected a member 
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of the Palmerston North City Council; on November 26, he took 
office not being aware of the order made upon the company ; on 
December 31, an invoice was made by the company as against the 
Citv Treasurer. Palmerston North, for the goods referred to m the 
order form, charging £24 18s.; on January 13, 1948, the Town 
Clerk became aware that the respondent was a member ot the 
com nan v : on January 14, the goods were delivered ; and on 
February 5, the respondent tendered his resignation as a councillor. 

It was admitted that the goods were ordered for the Poliangma 
Valiev Domain, a reserve administered by the Poliangma Valley 
Domain Board, the control of which reserve is vested m the iai- 
merston North Citv Council acting as the Poliangma valley Domain 
Board, membership of which is possible only by virtue of member- 
ship of the City Council. 

On an application under s. 47 of the Municipal Corporations 
Act, 1933, that the respondent be ousted from office as a councillor 
of the Palmerston North City Council, 

Held adjudging the respondent to be ousted from office, 1. That 
the Board was not a separate entity for which the Council acted as 
a ( rent oul v ; and it was irrelevant that the contract was made on 
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[in the supreme court.] 

In re LIST (DECEASED), LIST* PRIME AND OTHERS 


Supreme Court. New Plymouth. 1948. August 25 ; October 27 
Hutchison, J. 


Charities — Devise of Land to Public Hospital Board as Convalescent Home for Children 
: ■ -^Disclmmer of ' Gift by Board-— drift a -Valid. ' Charitable ■ Trust for " ehmUabh. 
"purposes' — Disclaimer ineffective to cause Failure of Trust. — 'Scheme directed, 
to be prepared by Trustees' — Beliijwits, Charitable, and Educational Trusts Act, 
IMS , s. 14. 


A devise of land to the trustees of the will upon trust for a Hospital Board 
as a convalescent home for children (or other like purposes to be determined by the 
Board) is a gift for a charitable purpose, and constitutes a valid charitable 
* trust. 

Income Tax- Special Purposes Commissioners v, Pentsel{l) and Public 
Trustee v-. . Wanganui Borough(%) applied. 

Gordon v. Commissioner of Stamp Duties^) distinguished. 

The gift showed a general charitable intention on the donor’s part ; and 
a disclaimer, under seal, by the Hospital Board was ineffective to destroy the 
trust, as it was not of the essence of the gift that the trustees selected bj the 
testator should be the trustees of the gift, and the intention of the testator 
was to benefit children, and not to benefit the Hospital Board. 

Peeve v, Attorney-Generali-l), Pc Lawton, Uarfsidc v. Attorney-fh neral{h), 
and In re Davis, Hanmn v, Hilfyer(ij) applied. 

In re PacJce, Sanders v. Aitorney~fJeneml{~) distinguished. 

For the purposes of an application under Part i l [ of the Religious, Charitable, 
and Educational Trusts Act, 11)08, the promotion of any of the objects and pur- 
poses of a public hospital is a 3 4 * charitable purpose,” within the limited range 
of charitable purposes indicated in the definition of that term in s. 14 of that 
statute. 

Therefore, there being no failure of the trust, the Court directed, under 
Part III of the Religious, Charitable, and Educational Trusts Act, 1908, that 
a scheme for the disposition of the property comprised in the gift for submission 
to the Court should be prepared by the trustees, in consultation with the Hospital 
Board, and as approved by the Attorney-General. 

(1) [1801] A.C. 531. (5) [1936] 3 All E.R. 378. 

(2) 11918] N.Z.L.R. 646. (6) [19023 l Oh. 876. 

m 11946J N.Z.L.R. 625. (7) [1918] 1 Ch. 437. 

(4) (1843) 3 Hare 191 ; 67 E.R. 351. 


ORIGINATING SUMMONS for the interpretation of part of the will of 
Thomas Carrie List, late of New Plymouth, newspaper proprietor, who 
died on August 17, 1934. By his wiil, he devised his residential property 
upon the following trusts : 

3. I Give and Devise my property known as u Maranui ” being fifteen acres k 

more or less and being part of Section thirty-five (35) Fitzroy District comprised in 
Certificate of Title Volume 25 Folio 69 to my trustees Upon Trust to permit my 
wife to have the use and enjoyment thereof during her life she during that t 'me 
keeping the buildings thereon in good repair and condition having regard to the 
age thereof for the time being and fully insured against fire in the names of and ja 
to the satisfaction of my trustees and keeping the gardens and other improvements 
in good order and condition And after her death (a) Upon Trust for the Taranaki 
Hospital Board as a convalescent home for children (or other like purposes to be 
determined by the said Board) provided however (6) That if at the time of my death 
or within six months thereafter the Corporation of the Borough of New Plymouth ig 
rfhall have acquired as a public recreation ground or park a portion of the land 


- ”** 
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(known as “ Brooklands ”) lying between “ Maranui ” and Pukekura Park of suffi- 
cient area to form an extension of the said Pukekura Park up to the boundary of 
k4 Maranui” then my trustees shall hold upon trust for the said Corporation that 
portion of “ Maranui ” comprising the gully of natural and artificial bush lying on 
5 the western side of the said property And I Declare that my trustees shall have 
full and sole power to settle and decide the boundaries of the respective portions of 
. the said property, if any dispute or doubt should arise concerning the same and further 
that the cost of all surveys and plans necessary to enable the said portions to be 
■ • transferred in accordance with the provisions hereof shall be borne and paid by ; the;.. 
|a respective transferees (c) And I Further Declare that during the lifetime of ray 
said wife my trustees shall have power with her written consent to lease the said 
■ property or. any part thereof for such period, and upon and subject to such terms and 
conditions as they may think fit. 

The testator’s wife survived him and was still living. 

15 At the time of the testator’s death, the C£ Maranui ” property comprised 
an area of about 10 J acres, of which 2|- acres was occupied by the residence, 
outbuildings, and ornamental grounds, and the remaining 8 acres was an 
unoccupied paddock. The paddock was virtually unsaleable, and was of 
problematical value because of the difficulty and high cost of subdivision. 
20 The large residence and outbuildings were old and expensive to maintain. 
The Government valuation of the whole area was £3,010, and the gross 
rental value was less than the rates and expenses of upkeep of the buildings 
and ornamental grounds. 

By deed of disclaimer dated July 21, 1936, the Taranaki Hospital 
25 Board, under seal, disclaimed the gift set out in para. 3 (a) of the will. 

On or about March 30, 1944, the portion of “ Maranui ” referred, to in 
para. 3 (6) was vested in the Corporation of the Borough of New Plymouth, 
Mrs. List surrendering her life interest therein. On or about August 29, 
1946, an area of rather over 8 acres, part of the “ Maranui ” property, 
30 was taken by the Crown under the provisions of the Public Works Acfe 
1928,. for State housing purposes, and the trustees received, by way of 
compensation, the sum of £3,100. The “ Maranui ” property consisted, 
therefore, of the residence and outbuildings, which were about sixty years 
old, and an area of land of 2 acres, 2 roods, 10.65 perches. The property 
35 was valued at £2,500, and had been sold for that amount subject to the 
order of the Court in these proceedings. In addition, the trustees held, 
under the trusts of this paragraph of the will, investments representing 
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(b) It showed a general charitable intent, and the disclaimer by the 5 
Hospital Board was ineffective to cause a failure of the trust. 

(c) There being no failure of the trust, the Court would substitute 
cy-pres another mode of giving effect to the trust. 

Mi*. Croker, for the defendants, being those entitled under the residuary 
clause of the will of the testator, while making it dear to the Court that his \ 0 
clients had no personal wish to oppose the gift made by the testator, 
properly opposed the submissions on the part of the Attorney-General, 
in particular, the second one. 

On the question whether the gift is a good charitable bequest, 1 enter- 
tain no doubt. Counsel has not- found any case concerning a gift to a 15 
Hospital Board in New Zealand. There are many authorities that show 
that a hospital is within Lord Macnaghten's well-known classification of 
charities in Income Tax Special Purposes Commissioners v. Pemsd{ 1). 

In Gordon v. Commissioner of Stamp Duties (2), a property belonging 
to the testatrix was at the time of her death being used by a tenant as 20 
a private maternity nursing-home. By her will, the testatrix gave this 
property to her trustees ; 

'upon trust to carry on the same as a maternity' nursing hospital in such manner as 
they .may think fit and to fix' and determine the 'rules' terms- and conditions which 
shall control and direct the management and use of such hospital including the charges 25 
to he from, time to time made in connection therewith and also the manner in which 
such hospital shall be conducted with power also for them to establish and appoint 
such committee of management or control 'as my trustees, shall think fit and to make 
such provision for the permanent management of, the said hospital as they .may 
deem expedient 'Provided nevertheless that such hospital. shall not be attached 30 
"to any public hospital nor shall it be placed under the control of any Hospital 
Board, 

Other relevant provisions of the will are set out in the report. The 
question was whether this devise, and the residuary bequest associated 
with it, as set out in the report, were charitable gifts. Kennedy , J., 35 
considered a number of the cases. He said : 44 What, then, is the general 
44 character of the testatrix’s' purpose as appearing in the will? The 
44 property is' not given to an institution or body which has charitable 
u 'purposes but to trustees named for the present purposes. The trust 
44 therefore must be found in the mandate contained in the will. One 40 
44 can only infer it from what the will provides. There is no indication 
44 therein that thereby the testatrix is carrying out a purpose of maternal 
44 welfare or any such thing. One may say so but the warnings against 
u assumption without material terms to warrant it must be remembered. 

44 In Hunter v. Attorney -General and Howl {[1899] A.C. 300), Lord Davey 45 
“ said : 4 You must construe the words of the will fairly, and if you 
“ 4 find a charitable purpose sufficiently clearly expressed the Court 
44 4 will give effect to it. If you do not find any such definite expression, 

/■A you -are. not at liberty to supply ■. it ■ from' more or /less, well-founded ^ ' - ; 

4 ' "f sjpoulatlon of what the testator would probably have wished or intended 50 
attention had been. drawn to the omission, . If ‘ may ;be ■ that ■ ■ 

; 44 4 voluit sed non dixit J (Ibid., 321). The 1 property and funds are given 
44 to the trustees to carry on a maternity nursing hospital. Obviously 
1 ( * a maternity hospital may, in certain be so carried on 

(1), A.0* 531, 583 (2) [1946] N.Z.L.R. 625. 
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and for such purposes as to be a charity. It will come under the heading 
of gifts of a public nature directed towards the relief of people in distress, 
but it must be of a public nature. Equally obviously, as in the. case of 

many private hospitals, it may not be a charity. The trustees are given 
complete discretion as to how it shall be carried on and as to what its 
use shall be. This discretion is of the widest.. There is a total absence : 
of any limits or restrictions placed on the trustees . The only restriction 

is that the funds or profits derived from the carrying on of the business 
shall be used in a particular way which is generally for the promotion 
1 0 44 of the business and the improvement of the hospital and that the nursing 
hospital shall not be attached to any public hospital or placed under the 
control of any Hospital Board. It was said that the poor were not 
e ’ excluded, but the power is so wide that the trustees might exclude 
£ 4 them and confine the hospital to the rich , or they might exclude the public 
15 44 generally and confine its use to selected individuals. There is no res- 
<s triction as to fees or charges. The trustees might receive and treat 
c< only selected individuals. It was said that this was a trust for the 
“ benefit of a section of the community of Gore and surrounding districts, 

“ but there is nothing in the wall requiring that. The trustees may or 
20 “ may not carry on in such a way. They are not, by anything in the will, 

44 so required. They may exclude residents in the district, and there 
44 would be no means of compelling the trustees to receive them. While 
4 4 the trustees are to carry on the business there is no provision expressly 
44 or by implication requiring that the maternity nursing hospital shall 
25 “ not be carried on upon a purely commercial basis. The testatrix refers 
44 to the business. The trustees have power to lease. A lease might be 
44 granted for a long term to Mrs. Wallace to be for such period as the 
u trustees, in their discretion, think fit so that during that period the 
44 trustees are merely property owners with revenue coming in 
30 a from the leasing of the property. The maternity hospital might 
44 be carried on, then, in no different way from what is termed a 
44 private hospital and for no different purpose, except that the profits, 

44 when earned, are to be used for the better equipment of the hospital 
44 and the development of the business and that any funds not required 
35 ' 4 for these purposes will be accumulated and invested until required. 

44 It cannot be denied that, if by assumption the testatrix’s purpose was 
44 simply to carry on the hospital as a commercial proposition indefinitely 
44 for the money to be obtained thereby, the language of the will is appro- 
44 priate to allow that.- There is no requirement that the maternity 
40 44 nursing hospital is to be earned on for the benefit of the public or for a 
44 class of the public in such a way that it can be said it is for purposes 
4 * so general and public as to constitute a charitable trust. There is in 
£ “ the will, then, an absence of definition of the purposes for which the 
4; nursing hospital is being carried on, and an absence of indication of 
45 44 those to benefit by the carrying-on, and, in particular, an absence of 
44 anything to show that it must be carried on in some way for the benefit 
44 of a class of the community or of any particular class of the community 
44 sufficiently large to be treated as constituting a public use. Many 
“ of the hospital cases are to be distinguished on the ground' that, first, . 
50 44 there was ’ an existing institution whose purposes were charitable ; 

44 and, secondly, that, where the purpose was not defined in the character 
' 44 of the trustee and otherwise, there was such sufficient indication of 
, 44 the class of the public to be benefited and of the mode of benefit as ' to ■ 
44 show'* the use was a public general and charitable one ^ His 
55 Honour therefor© held that the dispositions of the will were not charitable. 

( 3 ) Ibid., 633 , 634 . 
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(6) Ibid., 64S. 
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In ta'f v. Att<mmt~Gmeral{l), Sir James Wigrarn, V.-C-, said : 
“ The .suggestion on behalf of the Attorney -General is that, inasmuch as 
“ the trustees apjiointed by the testator have refused to act, the Court 
“• has no means of carrying the particular trusts into execution ; for it 
“ is said that the societies which the testator selected as the instruments 
“ for distributing these charitable funds, were not in the situation of 
“ ordinary trustees ; that their places could not, like those of ordinary 
" trustees, be supplied by others ; that it must be assumed the testator 
“ appointed these particular societies, because he considered them, owing 
to the objects for which they exist, as peculiarly conversant with the 
“ facts necessary to render the exercise of their discretion in the disposal 
“ of the fund more valuable than that of any other persons, and that 
“ therefore the discretion of the trustee is of the essence of the trust ; 
•* on the other hand, it is said that the disclaimers of the trustees do not 
“ affect the trust, ami that it is sufficiently defined to enable the Court to 
execute it ’’(8). And again : “ In this case the objects of the trust are 
"pointed out bv the will with great minuteness. I have no ground, 
“either in the language of the will or the circumstances of the ease, 
“ for supposing that the discretion of the particular societies named in 
“ the will was of the essence of the gifts, so that the disclaimers of those 
“societies is to destroy the gifts altogether. I think that is not the 
“ case 

In Re Lawton, Gartside v. Attorney-GeneralflQ ) , Bennett, J., said : 
“ The gift that has to be considered in this ease is ‘ to the trustees for the 
“ * time being of the Methodist (formerly Wesleyan Methodist) Chapel, 
“ ‘ situate at Greenfield in the county of York,’ of ‘ the sum of £1,000 or 
“ ‘ one hall' of the net amount when ascertained as above,’ i.e., after pay- 
“ ment of the testatrix’s debts and funeral and testamentary expenses 
** and conversion of investments and other properties into money ‘(which- 
“ ‘ ever is the lesser amount)’ with the direction : ‘ that the said trustees 
“ ‘ shall apply the same or such part thereof as is necessary for the purchase 
“ * of a field or other plot of land whieh they shall permit to be used by 
“ 1 the children attending the Methodist Sunday School in connection 
“ ‘ with the said Greenfield Chapel and such other children of the vicinity 
“ ‘ (of day-school age only) as the trustees approve as and for a recreation 
“ ‘ ground or playing field.’ The trustees of the Methodist Chapel at 
“ Green field have disclaimed and renounced all right, interest and title 
“ to the legacy owing to the nature thereof. Upon that fact the question 
“ arises, and is asked by the summons, whether the bequest failed and 
“ falls into the residuary estate of the testatrix. The gift is a charitable 
“ gift. That is conceded,’ and it is settled that the disclaimer by the trustees 
■ ! of a charitable gift is immaterial unless it is of the essence of the gift 
“ that the trustees selected by the testatrix should be the trustees of her 
“ gift, I can see nothing, either in the facts or in the terms of this gift, 
“ which affords anv foundation whatever for the suggestion that it was 
“■ of the essence of this gift that the trustees of this chapel should be the 
“ trustees of the ciiarity, and accordingly I decide that the bequest has 
“ not lapsed and that the legacy does not fall into the testatrix’s residuary 
‘‘ estate ”(11). 

In re Packs, Sanders v. Attorney -General( 12), cited by counsel for the 
defendants, is a case in which the testatrix gave to the Poor Clergy Relief 
Corporation a cottage and sum of money upon a charitable trust. The 

(7) (1843) 3 Haro 191 ; 67 E.R. 351. (10) [1936] 3 All E.R. 378. 

8 Ibid., 196 ; 353 , 354 . ( 11 ) / 6 ^. 380 

(0) Ibid., 197, 198 ; 354. (12) [1918] 1 €». 437. ■ - y 
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Corporation declined the gift. The particular charitable purpose for 
which the bequest was made was impracticable, the income provided for 
the purpose of carrying on the home being inadequate. Neville, J., said : 

“ I have therefore to consider whether, notwithstanding that failure of 
“ the testatrix’s intention as expressed with regard to the house mentioned 5 
“ in her will, there is such a general charitable intention as to make it right 
“that the Court should direct a scheme to be prepared by which the 
“ property can be realized and the funds distributed for some charitable 
“ purpose. I cannot put the question I have to decide better than it 
“ is put by Parker, J., in the case of In re ft' i bum (| 1913] 1 Oh. 314. 320), 10 
“ where he says : ‘ First of all, we have a class of eases where, in form, 

“ ‘ the gift is given for a particular charitable purpose, but it is possible, 

“ ‘ taking the will as a whole, to say that, notwithstanding the form of 
“ ‘ the gift, the paramount intention, according to the true construction 
“ ‘ of the will, is to give the property in the first instance for a general 15 
“ 1 charitable purpose rather than a particular charitable purpose, and 
“ ‘ to graft on to the general gift a direction as to the desires or intentions 
“ ‘ of the testator as to the manner in which the general gift is to be carried 
“ ‘ into effect . . . Then there is the second class of cases, where, 

“ ‘ on the true construction of the will, no such paramount general 20 
“ ‘ intention can be inferred, and where the gift, being in form a particular 
“ ‘ gift,— a gift for a particular purpose— and it being impossible to carry 
“ ‘ out that particular purpose, the whole gift is held to fail.’ I can only 
“ say that, after studying this will with care, I cannot find cm the part of 
“the testatrix any hint of any general charitable intention. So far as 25 
“anything is disclosed by the will, one cannot sav whether she had 
“any intention of any sort beyond the intention that the particular 
“ eharitable purpose which she expressed should be carried into effect. 

“ It seems to me, therefore, to be playing with words in the case 
“ of a will of this kind to pretend to find a general charitable 30 
“intention paramount to the particular directions given with regard to 
the house “(13). 

I think that I must decide this question by application of tile test 
stated by Bennett, J., in Re Lawton. Oartside V. Attorney-General^ 14}— 
namely, by asking the question : Is it of the essence of the gift that the 36 
trustee selected by the testator should be the trustee of his" gift ;? The 
gift is for a special purpose, and not for the general purposes of the Hos- 
pital Board, though the Hospital Board was an obvious person to carry out- 
most satisfactorily the purpose desired by the testator. The testator’s 
wish was to provide the gift for the benefit of children, and not for the bene- 40 
fit of the Hospital Board— “ to give to a purpose and not to a person ” ; 

Iii re Davis, Hannen v. Hillyer(li>). 

The will, in para, 3 (6), makes a gift to the Corporation of the Borough 
of New Plymouth for the purposes of public gardens, and, in para. 6 (a), a 
gift to the St. Mary’s Parochial Trust Board for the purposes of a chapel. 46 
These are matters that are of importance in coming to a conclusion as to 
whether a general eharitable intention is shown : In re Davis, Hannen 
v. IRWyer. In In re Packe, Sanders v. Attomey-General{ 16), there was 
no such indication. A limited discretion is given to the Hospital Board 
by the gift, but a limited discretion was given, too, to the trustees of the 50 
Methodist Chapel in Be Lawton, Oartside v. Attorne,y-General{\l), and 
Bennett, J., did not consider that sufficient to indicate that it was of the 

(13) [1918] 1 Ch. 437, 441, 442. (16) [1918] 1 Ch. 437. 

(14) [1936] 3 All E.B. 378, 380. (17) [1936] 3 All E.R. 378. 
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essence of the gift that the trustees of the Chapel should be the trustees of 
the charity (18). 

It was submitted that the gift in para. 6 (a) was by way of a memorial 
to the only son of the testator, who died while a pupil at the New Plymouth 
5 Boys 5 High School. I am not sure that I can accept extrinsic evidence, 
but, if I were to, this piece of evidence is more than outweighed by another 
piece of extrinsic evidence I was given, that the testator was very 
fond of children and was one of the founders of the Crippled Children’s 
Society. 

i0 For the reasons given, I think that a general charitable intention is 
shown, and I accordingly hold that the disclaimer by the Taranaki Hos- 
pital Board was ineffective to destroy the trust set out in para. 3 (a) 
of the will: My answers to the questions submitted are : 

Question 1 : (a) No. — ( b ) Yes. 

15 Questions.* No answer required. 

A scheme, therefore, should be prepared, as all counsel agreed if my 
view should be as now stated, by the trustees, for submission to the Court, 
the scheme to be approved by the Attorney-General. I agree that 
it would be proper that the Taranaki Hospital Board be consulted 
20 too. 

I think the costs of all parties should come out of the fund. The 
Attorney-General and the defendants will each be allowed twenty-five 
guineas, with disbursements. These costs, and the trustees 5 costs as 
between solicitor and client, to be taxed by the Registrar, will be paid out 
25 of the fund. 

Questions answered accordingly , 

Solicitors for the x^ttorney-General : Goveit , Quilliawi, Huichen , and 
Macallan (New Plymouth). 

Solicitors for the plaintiff trustees : Nicholson , Kirkby , and Sheat 
(New Plymouth). 

Solicitors for the defendants, the testator’s two children : Choker , 
McCormick, and Greiner (New Plymouth). 


[IN THE MAGISTRATES’ COURT.] 

HALL HARVEY. / 

October 18, 22, before Mr. *J. H. Buxfori) , S.M., at Auckland. ,, 

d Traffic— School Patrol Controlled Crossing— Obligation to yield 
Might of Way over Length of Crossing— Passage over Crossing ahead 
of or behind Pedestrians— No Interference with, their Eight of Pre > 
Cadence-Vehicle entitled to proceed without Stopping- Bight of way 
Traffic (Road-crossing) Regulations, 1944. ( Serial IV o. 1944 jlal ), 

Reg. 42. 5& ' 

Regulation 42 of the Traffic (Road-crossing) Regulations, 1944-^.. 
which is as follows : 


: 
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“Every driver of a vehicle (including a horse-drawn vehicle 
“ and including the rider of a bicycle) when a patrol sign » extended 
“at a crossing shall stop and thereby yield the right of «sj o 
“ school-children and other persons using or about to use the 
“ crossing, irrespective of what part of the crossing the persons < 11 1 
“ on at the time.” 

extends the pedestrian’s protected area to a school patrol controlled 
pedestrian- crossing , 5 5 so that the obligation to yield the right oi va\ 
to pedestrians extends to the whole length of the crossing. 

Therefore, the driver of a vehicle and the rider of a bicycle must 
stop when the school patrol sign is extended, if such be necessarj 
to yield the right of way to pedestrians using or about- to use the 
crossing. If the vehicle can pass over the crossing either ahead 
of or behind the pedestrians, without in any way interfering with their 
right of precedence to continue on their course, it is entitled to proceed 
without stopping. 

INFORMATION alleging that the defendant committed a breach of 
Reg. 42 of the Traffic (Road-crossing) Regulations, 1944 (Serial Ao. 
1944/181), in that he failed to stop his motor-car and thereby yield the 
right of way to school-children using or about to use an authonzec 
pedestrian- crossing when a school patrol sign was extended at the 
crossing. 

■ The defendant was driving his motor-car in a southerly 'direction 
along 'Victoria Street, Devonport, and was approaching a peuebti un- 
crossing. The controlling authority had duly authorized the appoint- 
ment of * 4 school patrols V for this crossing. At .the time the ddemlant 
approached the crossing, it was being controlled by a *v\wol patrol. 
The authorized patrol sign was extended by both members of the patrol, 
who were stationed at each end of the crossing respectively, and sc \ end 
children and adults were crossing from west to. east, but had passed the 
centre line of the road and were close to the eastern end of the eroding. 
The defendant did not stop his motor-ear, but turned it to the right, and 
ho enabled it to pass behind the pedestrians. There is no sugges- 
tion that the defendant was travelling at 'an excessive or unreason- 
able rate of speed, or that the safety of any of the pedestrians was m any 
way endangered. 

Hor rocks, for the defendant. 


Luxfoed, S.M. The information in this ease is laid under Beg. 4 
which is as follows : -■ 

“ Every driver of a vehicle (including a horse-drawn vehh-l 
“ and including the rider of a bicycle) when a patrol sign is extended at 
“ crossing shall stop and thereby yield the right of way to school 
children and other persons using or about to use the crossing 
V : .of what part of the crossing the persons are on at th 

“time.” 

; This regulation, like so many of the regulations, is difficult to unde! 
Stand, without a great deal of study and consideration. It starts off b 
-requi ring every driver to stop his vehicle when the patrol sign is extendec 





.. (* , ; 






6 N.Z.L.G.R. magistrates’ court. 40 ' 

and does not limit the requirement to those drivers ’whose vehicles are 
approaching the intersection. That limitation may, however, be inferred 
from the words “ shall stop and thereby yield the right of way.’’ The 
expression “right of way” is defined by the Traffic Regulations, 
1936, to mean “ the right of precedence in continuing on a course. 
The obligation to stop, therefore, only arises when such is necessary to 
enable persons using or about to use the crossing to exercise their right of 
precedence in continuing on their course. 

The words at the end of the regulation— namely, “ irrespective of 
“ what part of the crossing the persons are on at the time are difficult 
to reconcile with an obligation which merely requires a driver to yield the 
ri'oht of way. At first glance, it would seem that the words indicate 
that whenever a person is walking on a pedestrian-crossing when the 
patrol sign is extended, all vehicles must stop, and remain stopped, until 
the crossing is clear of pedestrians. On further consideration, however, 

[ have come to the conclusion that the words have been inserted solely 
for the purpose of extending what may be called the pedestrian’s protected 
area At an ordinary pedestrian-crossing, the protected area is limited 
bv Re" 14 (7) of the Traffic Regulations, 1936, to “ the half of the road- 
-Vav over which such vehicle is lawfully entitled to travel,” but at a 
“school patrol controlled pedestrian- crossing ” the obligation to yield 
the right of wav to pedestrians extends to the whole length of the crossing : 
Traffic (Road-crossing) Regulations, 1944, Reg. 42. 

The essence of the regulation (as at present framed) is that the drivei 
of a vehicle and the rider of a bicycle must stop when the patrol sign 
is extended, if such be necessary in order to yield the right of way to 
nedestrians using or about to use the crossing. If the vehicle can pass 
over the crossing either ahead of or behind the pedestrians, without 
in any way interfering with their right of precedence to continue on their 
course, it is entitled to proceed without stopping. 

I revret that I am impelled so to construe Reg. 42, because I regard 
the scheme of school patrols as one of the most important of our road- 
safetv measures, both from the point of view of preserving life 
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WILLIAMSON v. ROWAN 


September 23, October 21, November 10, before Mr. J. H. LrxFoim 
at Auckland, 


By-law— - Municipal Corporation— Breaking in or Training Horses hi 
Borough Streets — cs Break :m. ■ Train ” — -Exercising Racehorses at 

Walking Pace not Breach of By-law. 

The defendant was charged with training certain race horses 
in certain streets in the Borough of Ellerslie contrary to the following 
by-law : 


44 No person shall break in, train, dean, shoe, bleed, dress, 
“ or expose for show, hire, or sale any horse or other animal in any 
u street or private street or by locking the wheels of any cart or 
“ other vehicle, or otherwise, test or try any animal in any such 
c< street or private street/’ 

The expression Ci breaking in,” as used in the by-law, is used in 
the limited sense of reducing a horse from an unmanageable state to 
a manageable state. 


The riding of racehorses at a. walking pace along the streets 
for exercise does not constitute * 4 training *’ within the meaning of the 
by-law, as the word, as therein used, relates solely to teaching or 
schooling a horse to do some particular act or thinu. 

It was unnecessary for the learned Magistrate to decide whether 
the portion of the by-law under which the defendant was charged was 
void on the ground of unreasonableness, as the . evidence did not 
establish that the defendant’s, horses- were being ridden along the 
Borough streets at any material time as part of them training. 

Semble, Taking a horse, after it has been fully broken in, along 
a road for the purpose of its becoming accustomed* to traffic does not 
constitute a breach of the by-law. 

INFORMATION alleging that the defendant did on divers occasions 
between June 38, 1948, and August 1, 1948, train certain racehorses in 
certain streets in the Borough' of Ellerslie— namely, Umere Crescent 
and Ladies Mile— contrary to s. 112 of By-law No'. 1 of the Ellerslie 
Borough By-laws. The by-law is as follows : 

“ No person shall break in, train, clean, shoe, bleed, dress, or 
“ expose for show, hire, or sale any horse or other animal in any street 
“ or private street or by locking the wheels of any cart or other vehicle, 
“ or otherwise, test or try any animal in any such street or private 

. Sl}T60tr. ' '■ t ■: V.:.:::' 

defendant was one of the many horse-framers having establish* 
.togts either in or near the Borough of Ellerslie, It was stated in the 
evidence that there were over forty of these establishments, in -which about 
a hundred and seventy-five horses were kept. 
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The defendant’s stable was in Umere Crescent in the Borough, and 
was near to the well-known Eilerslie Baceeourse. During the period 
mentioned in the information, he had six horses under his care ; three 
were yearlings, two were two-year-olds, and one was a three-year-old. 

On a number of occasions during the material period, the horses were 
exercised in Umere Crescent and in Ladies Mile. Two horses would 
be ridden at a walking pace on a circuit round Umere Crescent and to 
Ladies Mile for periods of an hour or more. A number of residents 
in Umere Crescent complained to the Council about this practice on 
two grounds ; first, that their children were frightened at the 
horses, and would run inside when they came along, and, secondly, 
that the horses’ hoofs . damaged the grass verge at the side of the 
roadway. 


Steadman , for the informant. 
Kingston , for the defendant. 


Car. adv. vult . 


Luxford, S.M. [After stating the facts, as above : ] Evidence was 
also called to show that horses were driven along the road for 44 mouthing 
, 44 practice.” The defendant admits that, after the yearlings have been 
mouthed at the stables, they are taken on the road for the purpose of 
becoming accustomed to traffic. In order to do this, long reins are 
attached to a bridle, and a man holds the reins at a distance of about 
8 ft. or 9 ft. behind the horse. This is apparently the recognized method 
of ** breaking in ” horses to traffic, and, according to the uncontradicted 
evidence of the defendant, is the safest method. 

The defendant, however, further deposed that none of the yearlings 
was in ken on the road for the purposes of being 44 broken in” to traffic 
after June 14, 1948, which, of course,, is prior to the period alleged in the 
information. As I accept his evidence as true, it is not necessary for 
me to decide w hether or not the act of driving a horse on a pul die,* 
road in order to 44 break it in” to traffic constitutes a breach of the 
by-law-. 

Mr. Sk adman contended that the expression 44 break in,” when used 
with respect to a. horse, is synonymous with 44 train,” and cited 
the definition of the' expression given in 1 Oxford English Dictionary , 
Id}, II, p. 1071 — namely, 4k to reduce to obedience or discipline, tame, 

* 4 train.” ■ . ' . ■ AppV 

In New Zealand, the expression 44 break in,” when used with respect 
to a horse, lias acquired a distinctive meaning. When we speak merely 
of k4 breaking in ” a horse, we refer to horses which have not been handled, 
and have run loose on land from the time of their birth. The 44 breaking 
44 in ” of those horses may be said to be a process of taming them and of 
reducing them to obedience. When this has been done, a further process 
is necessary, in order that the horse may be ridden or driven. This 
process is called 44 breaking in ” a horse for the saddle or for harness. 
The expression, in this sense, is synonymous with 44 training.” Con- 
sequently, either of these processes would come -within the by-law. 
When, however, a horse has been broken in to the stage that it may be 
ridden or driven, it still has to be made accustomed to traffic on the road* 
Again, we speak of 44 breaking in ” a horse to road traffic, but the by-law ■ 
was never meant to apply to that form of 44 breaking in,” otherwise a horse 
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would 'seldom, if ever, be able lawfully to make its first, apjiearance on 
the road in the Borough of Ellerslie, or in any other local authority 
district where a similar by-law is in operation. 1 n ray opinion, therefore, 
the words “ breaking in 95 are used in the by-law in a limited sense— 
namely, reducing a horse from an unmanageable state to a manageable 
state, * hi the present case, the yearlings in question had been handled, 
from birth, and were always manageable. They had been “ mouthed ” 
to bit and rein, and all that the defendant did was to take them on a 
road to accustom them to traffic. The yearlings were under . proper 
control. Consequently, if it had been necessary for me to decide the 
question, I would hare held that taking a horse* (after it has been lully 
broken in) along a road for the purpose of its becoming accustomed to 
traffic does not constitute a breach of the by-law. 

The informant further contends that riding racehorses at a walking 
pace along the streets for exercise constitutes training/' and so is an 
'offence under the by-law. The evidence shows that the t wc>-\ ear-old. ^ and 
the three-year-old were, during the period referred to in the information, 
being trained by the defendant, in the 1 sense that they were either being 
prepared for racing or kept ready for racing, and that walking exercises 
form part of the.- .training, 'programme. On ••.the other .hand, walking 
exercise is essential for stabled horses. The defendant stated in evidence 
that the main traming of his. horses is dene on the Ellerslie' Racecourse ^ but 
the course is not 'open on Satiirdayscarul. Sundays..- (.^onsequciitiy, it is 
imperative, for humane reasons alone, that the horses be exercised ; and- 
the only oraeticablc wav of exercising them is to ride them at u walk along 
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If a person were stupid enough, to use any public street in the Borough 
of Ellerslie for the more violent type of exercise which is inseparable 
from racehorse training, it would not be necessary to invoke the by-law 
to abate the nuisance, as there are more appropriate and effective pro- 
visions contained in the Police Offences Act; However, I have no doubt 
that the Council is entitled to frame a by-law prohibiting the use of the 
streets within its jurisdiction for such purposes. But to enact a by-law 
which makes it unlawful for a person to ride a racehorse at a walking 
pace along any public street in the Borough just because the horse is 
being exercised to keep him fit or to make him more fit for racing is 
unduly restrictive of the rights of user enjoyed by every member of the 
public in respect of the King’s highway. 

There are, however, two reasons why it is unnecessary for me to decide 
whether the portion of the by-law under which the defendant is charged is 
'void, on the ground that in its present form it is unduly restrictive, and, 
therefore, unreasonable. 

First, although walking exercise may be part of the preparation of a 
racehorse for its work, it does not, in my opinion, constitute “ training ” 
within the meaning of the by-law. The word “ train,” in my opinion, 
relates solely to teaching or schooling a horse to do some particular 
act or thing. Thus, it would be an offence under the by-law if a person 
on a street were to teach a horse to jump, or to make quick turns, or to 
back, or to perform a trick. But the word could not reasonably have 
been intended to include riding a horse at a walking pace for the purpose 
of exercising it, even if the exercise forms part of the horse’s preparation 
for racing. The absurdity of the informant’s contention can be seen in the 
ease of a horse being ridden from the stable to course and back again after a 
gallop on the course. 

Secondly, I am not satisfied that the evidence establishes that the 
horses were being ridden at any material time as part of their prepara- 
tion for racing merely by way of exercise. The period covered by the 
information comprised the winter months. The defendant stated in 
evidence that it is essential that stable horses should be taken out for 
exercise, especially on cold or wet days when the Ellerslie Racecourse is not 
available. He went so far as to say that he regards taking the horses for a 
walk as being as important as watering and feeding them. The evidence 
shows that the racecourse cannot be used by trainers at week-ends, and, 
consequently, the only way the horses could get exercise was to walk them 
along the road. 

For these reasons, I must hold that a breach of the by-law has not 
been committed, and dismiss the information accordingly. The informant 
must pay the defendant’s costs, which I fix at £5 5s. plus witnesses* 
expenses. 

Information dismissed . 

Solicitor for the informant : H. A. Steadman (Auckland). 

Solicitors for the defendant : Lisle AMerton and Kingston (Auck- 
land). ' 
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HUNTER v. W 


1948. October 11, 22, before Mr. J. H. Litxford, S.M., at Auckland. 

Weight of Veh icle exceeding Maxim me 
te of Fitness — Charge of permitting C* 
Veighf — Xo Offence — Transport Licensing 
s. 1936 (Serial Xrn. 1936 49. 1940 361 


Transport Licensing — 

Gross Weight in C 
of Vehicle exceeding 
(Goods -service) Reg 

Begs , 10 (If 16 (3) 

There is nothing in the Transport Licensing Act, Ml, or in 
any order or regulation making it a specific* offc nee to use a vehicle* 

' when its gross weight exceeds the amount specified in the certificate 
of fitness. 

Consequently, where the gross weight of a motor-vehicle is in 
excess of the gross weight permitted by the certificate of titnes^. 
there is no breach of Regs. 10 and 10 (3) of the Transport licensing 
(Goods- service) Regulations, 1936. 

Qmere, Whether a charge may lie under el. 24 of the Transport 
(Goods) Order. 1936, for using the vehicle in connection with a goodw- 
servlce, as the certificate of fitness may be valid .as such, only while 
the gross weight does not exceed the amount specified m the cedifi- 


Cur t adv. vuli< 
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LtjXFORD, S.M. Mr, Kingston did not challenge the correctness of the 
weight deposed to by the informant, but contended that the information 
does not disclose any offence. 


The relevant provisions are as follows : 


(а) Clause 13 (3) of the Transport (Goods) Order, 1936, which pro- 
vides that ; 

“ It shall be a condition of every goods-serviee license ... 

“ that every vehicle to be used in connection with the license shall be 
“ maintained in a fit and proper condition, to the satisfaction of the 
“ Commissioner of Transport, and that the requirements of any regu- 
<c lations made for this purpose are duly fulfilled. 55 '• 

(б) Clause 24, which prohibits the use of a vehicle in connection with 
a goods-serviee license unless a certificate of fitness has been issued and 
is in force with respect to such vehicle. A penalty is imposed' for using 
a vehicle contrary to the provisions of this clause. 

(c) .Regulation 10 (1) (as amended) of the Transport Licensing 
(Goods-serviee) Regulations, 1936, which requires every certificate of 
fitness to be in the prescribed form. 

(d) The Schedule of the Transport Licensing (Goods-serviee) Regu- 
lations, 1936. which sets out the form of the certificate of fitness. 

There is nothing in the Transport Licensing Act, 1931 , or in any Order 
or regulation making it a specific offence to use a vehicle when its gross 
weight exceeds the amount specified in the certificate of fitness. 

It may well he that, as the Commissioner of Transport is required 
to specify in the, certificate of fitness the .gross maximum weight, at which 
a vehicle may be used in connection with a goods-serviee, the certificate 
is valid as such only while the gross weight does not exceed that amount. 
If that is so, then a charge may lie under el. 24 of the Transport (Goods) 
Order, 1930. The defendant, however, has not been charged with using 
the vehicle contrary to the provisions of el. 24, and so has not had an 
opportunity of answering such a charge. I propose, therefore, to 
dismiss the information, on the ground that it does not disclose any 
offence. 

Information dismissed. 

Solicitors for the defendant : Holmkn and Horrocks (Auckland). 
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BAIGENT V-. STONE. 

1948. October 11, 22, before Mr. J. H. Lvxfobd, S.M., at Auckland. 

Rond Traffic— BigM-ltand Ruh— Compulsory-Stop Sign on Rond close 
to Smectio ^Intersection a “ controlled nfm chon --R.ghM 

Rule not Applicable thereto- 1 ' l7uh 1 

Regulations, 1936 (Serial A os. 10*6 X6, 19U 19J), huj. 14 (6). 

Where the driver of a motor-vehicle is travelling along a road 
on which, close to the intersection of that road with another, there 
a eompulsorv-stop sign, that intersection must be detanctl a con- 
- trolled intersection ” for the purposes oi Reg. 14 (t>) ot the. 1 rathe 
Regulations, 1936, and that regulation accordingly has no application 
to such an intersection. 

INFORMATION charging the defendant with a breach of the right-hand 
rule The breach was alleged to have occurred hi the cross-uitersection 
formed bv 'Park Road and Mountain Road joining Khybei L ass Road on 
its northern and southern sides respectively. The defendant was pro- 
cecdin" along Mountain Road with the intention of crossing Klnbei 1 ass 
Road and continuing along Park Road. Another car. driven by Mr. 
Mover was proceeding east to west along Jhhvber i ass Road as the defen- 
dant’s ear entered the intersection : that meant that Meyer's car was on 
the defendant's right-hand side. When Mever saw the defendant s 
ear> he turned liis car to the right, iivsuch a way that it appeared that lit 
was turning into Park Road, 


Hormtei for the defendant. 


Cur. a*h\ 




Luxford, S.M. I am satisfied that Meyer turned his car to the right 

in order as he thought, to avoid a collision with the defendant seal, int, 
defendant had seen Meyer’s car, and thought that she had ample time to 
cross ahead of it. 

I am unable to find as a fact that the defendant was justified m 
assuming that her car could safely cross the intersection ahead of Meyer s 
car It was night-time, and it was difficult to judge the exact distance 
between Meyer’s car and the intersection. It may well be that, if Mejer 
had hot turned his ear to the right, hut had allowed it to continue on its 
course it would have passed safely behind the defendant s car. J hat, 
however, is not the test. Meyer’s car was close to the intersection, and 
so was approaching the intersection within the meaning of el. b of Reg. 14 
of the Traffic Regulations, 1936. If, therefore, the right-hand rule 
applies to this intersection, there was an obligation on the defendant to 
allow Meyer’s car to pass before her. 

Mr. Horrocks, however, contends that, as a compulsory-stop sign 
has been erected in Mountain Road, and another in Park Road, at points 
I • ; j UBt short of their joining Khyber Pass Road, the right-hand rale has no 

application to the intersection. 

b ; This contention is well founded. Clause 6 of Reg- 14 clearly 

|j | ff states that the right-hand rale applies to “ uncontrolled intersections, 

.and defines an uncontrolled intersection as : 

fife. ‘ ’ . ; '' " ' 
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“ any intersection the traffic at which is not for the time being 
ct controlled by a police officer, traffic inspector, traffic- control lights, 
“ or the presence of a compulsory- stop sign,**' 


The evidence shows that the defendant was travelling along Mountain 
Bead towards Khyber Pass Road, and that there is a compulsory- stop 
sign in Mountain Road close to the intersection of that road with Khyber 
Pass Road. Therefore, the intersection must, for the purposes 
of cl. 8 of Reg. 14, be deemed to be a “ controlled intersection/’ 

There appears to be a serious omission in the Traffic Regulations, 
1938, relating to compulsory stopping places. Counsel stated that he has 
searched the regulations and has been unable to find any provision setting 
out the obligations of a driver on reaching an intersection where such 
a sign has been erected. Of course, the sign means what it says — -namely, 
that a driver must stop his vehicle — but there is no penalty prescribed 
for his failure to do so, nor is there any regulation which even requires 
him to stop, or indicates when he may lawfully proceed after he has 
stopped. All the Traffic Sign Regulations do is to lay down the pro- 
cedure to be followed by a local authority before it may lawfully erect a 
compulsory-stop sign. 

This omission is serious, because, once the sign has been erected 
at an intersection, the right-hand rule ceases to apply to that 
intersection. 

I think it may be assumed that the intended purpose of the compul- 
sory sign is to give main-road traffic the right of way. Thus, at the 
intersection relevant to the present case, Khyber Pass traffic should have 
the right of way at all times against traffic proceeding across that road from 
Park Road to Mountain Road and vice versa . But the draftsman ha s not 
only omitted to insert the necessary clause to give effect to this intention, 
but has left the intersection an open intersection, to which the right-hand 
rule does not apply. 

In Hull v. Howard ((1947) 5 M.C.D. 182), I stated that the regulation re- 
lating to approaching and crossing intersections is in urgent need of further 
revision and clarification. The position revealed in the present ease adds 
to the urgency. 

Information dismissed . 

Solicitors for the defendant : Holm den and Horrochs (Auckland). 
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1947. October 29. 
at Christcliurch. . 


PRATT v. SAMUELS. 

1948. October 29, before Mr. R. Fkkxek, SAL, 


Municipal Corporation— Offmcts— Continuing Offence*— Limitation on 
Same — Municipal Corporaiiom Art, 1933 s. 3,0 (1). 

Section 370 (1) of the Municipal Corporations Act, 1933— 
which is as follows : 

“ Every person guilty of a breach of any by-law made under 
“ this Act is liable to a fine not exceeding' twenty pounds ; or 
“ where the breach is a continuing one, then to a fine not exceed- 
“ ing five pounds for every day or part of a day during which 
“ such breach continues.” — 

provides for a maximum daily fine for a continuing offence and a 
maximum period so long as the offending state of affairs continues ; 
but it does not empower the Court to inflict a continuing fine in 
jvtu.ro ; that is to say, a penalty may be awarded in respect only of 
the days on which the breach is proved to have continued. 

Semble. Section 370 (2) indicates that the Corporation, after 
obtaining a conviction for a continuing offence, may apply to the 
Supreme Court for an injunction. 

Aimj v. Smith { (1907) 76 L.J.K.B. 766) and Russell v. Watson 
( (1907) 2' M.O.R. 142) distinguished. 

INFORMATION charging the defendant, as agent for the Christchurch 
City Council, for that : 

“ having erected a building. of the warehouse class within the space 
“ of six months last past to wit on or about July 15, 1947, at Phillips 
“ Street, Christchurch, in New Zealand, which building did not eom- 
“ ply with the requirements for the prevention of fire by having all 
“ external walls of fire resistant construction as required by the 
“provisions of the Christchurch By-law No. 15, Clause 61 (1) (b) 
“ did knowingly permit such condition of things to exist in breach 
“ of the by-law" aforesaid such breach being a continuing one.” 


Lascelles, for the informant. 

R. A. Young, for the defendant. 


Cur. adv. imlt. 


Ferxer, S.M. To this charge defendant, by his counsel, pleaded 
guilty. The charge was one of a group of several, and on this par- 
ticular charge counsel for the Christchurch City Council, Mr. W . R- 
Lascelles, asked the Court to inflict a daily penalty to run during the 
eontinuancy of the offence after conviction. I intimated that a daily 
penalty of 5s. would be appropriate to the ease, but before I entered 
judgment I entertained some doubts as to the validity of a penalty 
in the form asked for, and intimated to counsel that I would hold the 
matter over for further consideration and invited counsel to submit 
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Mr. Lascelles, for the prosecution, 
grateful to him for the assistance 

that two elementary propositions must be kept in 
as to 'whether a penalty in the form 
authorized” by statute in New Zealand. These are 

ricted of an offence he has not committed, 

be based only on proper proof of the commis- 

of an offence. 

The substantial question at the moment is whether it 
for this Court to impose a penalty in future on the authority 
of the Municipal Corporations Act, 1983. 

It is submitted for the prosecution 
4 ‘exceeding five pounds for every C 
44 such breach continues 19 
if it was intended to refer to a 
the wording would read 44 f 
<c such breach continued.” 

Wyvill ( (1884) 48 J.P. 725) 
a provision substantially the 
The conviction was up 
the course of his judgment : 

“ total sum which the penalty is 
44 broken into two i 
“ I think, therefore, there 
726). But the Court does not appear 
future. What that case clearly did decide is 
C.J., in Airey v. Smith ( (1907) 76 L.J.K.B. 766) as follows 
“ upon the main point argued on behalf of the appellant— 

“ we ought to deal with the allowing the 
struction as two separate < 


legal argument on the matter 
has now done so, and the Court is 
so given. 

It seems to me 

view in considering the question 
asked for is 

(!) a defendant cannot be eonv 
and (ii) a conviction can L_ 
sion 


that the words “ a fine not 
day or part of a day during which 
can refer only to a fine in future, and that, 
*_ j, period" before conviction, then surely 
for every day or part of a day during which 
Mr. Lascelles relied on the case of James v. 
In that case, the penalty imposed under 
same as that now under consideration, 
ipheld on appeal, Lord Coleridge C.J., saying in 
■ " That is merely a matter of computing the 

to amount to, and they are 
parts and called separate penalties 
is nothing wrong in tlii; 


riot to be 
j or separate offences. 
— g m this conviction ” (ibid., 
to "have discussed penalties in 
stated by Lord Alverstone , 

• “ Therefore 
-namely, that 

. work to continue and the con- 
offences" and that consequently they should 
“ not have been charged in the same information, I am clearly oi opuuoi 
“ that the contention is wrong, and that the later case of James v Vnjmll, 
•• where the language of the bv-law was in effect the same as the sud- 
” stance of the enactment in s. 158, shows that that is the true view, 
“ and the one which ought to be adopted (ibid., 771). 

And it is worthy of note that in Airey v. Smith the Magistrate had 
been careful not to impose a penalty in future* , the exact words ot the 

com lttki^ ’ c further penalty of £100, being £2 for 

.. ‘Lh d,v for fifty days — namely, from' August 18, 1906, to October 
" 8 , 1006 .” 

It should be carefully noted that the information uses the language 
“knowingly permits,” and it would be quite possible that after the 
conviction the defendant, amongst the many courses open to him, might 
part with the property. As stated by Lord Alverstone, C.J., in Airey 
v Smith: “ It mav be that, when the evidence comes to be given, it 
“ will be found that the appellant is not liable for keeping them there. 
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Le tJ change of ownership — the words would clearly not apply to a de- 
fendant who had parted with the property. I think that this affords 
sufficient answer to Mr. Lmcelks's contention ; but 31 r. fjzscdks drew 
attention to s. 251 of the Local Government Act, 1 953 (Eng.), (26 Hals- 
bury\s Complete Statute# of England, 295, 442), and especially to the final 
words in the section (which I have italicized) : k4 if no sum is so fixed, 
“ the sum of forty shillings for each day during which the offence continues 
“after conviction then for. 7 ' 

On the whole, I do not think this section assists him. Here, there 
is an express provision for dealing with offences after conviction as well 
as before conviction. Surely there was no need for such provision if 
the penalty could be imposed at the first hearing and in future. The 
imposition of any penalty in future and without proof is clearly contrary 
to the most elementary principles ; and I think the words relied upon 
mean no more than that, for every day upon which the breach is proved 
to continue, a person is liable to a daily penalty. Even if there were 
doubt about it, the benefit of the doubt must be given to the defendant. 

The only New Zealand ease I have been able to find bearing on this 
subject is Bussell v. Watson ( (1907 ) 2 M.C.R. 142), in which McCarthy , 
S.M., although not dealing expressly with the point, appear# to have 
.adopted the view that it is only in respect of proved offences that a 
penalty can be imposed. In that ease, he imposed a conviction in the 
following words : 44 The defendant is convicted as for a continuing 
44 offence and fined 3d, for each one of ninety-six days during which the 
^ 44 offence was proved to have continued, in all 24s A In this kind of 
ease, if a penalty were imposed in future, then, clearly, before it could be 
enforced the defendant should have the opportunity to be heard. He 
may have disposed of the property after conviction, or sold it, or he 
may even be deceased. Upon a view of the case, I am of the opinion 
that s. 370 of the Municipal Corporations Act, 1933, entirely recognizes 
the principle of conviction on proof, and accordingly means no more 
than that a penalty may be awarded in respect of only such days as the 
breach is proved to have continued. 

: ‘'Consideration, of subs. 2. of s. 370 indicates ' that the Council is not 
-left without further remedy, for, after conviction, it may apply to the 
Supreme Court for an injunction. As a result, therefore, I hold that 
's, §70 of the Municipal Corporations Act, 1933, cannot be interpreted as 
claimed by the prosecution. The subsection provides for a maximum 
daily fine for a continuing offence and a max* mum period— so long as 
'the "offending state of affairs continues, but that is all. Had if been 
the intention to empower the Court to inflict fines in future, dear words 
that end would have been provided. The defendant will be con- 
victed as for a continuing offence and fined the sum of 5s, for each of the 
J^&ety-seven days from July 15, 1947, to October 29, 1947, in ail the 
||h|n of £24 5s, He will be ordered to pay Court costs and solicitor’s 


■ Defendant convicted. 


Biel Solicitors for the informant 

| * | || ifjt 

for the defendjm. 
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